REGULATIONS

For information concerning the different types of regulations, see the Information Page.

Symbol Key

Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion.  Brackets are used in final regulations to indicate changes from the proposed regulation.

Regulations
Regulations

TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES

Proposed Regulation

Title of Regulation: 22VAC40-705. Child Protective Services (amending 22VAC40-705-10, 22VAC40-705-30, 22VAC40-705-40, 22VAC40-705-50, 22VAC40-705-70, 22VAC40-705-80, 22VAC40-705-120, 22VAC40-705-140, 22VAC40-705-150, 22VAC40-705-180).
Statutory Authority: §§63.2-217 and 63.2-1503 of the Code of Virginia.

Public Hearing Information: No public hearings are scheduled. 

Public Comments: Public comments may be submitted until October 17, 2008.

Agency Contact: Nan McKenney, Child Protective Services Policy Supervisor, Department of Social Services, Division of Family Servcies, 7 N. Eighth Street, Richmond, VA 23219, telephone (804) 726-7569, FAX (804) 726-7895, TTY (800) 828-1120, or email nan.mckenney@dss.virginia.gov.

Basis: Section 63.2-217 of the Code of Virginia delegates the authority and responsibility for promulgating child welfare regulations to the State Board of Social Services. Section 63.2-1503 instructs local departments of social services to staff CPS units and carry out the CPS program according to regulations adopted by the board.

Purpose: This regulatory action is essential to protect the health, safety or welfare of children at risk for child abuse or neglect by amending the CPS regulations to make them consistent with recent changes to the Code of Virginia pertaining to the CPS program.

The goal of this regulatory action is to amend existing CPS regulations and add new regulations to make the CPS regulations consistent with the Code of Virginia. These regulatory changes will clarify and strengthen the CPS program while balancing the rights of alleged abusers with protecting children and families. The proposed changes take into account the resources of local departments of social services to administer the CPS program.

Substance: The proposed regulatory action expands the definition of physical abuse to include children who are left alone with a person required to register as a violent sex offender. It requires the local department, upon request by the subject of an unfounded complaint of abuse or neglect, to advise the subject if the complaint was made anonymously.

The proposed regulatory action expands the definition of medical neglect by specifying that a decision by the parents or other person legally responsible for a child with a life-threatening condition to refuse a particular medical treatment shall not be deemed a refusal to provide necessary care if certain conditions are met.

The proposed regulatory action changes the length of time allowed to validate a CPS report from 14 to five days. It also clarifies that local departments of social services may conduct either investigations or family assessments in response to complaints of child abuse or neglect. Currently, regulations authorize local departments to conduct only investigations in response to complaints of child abuse or neglect. Risk assessments will be required with both family assessment responses and investigations.

The proposed change will allow CPS workers to inform a Family Advocacy Program when a family assessment response in response to a valid CPS report has identified service needs, which may result in improved services to families and children. It clarifies that families may decline services offered as a result of either a family assessment or an investigation.

The proposed regulatory action requires reasonable diligence to locate a victim child when either of two conditions is met; the existing regulation requires reasonable diligence to locate a victim child when both conditions are met. These conditions are the existence of a founded investigation or a child protective services case opened pursuant to §63.2-1503 F of the Code of Virginia.

The proposed regulatory action affects several aspects of abuse or neglect investigations. It clarifies the requirement to tape victim and abuser interviews and the methods to record interviews. It establishes authority for local departments to conduct state criminal record checks as part of the investigation process. It provides that siblings of the victim and other children in the home are to be interviewed and observed by the CPS worker during the investigation; other children in the home of the victim child can offer valuable information to the CPS worker. The proposed regulatory action removes the requirement to observe the home environment of a victim in an Out of Family report and allows local departments discretion to determine when such observation is necessary.

The proposed regulatory action deletes the requirement that the local director or designee meet with the alleged abuser prior to a founded disposition being made; it clarifies that an alleged abuser may meet at any time with local department staff during the investigation to hear and refute the evidence.

The existing regulation provides only for the training of CPS workers and requires training to be completed within one year of employment. The proposed regulatory action adds supervisors to the employees that must be trained and extends the time to complete training to two years. It also confirms that required training includes family assessment response policy and skills.

Issues: The proposed regulatory action will enable local departments to use CPS staff resources more effectively when conducting investigations and family assessments.  The proposed regulatory action will enable the department to more effectively assist local departments of social services to train local department staff by including CPS supervisors in the training plan and by increasing the length of time that CPS workers have to complete required training. The proposed regulatory action poses no disadvantage to the Commonwealth or to the public.

The Department of Planning and Budget's Economic Impact Analysis:
Summary of the Proposed Amendments to Regulation. The Board of Social Services (Board) proposes to make changes to the Child Protective Services (CPS) Regulation that include: (1) expanding the circumstances of physical neglect to include when a parent or other responsible person leaves a child under the age of 18 alone in the same dwelling as a person, not related by blood or marriage, who has been convicted of an offense against a minor for which registration as a violent sexual offender is required, (2) modifying the circumstances under which a caretaker is accused of medical neglect, (3) allowing a positive drug toxicology of the mother of a newborn infant indicating the presence of a controlled substance to be sufficient to suspect that a child is abused or neglected, (4) lowering the time that a local department has to either invalidate a complaint of abuse or neglect or begin an investigation/family assessment from 14 days to five days, (5) requiring the local department to, upon request, advise the person who was the subject of an unfounded investigation if the complaint or report was made anonymously, (6) requiring a CPS worker to conduct a face-to-face interview with and observe not just the alleged victim, but also his/her siblings, (7) allowing the requirement that the CPS worker visit the site where the alleged victim child lives be waived in complaints of child abuse and neglect involving caretakers outside of the home, (8) allowing local departments to obtain and consider statewide criminal history record information from the Central Criminal Records Exchange and use the results as evidence if a child abuse or neglect petition is filed in connection with the child’s removal, (9) clarifying regulations regarding the opportunities for alleged abusers to consult with the local director or his designee to hear and refute the evidence, (10) allowing the CPS worker to notify the Family Advocacy Program representative in writing when a family assessment is conducted and the family is determined to be in need of services, (11) requiring that the department implement a uniform training plan for child CPS workers and for supervisors, and (12) changing the requirement that workers complete skills and policy training within the first year of their employment to require that they complete such skills and training within the first two years of their employment. 

Result of Analysis. The benefits likely exceed the costs for one or more proposed changes. There is insufficient data to accurately compare the magnitude of the benefits versus the costs for other changes.

Estimated Economic Impact. Section 63.2-217 of the Code of Virginia delegates the authority and responsibility for promulgating child welfare regulations to the State Board of Social Services. Section 63.2-1503 instructs local departments of social services to staff CPS units and carry out the CPS program according to regulations adopted by the Board.

Under current regulation, physical neglect occurs when there is a failure to provide food, clothing, shelter, or supervision for a child to the extent that the child’s health or safety is endangered, including abandonment or parental/caretaker absence. Under the proposed regulation, physical neglect would also explicitly include leaving a child alone in the same dwelling as a person, not related by blood or marriage, who has been convicted of an offense against a minor for which registration is required as a violent sexual offender (pursuant to §9-1.902). The cost of this amendment includes an increase in the number of parents/caretakers who are accused of physical neglect, and therefore a potential increase in the number of family assessments/investigations that must be pursued by local departments. The cost could also include the cost to parents/caretakers of finding alternative childcare. The benefits of keeping children safe from sexual assault, however, including saving the resources that will be spent in the future on physical or psychological medical care should assault take place, will outweigh any costs. 

Under current regulation, medical neglect occurs when there is a failure by the caretaker to obtain or follow through with a complete regimen of medical, mental, or dental care for a condition which if untreated could result in illness or developmental delays. Under the proposed amendment, a decision by parents or other persons legally responsible for the child to refuse a particular medical treatment for a child with life-threatening condition shall not be deemed a refusal to provide necessary care if (i) such decision is made jointly by the parents or other person legally responsible for the child and the child; (ii) the child has reached 14 years of age and is sufficiently mature to have an informed opinion on the subject of his medical treatment; (iii) the parents or other person legally responsible for the child and the child have considered alternative treatment options; and (iv) the parents or other person legally responsible for the child and the child believe in good faith that such a decision is in the child’s best interest. This amendment implements statutory changes found in Chapters 479 and 597 of the 2007 Acts of Assembly. Under current regulation, each local department makes its own decision whether or not to report a refusal of medical care and claim medical neglect. The assessment of medical neglect, therefore, is left to the judiciary. This means that multiple jurisdictions could make different determinations of medical neglect in similar cases.  In addition to the benefit that state-wide consistency will have on parental or caretaker decision-making processes, the economic benefits of this amendment lie mostly in saved court costs. The Department of Social Services (Department) might feel compelled to take to court parents whose 15 year-old son has refused, say, a second round of chemotherapy to treat cancer. The court case would be costly both to the state and to the parents of the minor, and is not likely to affect the likelihood of the child’s survival. On the other hand, the amendment allows the Department to differentiate between a 15 year-old’s refusal to undergo chemotherapy with little chance of success and a parent’s potentially lethal decision not to provide a 9 year-old antibiotics for strep throat. The cost of this amendment lies in the requirement for CPS workers to evaluate the medical situation for the conditions outlined above. Since most CPS workers already evaluate the medical situation in as careful a manner as this amendment would require, the amendment should add minimal, if any, cost. Therefore, the benefits of this change outweigh the costs. 

Under the proposed amendment, a positive drug toxicology of the mother indicating the presence of a controlled substance would be enough to suspect that a newborn is abused or neglected. Since the amendment is not requiring local departments (or hospitals) to test women for drugs—it is simply allowing a positive drug toxicology to motivate an investigation or a family assessment—the amendment should not add any undue cost to the state or localities. The amendment will benefit local departments or hospitals in that they can choose to avoid the cost of testing a newborn if the mother tests positive. Therefore, the benefits should outweigh the cost of this proposed amendment. 

Under current regulation, all complaints and reports of suspected child abuse and/or neglect must be recorded in the child abuse and neglect information system and either screened out or determined valid within 14 days of receipt. Since a report against a mother alleging abuse or neglect of a newborn can be invalidated if the mother provides evidence that she sought substance abuse counseling or treatment during her pregnancy, a mother has 14 days to present such evidence. Under the proposed amendment, local departments will have five days to either screen a report out or determine it valid and, therefore, mothers will have only five days to present evidence. The fourteen-day requirement has been around for 30+ years and is the result of a process that required local departments to mail the reports/complaints to the Department where staff would manually enter the reports into a system. Since the filing/communication systems have become electronic, 14 days is no longer required. According to the Department, since most local departments make a decision to invalidate or accept reports of complaints within five (business) days, this amendment will not change much in practice. Therefore, there will be neither costs nor benefits to this amendment; it simply reflects what is being done in practice.

Under current regulation, when the identity of a reporter (of child abuse or neglect) is known to the Department, or local department, these agencies must make every effort to protect the reporter’s identity. If a person suspects that he is the subject of a report or complaint of child abuse and/or neglect made in bad faith or with malicious intent, that person may petition the court for access to the record including the identity of the reporter or complainant. Under the proposed amendment, the local department may, upon request, advise the person who was the subject of an unfounded investigation that the complaint or report was made anonymously (if, in fact, it was). According to the Department, this amendment was written to avoid the unnecessary court costs incurred by subjects of unfounded reports who go through the court to find out the reporter only to discover that the reporter was anonymous. The benefit of the amendment is the saving of court costs in these circumstances. There is little, if any, cost to the amendment.

Under current regulation, CPS workers are required to conduct a face-to-face interview with and observation of the alleged victim child. Under the proposed amendment, CPS workers would be required to conduct face-to-face interviews with and observations of both the alleged victim children and their siblings. According to the Department, these interviews are recommended in their CPS guidance documents and CPS workers already interview siblings, so this regulatory amendment will not change anything in practice. In addition, although the regulation does not specify that CPS workers need to interview only siblings who live with the alleged victim, the regulation also does not specify that CPS workers need to interview all siblings. The change just gives CPS workers the authority to interview siblings, if they deem necessary and as is currently practiced. Therefore, this change has neither costs nor benefits.

Under current regulation, the CPS worker must observe the environment where the alleged victim child lives. Under the proposed amendment, this requirement can be waived in complaints of child abuse and neglect involving caretakers in state licensed and religiously exempted child care centers, regulated and unregulated family day care homes, private and public schools, group residential facilities, hospitals, or institutions. This amendment frees CPS workers from being required to complete visits that are irrelevant to the suspected abuse or neglect, thereby saving CPS time and resources. There is no apparent cost associated with this amendment. Therefore, the benefits of this amendment outweigh the costs.

The proposed regulation will allow local departments to obtain and consider statewide criminal history record information from the Central Criminal Records Exchange on any individual who is the subject of a child abuse and neglect investigation where there is evidence of child abuse or neglect and the local department is evaluating the safety of the home and whether removal is necessary to ensure the child’s safety. The local department may also obtain a criminal record check on all adult household members residing in the home of the alleged abuser and/or neglector and where the child lives, and all results may be admitted into evidence if a child abuse or neglect petition is filed in connection with the child’s removal. According to the Department, the cost is about $15 per search; however, the proposed regulation merely allows departments to obtain and consider the information, it does not mandate them to do so. Similarly, in amending the regulation to allow the CPS worker to notify the Family Advocacy Program representative in writing when a family assessment is conducted and the family is determined to be in need of services, the Board is not adding monetary costs or benefits to local departments, since the regulation carries no mandate. The benefit of the changes is that the changes allow the local department to use the Central Criminal Records Exchange or notify the Family Advocacy Program representative if the local department determines that the benefits of such actions outweigh the costs. Therefore, the benefits outweigh the costs for both of these proposed amendments.

The Board also proposes to clarify the opportunities that the subject of an investigation has to meet with the local department. It proposes to delete language specifying when and how the alleged abuser has opportunities to consult with the local director and informally present testimony, witnesses, and documentation, and add in the following sentence: “The subject of the report or complaint may consult with the local department to hear and refute evidence collected during the investigation”. The Board feels that the new language makes clear the rights of the alleged abuser to meet with the local department and present evidence at any point during the family assessment and investigation. The language is being changed because both subjects and local departments have expressed confusion about the type and timing of an interaction between the subject of an investigation and the local department regarding an investigation. It should not, however, change anything in practice. The Board felt that these changes increase the clarity of the regulation. This change should impose neither costs nor benefits.

Under current regulation, the Department must implement a uniform training plan that establishes minimum standards for all CPS workers in Virginia, and all workers must complete the skills and policy training within the first year of their employment. Under the proposed amendment, the Department would have to implement a training plan that establishes minimum standards for CPS workers and supervisors, and instead of having to complete the training within the first year of their employment, workers and supervisors would have two years to complete the training. Although being allowed two years to complete the training might make the training less burdensome for workers in the short-term, there is no reason to think that it will reduce the cost of the training for workers, since the amount of time that they spend in training and away from their normal activities will not change. If local departments have significant annual turnover, this amendment could reduce the number of individuals who end up having to be trained, but because the CPS programs are locally administered, the Department does not have information on staff turnover rates. Therefore, assuming that allowing workers two years to get the training will not affect the quality of work that they do, as far as we can quantify, there are neither costs nor benefits to this change for workers.

Although the training for supervisors has not yet been developed, and therefore the nature of the training is unknown, the Department believes that the time required for the supervisor training will be similar to that required for workers. The training itself costs the state (actually, in the end, the federal government pays for the training of CPS workers and supervisors) around $600 per worker per day. Currently, workers are required to have 17 days of training (four days CPS New Work Training with OASIS, three days Intake, Assessment, and Investigation in CPS, two days Sexual Abuse, three days Sexual Abuse Investigation, two days Out of Family Investigation, two days Understanding Domestic Violence, and one day Domestic Violence and its Impact on Children)1, for a total of about $10,200 per worker. Assuming that one day is equivalent to eight hours of training, this is a total of 136 hours of training. The mean hourly wage for social workers in Virginia is around $20.2 Supervisors probably make a little more, but as a low estimate, we will assume a wage of around $20/hour. Therefore, the cost to local departments of requiring supervisors to attend the training is approximately $2720 per supervisor (the cost is a one-time cost that can be spread out over the two years that supervisors would have to complete the training). In addition, currently all training courses are offered only in person (i.e., none of the trainings are internet-based), so the supervisors will be required, as the workers are currently required, to travel to one of the five area training centers that are located in Hampton, Richmond, Fairfax, Abington, and Roanoke.3 This means that the maximum distance a CPS worker/supervisor would have to travel is around 200 miles roundtrip. Therefore, the total cost per supervisor to attend the training is $10,200 + $2720, plus the cost of traveling 200 miles roundtrip to one of the five area training centers and the cost of food or hotel stay, as necessary. The $2720, the cost of traveling 200 miles, and the food or hotel costs are the costs that must be borne by departments in Virginia.

According to the Department, the benefit of training the supervisors lies in the improved skills of CPS workers that will come from better supervisor-support and better oversight. The Board has had conversations for many years about the importance of adding supervisors to the training plans, as many other states have, citing the “trickle-down” benefits of supervisor training. Because these benefits are so difficult to quantify, however, it is not clear if the benefits outweigh the costs of implementing a supervisor training plan.

Businesses and Entities Affected. In fiscal year 2006, 47,130 children were reported as being neglected or abused and 40,959 caretakers were suspected of abusing or neglecting a child or children. Potentially, all children and all local law enforcement organizations could be affected by the proposed amendments.

Localities Particularly Affected. The proposal amendments affect all localities and do not disproportionately affect any specific localities in the Commonwealth.

Projected Impact on Employment. The proposed changes are not anticipated to have any impact on employment. Although the cost of having to train supervisors could have an effect on the number of CPS workers a local department employs, it does not seem likely that the costs incurred will be enough to significantly impact employment in local CPS departments.

Effects on the Use and Value of Private Property. The proposed amendments are not anticipated to have any negative effect on the use and value of private property.

Small Businesses: Costs and Other Effects. The proposed changes are not anticipated to add cost or otherwise affect small businesses.

Small Businesses: Alternative Method that Minimizes Adverse Impact. The proposed amendments have no adverse impact on small businesses.

Real Estate Development Costs. The proposed amendments do not create additional costs related to the development of real estate for commercial or residential purposes.

Legal Mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with §2.2-4007.04 of the Administrative Process Act and Executive Order Number 36 (06). Section 2.2-4007.04 requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has adverse effect on small businesses, §2.2-4007.04 requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation. The analysis presented above represents DPB’s best estimate of these economic impacts.

_________________________________________

1 Source: Department of Social Services
2 Source: Bureau of Labor Statistics, http://www.bls.gov/oes/current/oes_va.htm
3 Source: Department of Social Services
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Department of Social Services concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary: 
This proposed amendments incorporate current Code of Virginia requirements and clarify existing regulations. These changes include (i) expanding the definitions of physical and medical neglect, (ii) clarifying the use of state criminal history searches in child protective services investigations, (iii) clarifying the requirement to electronically record victim interviews and the exceptions to that requirement, (iv) revising the length of time local departments have to validate a report or complaint, and (v) amending training requirements.
22VAC40-705-10. Definitions.

The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise. 

"Abuser or neglector" means any person who is found to have committed the abuse and/or neglect of a child pursuant to Chapter 15 (§63.2-1500 et seq.) of Title 63.2 of the Code of Virginia.

"Administrative appeal rights" means the child protective services appeals procedures for a local level informal conference and a state level hearing pursuant to §63.2-1526 of the Code of Virginia, under which an individual who is found to have committed abuse and/or neglect may request that the local department's records be amended.

"Alternative treatment options" means treatments used to prevent or treat illnesses or promote health and well-being outside the realm of modern conventional medicine.
"Appellant" means anyone who has been found to be an abuser and/or neglector and appeals the founded disposition to the director of the local department of social services, an administrative hearing officer, or to circuit court. 

"Assessment" means the process by which child protective services workers determine a child's and family's needs. 

"Caretaker" means any individual having the responsibility of providing care for a child and includes the following: (i) parent or other person legally responsible for the child's care; (ii) any other person who has assumed caretaking responsibility by virtue of an agreement with the legally responsible person; (iii) persons responsible by virtue of their positions of conferred authority; and (iv) adult persons residing in the home with the child. 

"Case record" means a collection of information maintained by a local department, including written material, letters, documents, tapes, photographs, film or other materials regardless of physical form about a specific child protective services investigation, family or individual. 

"Central Registry" means a subset of the child abuse and neglect information system and is the name index with identifying information of individuals named as an abuser and/or neglector in founded child abuse and/or neglect complaints or reports not currently under administrative appeal, maintained by the department. 

"Certified substance abuse counselor" means a person certified to provide substance abuse counseling in a state-approved public or private substance abuse program or facility. 

"Child abuse and neglect information system" means the computer system which collects and maintains information regarding incidents of child abuse and neglect involving parents or other caretakers. The computer system is composed of three parts: the statistical information system with nonidentifying information, the Central Registry of founded complaints not on appeal, and a database that can be accessed only by the department and local departments that contains all nonpurged CPS reports. This system is the official state automated system. 

"Child protective services" means the identification, receipt and immediate response to complaints and reports of alleged child abuse and/or neglect for children under 18 years of age. It also includes assessment, and arranging for and providing necessary protective and rehabilitative services for a child and his family when the child has been found to have been abused or neglected or is at risk of being abused or neglected. 

"Child protective services worker" means one who is qualified by virtue of education, training and supervision and is employed by the local department to respond to child protective services complaints and reports of alleged child abuse and/or neglect. 

"Chronically and irreversibly comatose" means a condition caused by injury, disease or illness in which a patient has suffered a loss of consciousness with no behavioral evidence of self-awareness or awareness of surroundings in a learned manner other than reflexive activity of muscles and nerves for low-level conditioned response and from which to a reasonable degree of medical probability there can be no recovery. 

"Collateral" means a person whose personal or professional knowledge may help confirm or rebut the allegations of child abuse and/or neglect or whose involvement may help ensure the safety of the child. 

"Complaint" means any information or allegation of child abuse and/or neglect made orally or in writing pursuant to §63.2-100 of the Code of Virginia. 

"Consultation" means the process by which the alleged abuser and/or neglector may request an informal meeting to discuss the investigative findings with the local department prior to the local department rendering a founded disposition of abuse and/or neglect against that person pursuant to §63.2-1526 A of the Code of Virginia. 

"Controlled substance" means a drug, substance or marijuana as defined in §18.2-247 of the Code of Virginia including those terms as they are used or defined in the Drug Control Act, Chapter 34 (§54.1-3400 et seq.) of Title 54.1 of the Code of Virginia. The term does not include alcoholic beverages or tobacco as those terms are defined or used in Title 3.1 or Title 4.1 of the Code of Virginia. 

"Department" means the Virginia Department of Social Services. 

"Differential response system" means that local departments of social services may respond to valid reports or complaints of child abuse or neglect by conducting either a family assessment or an investigation. 

"Disposition" means the determination of whether or not child abuse and/or neglect has occurred. 

"Documentation" means information and materials, written or otherwise, concerning allegations, facts and evidence. 

"Family Advocacy Program representative" means the professional employed by the United States Armed Forces who has responsibility for the program designed to address prevention, identification, evaluation, treatment, rehabilitation, follow-up and reporting of family violence, pursuant to 22VAC40-720-20. 

"Family assessment" means the collection of information necessary to determine: 

1. The immediate safety needs of the child; 

2. The protective and rehabilitative services needs of the child and family that will deter abuse or neglect; 

3. Risk of future harm to the child; and 

4. Alternative plans for the child's safety if protective and rehabilitative services are indicated and the family is unable or unwilling to participate in services. These arrangements may be made in consultation with the caretaker(s) of the child. 

"First source" means any direct evidence establishing or helping to establish the existence or nonexistence of a fact. Indirect evidence and anonymous complaints do no constitute first source evidence. 

"Founded" means that a review of the facts shows by a preponderance of the evidence that child abuse and/or neglect has occurred. A determination that a case is founded shall be based primarily on first source evidence; in no instance shall a determination that a case is founded be based solely on indirect evidence or an anonymous complaint. 

"He" means he or she.

"His" means his or her.

"Identifying information" means name, social security number, address, race, sex, and date of birth.

"Indirect evidence" means any statement made outside the presence of the child protective services worker and relayed to the child protective services worker as proof of the contents of the statement.

"Informed opinion" means that the child has been informed and understands the benefits and risks, to the extent known, of the treatment recommended by conventional medical providers for his condition and the alternative treatment being considered as well as the basis of efficacy for each, or lack thereof.
"Investigation" means the collection of information to determine:

1. The immediate safety needs of the child;

2. The protective and rehabilitative services needs of the child and family that will deter abuse or neglect;

3. Risk of future harm to the child;

4. Alternative plans for the child's safety if protective and rehabilitative services are indicated and the family is unable or unwilling to participate in services;

5. Whether or not abuse or neglect has occurred;

6. If abuse or neglect has occurred, who abused or neglected the child; and

7. A finding of either founded or unfounded based on the facts collected during the investigation.

"Investigative narrative" means the written account of the investigation contained in the child protective services case record.

"Legitimate interest" means a lawful, demonstrated privilege to access the information as defined in §63.2-104 of the Code of Virginia.

"Licensed substance abuse treatment practitioner" means a person who (i) is trained in and engages in the practice of substance abuse treatment with individuals or groups of individuals suffering from the effects of substance abuse or dependence, and in the prevention of substance abuse or dependence and (ii) is licensed to provide advanced substance abuse treatment and independent, direct and unsupervised treatment to such individuals or groups of individuals, and to plan, evaluate, supervise, and direct substance abuse treatment provided by others.

"Life-threatening condition" means a condition that if left untreated more likely than not will result in death and for which the recommended medical treatments carry a probable chance of impairing the health of the individual or a risk of terminating the life of the individual.
"Local department" means the city or county local agency of social services or department of public welfare in the Commonwealth of Virginia responsible for conducting investigations or family assessments of child abuse and/or neglect complaints or reports pursuant to §63.2-1503 of the Code of Virginia.

"Local department of jurisdiction" means the local department in the city or county in Virginia where the alleged victim child resides or in which the alleged abuse and/or neglect is believed to have occurred. If neither of these is known, then the local department of jurisdiction shall be the local department in the county or city where the abuse and/or neglect was discovered.

"Mandated reporters" means those persons who are required to report suspicions of child abuse and/or neglect pursuant to §63.2-1509 of the Code of Virginia.

"Monitoring" means contacts with the child, family and collaterals which provide information about the child's safety and the family's compliance with the service plan.

"Multidisciplinary teams" means any organized group of individuals representing, but not limited to, medical, mental health, social work, education, legal and law enforcement, which will assist local departments in the protection and prevention of child abuse and neglect pursuant to §63.2-1503 K of the Code of Virginia. Citizen representatives may also be included.

"Notification" means informing designated and appropriate individuals of the local department's actions and the individual's rights.

"Particular medical treatment" means a process or procedure that is recommended by conventional medical providers and accepted by the conventional medical community.
"Preponderance of evidence" means the evidence as a whole shows that the facts are more probable and credible than not. It is evidence which is of greater weight or more convincing than the evidence offered in opposition. 

"Purge" means to delete or destroy any reference data and materials specific to subject identification contained in records maintained by the department and the local department pursuant to §§63.2-1513 and 63.2-1514 of the Code of Virginia. 

"Reasonable diligence" means the exercise of justifiable and appropriate persistent effort. 

"Report" means either a complaint as defined in this section or an official document on which information is given concerning abuse and neglect. A report is required to be made by persons designated herein and by local departments in those situations in which a response to a complaint from the general public reveals suspected child abuse and/or neglect pursuant to subdivision 5 of the definition of abused or neglected child in §63.2-100 of the Code of Virginia.

"Safety plan" means an immediate course of action designed to protect a child from abuse or neglect.

"Service plan" means a plan of action to address the service needs of a child and/or his family in order to protect a child and his siblings, to prevent future abuse and neglect, and to preserve the family life of the parents and children whenever possible.

"State automated system" means the "child abuse and neglect information system" as previously defined.

"Substance abuse counseling or treatment services" are services provided to individuals for the prevention, diagnosis, treatment, or palliation of chemical dependency, which may include attendant medical and psychiatric complications of chemical dependency.

"Sufficiently mature" is determined on a case-by-case basis and means that a child has no impairment of his cognitive ability and is of a maturity level capable of having intelligent views on the subject of his health condition and medical care.
"Terminal condition" means a condition caused by injury, disease or illness from which to a reasonable degree of medical probability a patient cannot recover and (i) the patient's death is imminent or (ii) the patient is chronically and irreversibly comatose. 

"Unfounded" means that a review of the facts does not show by a preponderance of the evidence that child abuse or neglect occurred. 

"Valid report or complaint" means the local department of social services has evaluated the information and allegations of the report or complaint and determined that the local department shall conduct an investigation or family assessment because the following elements are present: 

1. The alleged victim child or children are under the age of 18 at the time of the complaint or report; 

2. The alleged abuser is the alleged victim child's parent or other caretaker; 

3. The local department receiving the complaint or report is a local department of jurisdiction; and 

4. The circumstances described allege suspected child abuse or neglect. 

"Withholding of medically indicated treatment" means the failure to respond to the infant's life-threatening condition by providing treatment (including appropriate nutrition, hydration, and medication) which in the treating physician's or physicians' reasonable medical judgment will most likely be effective in ameliorating or correcting all such conditions. 

22VAC40-705-30. Types of abuse and neglect.

A. Physical abuse occurs when a caretaker creates or inflicts, threatens to create or inflict, or allows to be created or inflicted upon a child a physical injury by other than accidental means or creates a substantial risk of death, disfigurement, or impairment of bodily functions, including, but not limited to, a child who is with his parent or other person responsible for his care either (i) during the manufacture or attempted manufacture of a Schedule I or II controlled substance or (ii) during the unlawful sale of such substance by that child's parents or other person responsible for his care, where such manufacture, or attempted manufacture or unlawful sale would constitute a felony violation of §18.2-248 of the Code of Virginia.

B. Physical neglect occurs when there is the failure to provide food, clothing, shelter, or supervision for a child to the extent that the child's health or safety is endangered. This also includes abandonment and situations where the parent's or caretaker's own incapacitating behavior or absence prevents or severely limits the performing of child caring tasks pursuant to §63.2-100 of the Code of Virginia. This also includes a child under the age of 18 whose parent or other person responsible for his care knowingly leaves the child alone in the same dwelling as a person, not related by blood or marriage, who has been convicted of an offense against a minor for which registration is required as a violent sexual offender pursuant to §9.1-902 of the Code of Virginia. In situations where the neglect is the result of family poverty and there are no outside resources available to the family, the parent or caretaker shall not be determined to have neglected the child; however, the local department may provide appropriate services to the family. 

1. Physical neglect may include multiple occurrences or a one-time critical or severe event that results in a threat to health or safety. 

2. Physical neglect may include failure to thrive. 

a. Failure to thrive occurs as a syndrome of infancy and early childhood which is characterized by growth failure, signs of severe malnutrition, and variable degrees of developmental retardation. 

b. Failure to thrive can only be diagnosed by a physician and is caused by nonorganic factors. 

C. Medical neglect occurs when there is the failure by the caretaker to obtain or follow through with a complete regimen of medical, mental or dental care for a condition which if untreated could result in illness or developmental delays pursuant to §63.2-100 of the Code of Virginia. However, a decision by parents or other persons legally responsible for the child to refuse a particular medical treatment for a child with life-threatening condition shall not be deemed a refusal to provide necessary care if (i) such decision is made jointly by the parents or other person legally responsible for the child and the child; (ii) the child has reached 14 years of age and sufficiently mature to have an informed opinion on the subject of his medical treatment; (iii) the parents or other person legally responsible for the child and the child have considered alternative treatment options; and (iv) the parents or other person legally responsible for the child and the child believe in good faith that such decision is in the child’s best interest. Medical neglect also includes withholding of medically indicated treatment.

1. A child who, in good faith, is under treatment solely by spiritual means through prayer in accordance with the tenets and practices of a recognized church or religious denomination pursuant to §63.2-100 of the Code of Virginia shall not for that reason alone be considered a neglected child.

2. For the purposes of this regulation, "withholding of medically indicated treatment" does not include the failure to provide treatment (other than appropriate nutrition, hydration, or medication) to an infant when in the treating physician's or physicians' reasonable medical judgment:

a. The infant is chronically and irreversibly comatose;

b. The infant has a terminal condition and the provision of such treatment would:

(1) Merely prolong dying; 

(2) Not be effective in ameliorating or correcting all of the infant's life-threatening conditions; 

(3) Otherwise be futile in terms of the survival of the infant; or 

(4) Be virtually futile in terms of the survival of the infant and the treatment itself under such circumstances would be inhumane.

D. Mental abuse or neglect occurs when a caretaker creates or inflicts, threatens to create or inflict, or allows to be created or inflicted upon a child a mental injury by other than accidental means or creates a substantial risk of impairment of mental functions.

Mental abuse or neglect may include failure to thrive.

1. Failure to thrive occurs as a syndrome of infancy and early childhood which is characterized by growth failure, signs of severe malnutrition, and variable degrees of developmental retardation.

2. Failure to thrive can only be diagnosed by a physician and is caused by nonorganic factors.

E. Sexual abuse occurs when there is any act of sexual exploitation or any sexual act upon a child in violation of the law which is committed or allowed to be committed by the child's parents or other persons responsible for the care of the child pursuant to §63.2-100 of the Code of Virginia.

22VAC40-705-40. Complaints and reports of suspected child abuse and/or neglect.

A. Persons who are mandated to report are those individuals defined in §63.2-1509 of the Code of Virginia.

1. Mandated reporters shall report immediately any suspected abuse or neglect that they learn of in their professional capacity. 

2. Mandated reporters shall disclose all information that is the basis for the suspicion of child abuse or neglect and shall make available, upon request, to the local department any records and reports that document the basis for the complaint and/or report.

3. A mandated reporter's failure to report within 72 hours of the first suspicion of child abuse or neglect shall result in a fine.

4. Pursuant to §63.2-1509 B of the Code of Virginia, certain specified facts indicating that a newborn infant may have been exposed to controlled substances prior to birth or a positive drug toxicology of the mother indicating the presence of a controlled substance are sufficient to suspect that a child is abused or neglected. A diagnosis of fetal alcohol syndrome is also sufficient. Any report made pursuant to §63.2-1509 A of the Code of Virginia constitutes a valid report of abuse or neglect and requires a child protective services investigation or family assessment, unless the mother sought treatment or counseling as required in this section and pursuant to §63.2-1505 B of the Code of Virginia.

a. The attending physician may designate a hospital staff person to make the report to the local department on behalf of the attending physician. That hospital staff person may include a nurse or hospital social worker.

b. Pursuant to §63.2-1509 of the Code of Virginia, whenever a physician makes a finding pursuant to §63.2-1509 A of the Code of Virginia, then the physician or his designee must make a report to child protective services immediately. Pursuant to §63.2-1509 D of the Code of Virginia, a physician who fails to make a report pursuant to §63.2-1509 A of the Code of Virginia is subject to a fine. 

c. When a report or complaint alleging abuse or neglect is made pursuant to §63.2-1509 A of the Code of Virginia, then the local department must immediately assess the infant's circumstances and any threat to the infant's health and safety. Pursuant to 22VAC40-705-110 A, the local department must conduct an initial assessment. 

d. When a report or complaint alleging abuse or neglect is made pursuant to §63.2-1509 A of the Code of Virginia, then the local department must immediately determine whether to petition a juvenile and domestic relations district court for any necessary services or court orders needed to ensure the safety and health of the infant. 

e. Within the first 14 five days of receipt of a report made pursuant to §63.2-1509 A of the Code of Virginia, the local department shall invalidate the complaint if the following two conditions are met: (i) the mother of the infant sought substance abuse counseling or treatment during her pregnancy prior to the infant's birth and (ii) there is no evidence of child abuse and/or neglect by the mother after the infant's birth. 

(1) The local department must notify the mother immediately upon receipt of a complaint made pursuant to §63.2-1509 A of the Code of Virginia. This notification must include a statement informing the mother that, if the mother fails to present evidence within 14 five days of receipt of the complaint that she sought substance abuse counseling/treatment during the pregnancy, the report will be accepted as valid and an investigation or family assessment initiated.

(2) If the mother sought counseling or treatment but did not receive such services, then the local department must determine whether the mother made a substantive effort to receive substance abuse treatment before the child's birth. If the mother made a substantive effort to receive treatment or counseling prior to the child's birth, but did not receive such services due to no fault of her own, then the local department should invalidate the complaint or report. 

(3) If the mother sought or received substance abuse counseling or treatment, but there is evidence, other than exposure to a controlled substance, that the child may be abused or neglected, then the local department may initiate the investigation or family assessment. 

f. Substance abuse counseling or treatment includes, but is not limited to, education about the impact of alcohol, controlled substances and other drugs on the fetus and on the maternal relationship; education about relapse prevention to recognize personal and environmental cues which may trigger a return to the use of alcohol or other drugs. 

g. The substance abuse counseling or treatment should attempt to serve the purposes of improving the pregnancy outcome, treating the substance abuse disorder, strengthening the maternal relationship with existing children and the infant, and achieving and maintaining a sober and drug-free lifestyle. 

h. The substance abuse counseling or treatment services must be provided by a professional. Professional substance abuse treatment or counseling may be provided by a certified substance abuse counselor or a licensed substance abuse treatment practitioner. 

i. Facts indicating that the infant may have been exposed to controlled substances prior to birth are not sufficient, in and of themselves, to render a founded disposition of abuse or neglect. The local department must establish, by a preponderance of the evidence, that the infant was abused or neglected according to the statutory and regulatory definitions of abuse and neglect. 

j. The local department may provide assistance to the mother in locating and receiving substance abuse counseling or treatment. 

B. Persons who may report child abuse and/or neglect include any individual who suspects that a child is being abused and/or neglected pursuant to §63.2-1510 of the Code of Virginia. 

C. Complaints and reports of child abuse and/or neglect may be made anonymously. An anonymous complaint, standing alone, shall not meet the preponderance of evidence standard necessary to support a founded determination.

D. Any person making a complaint and/or report of child abuse and/or neglect shall be immune from any civil or criminal liability in connection therewith, unless the court decides that such person acted in bad faith or with malicious intent pursuant to §63.2-1512 of the Code of Virginia.

E. When the identity of the reporter is known to the department or local department, these agencies shall make every effort to protect the reporter's identity. Upon request, the local department shall advise the person who was the subject of an unfounded investigation if the complaint or report was made anonymously.
F. If a person suspects that he is the subject of a report or complaint of child abuse and/or neglect made in bad faith or with malicious intent, that person may petition the court for access to the record including the identity of the reporter or complainant pursuant to §63.2-1514 of the Code of Virginia.

G. Any person age 14 years or older who makes or causes to be made a knowingly false complaint or report of child abuse and/or neglect and is convicted shall be guilty of a Class 1 misdemeanor for a first offense pursuant to §63.2-1513 of the Code of Virginia. 

1. A subsequent conviction results in a Class 6 felony. 

2. Upon receipt of notification of such conviction, the department will retain a list of convicted reporters. 

3. The subject of the records may have the records purged upon presentation of proof of such conviction. 

H. To make a complaint or report of child abuse and/or neglect, a person may telephone the department's toll-free child abuse and neglect hotline or contact a local department of jurisdiction pursuant to §63.2-1510 of the Code of Virginia. 

1. The local department of jurisdiction that first receives a complaint or report of child abuse and/or neglect shall assume responsibility to ensure that a family assessment or an investigation is conducted. 

2. A local department may ask another local department that is a local department of jurisdiction to assist in conducting the family assessment or investigation. If assistance is requested, the local department shall comply. 

3. A local department may ask another local department through a cooperative agreement to assist in conducting the family assessment or investigation. 

4. If a local department employee is suspected of abusing and/or neglecting a child, the complaint or report of child abuse and/or neglect shall be made to the juvenile and domestic relations district court of the county or city where the alleged abuse and/or neglect was discovered. The judge shall assign the report to a local department that is not the employer of the subject of the report pursuant to §§63.2-1509 and 63.2-1510 of the Code of Virginia. The judge may consult with the department in selecting a local department to respond. 

22VAC40-705-50. Actions to be taken upon receipt of a complaint or report. 

A. All complaints and reports of suspected child abuse and/or neglect shall be recorded in the child abuse and neglect information system and either screened out or determined valid within 14 five days of receipt. A record of all reports and complaints made to a local department or to the department, regardless of whether the report or complaint was found to be a valid complaint of abuse and/or neglect, shall be retained for one year from the date of the complaint. 

B. In all valid complaints or reports of child abuse and/or neglect the local department of social services shall determine whether to conduct an investigation or a family assessment. A valid complaint or report is one in which:

1. The alleged victim child or children are under the age of 18 at the time of the complaint and/or report;

2. The alleged abuser is the alleged victim child's parent or other caretaker;

3. The local department receiving the complaint or report is a local department of jurisdiction; and

4. The circumstances described allege suspected child abuse and/or neglect as defined in §63.2-100 of the Code of Virginia.

C. The local department shall not conduct a family assessment or investigate complaints or reports of child abuse and/or neglect that fail to meet all of the criteria in subsection B of this section.

D. The local department shall report certain cases of suspected child abuse or neglect to the local attorney for the Commonwealth and the local law-enforcement agency pursuant to §63.2-1503 D of the Code of Virginia.

E. Pursuant to §63.2-1503 J of the Code of Virginia, local departments shall develop, where practical, memoranda of understanding for responding to reports of child abuse and neglect with local law enforcement and the local office of the commonwealth's attorney.

F. The local department shall report to the following when the death of a child is involved:

1. When abuse and/or neglect is suspected in any case involving the death of a child, the local department shall report the case immediately to the regional medical examiner pursuant to §63.2-1503 E of the Code of Virginia.

2. When abuse and/or neglect is suspected in any case involving the death of a child, the local department shall report the case immediately to the attorney for the Commonwealth and the local law-enforcement agency pursuant to §63.2-1503 D of the Code of Virginia.

3. The local department shall contact the department immediately upon receiving a complaint involving the death of a child and at the conclusion of the investigation.

4. The department shall immediately, upon receipt of information, report on all child fatalities to the state board in a manner consistent with department policy and procedures approved by the board. At a minimum, the report shall contain information regarding any prior statewide child protective services involvement of the family, alleged perpetrator, or victim.

G. Valid complaints or reports shall be screened for high priority based on the following:

1. The immediate danger to the child;

2. The severity of the type of abuse or neglect alleged;

3. The age of the child;

4. The circumstances surrounding the alleged abuse or neglect; 

5. The physical and mental condition of the child; and 

6. Reports made by mandated reporters. 

H. The local department shall initiate an immediate response. The response shall be a family assessment or an investigation. Any valid report may be investigated, but in accordance with §63.2-1506 C of the Code of Virginia, those cases shall be investigated that involve: (i) sexual abuse, (ii) a child fatality, (iii) abuse or neglect resulting in a serious injury as defined in §18.2-371.1 of the Code of Virginia, (iv) a child having been taken into the custody of the local department of social services, or (v) a caretaker at a state-licensed child day care center, religiously exempt child day center, regulated family day home, private or public school, or hospital or any institution. 

1. The purpose of an investigation is to collect the information necessary to determine or assess the following: 

a. Immediate safety needs of the child; 

b. Whether or not abuse or neglect has occurred; 

c. Who abused or neglected the child; 

d. To what extent the child is at risk of future harm, either immediate or longer term; 

e. What types of services can meet the needs of this child or family; and 

f. If services are indicated and the family appears to be unable or unwilling to participate in services, what alternate plans will provide for the child's safety.

2. The purpose of a family assessment is to engage the family in a process to collect the information necessary to determine or assess the following:

a. Immediate safety needs of the child;

b. The extent to which the child is at risk of future harm, either immediate or longer term;

c. The types of services that can meet the needs of this child or family; and

d. If services are indicated and the family appears to be unable or unwilling to participate in services, the plans that will be developed in consultation with the family to provide for the child's safety. These arrangements may be made in consultation with the caretaker(s) of the child.

3. The local department shall use reasonable diligence to locate any child for whom a report or complaint of suspected child abuse and/or neglect has been received and determined valid or persons who are the subject of a valid report if the whereabouts of such persons are unknown to the local department pursuant to §63.2-1503 F of the Code of Virginia.

4. The local department shall document its attempts to locate the child and family.

5. In the event the alleged victim child or children cannot be found, the time the child cannot be found shall not be computed as part of the 45-60-day time frame to complete the investigation, pursuant to subdivision 5 of §63.2-1505 of the Code of Virginia.

22VAC40-705-70. Collection of information.

A. When conducting an investigation the local department shall seek first-source information about the allegation of child abuse and/or neglect. When applicable, the local department shall include in the case record: police reports; depositions; photographs; physical, medical and psychological reports; and any tape electronic recordings of interviews.

B. When completing a family assessment, the local department shall gather all relevant information in collaboration with the family, to the degree possible, in order to determine the child and family services needs related to current safety or future risk of harm to the child.

C. All information collected must be entered in the state automated system and maintained according to §63.2-1514 for unfounded investigations or family assessments or according to 22VAC40-700-30 for founded investigations. The automated record entered in the statewide automation system is the official record. When documentation is not available in electronic form, it must be maintained in the hard copy portion of the record. Any hard copy information, including photographs and recordings, shall be noted as an addendum to the official record.

22VAC40-705-80. Family assessment and investigation contacts.

A. During the course of the family assessment, the child protective services (CPS) worker shall make and record the following contacts and observations.

1. The child protective services worker shall conduct a face-to-face interview with and observe the alleged victim child and siblings.

2. The child protective services worker shall conduct a face-to-face interview with the alleged victim child's parents or guardians and/or any caretaker named in the report.

3. The child protective services worker shall observe the family environment, contact pertinent collaterals, and review pertinent records in consultation with the family.

B. During the course of the investigation, the child protective services (CPS) worker shall make and record in writing in the state automated system the following contacts and observations. When any of these contacts or observations is not made, the CPS worker shall record in writing why the specific contact or observation was not made.

1. The child protective services worker shall conduct a face-to-face interview with and observation of the alleged victim child and siblings. All interviews with alleged victim children must be audio tape electronically recorded except when the child protective services worker determines that:

a. The child's safety may be endangered by audio taping electronically recording his statement;

b. The age and/or developmental capacity of the child makes audio taping electronic recording impractical;

c. A child refuses to participate in the interview if audio taping electronic recording occurs; or

d. In the context of a team investigation with law-enforcement personnel, the team or team leader determines that audio taping is not appropriate. The local Commonwealth Attorney determines that electronic recording of the victim interview during the CPS investigation is not appropriate in the context of the criminal investigation.
e. The victim provided new information as part of a family assessment and it would be detrimental to reinterview the victim and the child protective services worker provides a detailed narrative of the interview in the investigation record.
In the case of an interview conducted with a nonverbal child where none of the above exceptions apply, it is appropriate to audio tape electronically record the questions being asked by the child protective services worker and to describe, either verbally or in writing, the child's responses. A child protective services worker shall document in detail in the record and discuss with supervisory personnel the basis for a decision not to audio tape electronically record an interview with the alleged victim child.

A child protective services finding may be based on the written narrative of the child protective services worker in cases where an audio electronic recording is unavailable due to equipment failure or other cause the above exceptions.

2. The child protective services (CPS) worker shall conduct a face-to-face interview with the alleged abuser and/or neglector.

a. The CPS worker shall inform the alleged abuser and/or neglector of his right to tape record any communication pursuant to §63.2-1516 of the Code of Virginia.

b. The If requested by the alleged abuser and/or neglector, the local department shall provide the necessary equipment in order to tape electronically record the interview and retain a copy of the tape for the record electronic recording.

3. The child protective services worker shall conduct a face-to-face interview with the alleged victim child's parents or guardians.

4. The child protective services worker shall observe the environment where the alleged victim child lives. This requirement may be waived in complaints of child abuse and neglect involving caretakers in state licensed and religiously exempted child care centers, regulated and unregulated family day care homes, private and public schools, group residential facilities, hospitals or institutions.
5. The child protective services worker shall observe the site where the alleged incident took place.

6. The child protective services worker shall conduct interviews with collaterals who have pertinent information relevant to the investigation and the safety of the child.

7. Pursuant to §63.2-1505 of the Code of Virginia, local departments may obtain and consider statewide criminal history record information from the Central Criminal Records Exchange on any individual who is the subject of a child abuse and neglect investigation where there is evidence of child abuse or neglect and the local department is evaluating the safety of the home and whether removal is necessary to ensure the child’s safety. The local department may also obtain a criminal record check on all adult household members residing in the home of the alleged abuser and/or neglector and where the child visits. Pursuant to §19.2-389 of the Code of Virginia, local departments are authorized to receive criminal history information on the person who is the subject of the investigation as well as other adult members of the household for the purposes in §63.2-1505 of the Code of Virginia. The results of the criminal record history search may be admitted into evidence if a child abuse or neglect petition is filed in connection with the child’s removal. Local departments are prohibited from dissemination of this information excepted as authorized by the Code of Virginia.
22VAC40-705-120. Complete the family assessment or investigation.

A. The local department shall promptly notify the alleged abuser and/or neglector and the alleged victim's parents or guardians of any extension of the deadline for the completion of the family assessment or investigation pursuant to §63.2-1506 B 3 or subdivision 5 of §63.2-1505 of the Code of Virginia. The child protective services worker shall document the notifications and the reason for the need for additional time in the case record.

B. At the completion of the family assessment, the subject of the report shall be notified orally and in writing of the results of the assessment.

C. The subject of the report shall be notified immediately if during the course of completing the family assessment the situation is reassessed and determined to meet the requirements, as specified in §63.2-1506 B of the Code of Virginia, to be investigated.

D. When completing an investigation, prior to rendering a founded disposition concerning a complaint of child abuse and/or neglect, the local department shall provide an opportunity for the alleged abuser and/or neglector to have a local consultation with the local director or his designee to hear and refute the evidence supporting a founded disposition. The subject of the report or complaint may consult with the local department to hear and refute evidence collected during the investigation. Whenever a criminal charge is also filed against the alleged abuser for the same conduct involving the same victim child as investigated by the local department, sharing the evidence prior to the court hearing is prohibited.

1. The alleged abuser and/or neglector shall be afforded the opportunity to informally present testimony, witnesses or documentation to representatives of the local department.
2. The local department shall consider any evidence presented by the alleged abuser and/or neglector prior to rendering a disposition. 
E. Local conference.

1. If the alleged abuser and/or neglector is found to have committed abuse or neglect, that alleged abuser and/or neglector may, within 30 days of being notified of that determination, submit a written request for an amendment of the determination and the local department's related records pursuant to §63.2-1526 A of the Code of Virginia. The local department shall conduct an informal conference in an effort to examine the local department's disposition and reasons for it and consider additional information about the investigation and disposition presented by the alleged abuser and/or neglector.

2. The local conference shall be conducted in accordance with 22VAC40-705-190. 

22VAC40-705-140. Notification of findings.

A. Upon completion of the investigation the local child protective services worker shall make notifications as provided in this section.

B. Individual against whom allegations of abuse and/or neglect were made.

1. When the disposition is unfounded, the child protective services worker shall inform the individual against whom allegations of abuse and/or neglect were made of this finding. This notification shall be in writing with a copy to be maintained in the case record. The individual against whom allegations of abuse and/or neglect were made shall be informed that he may have access to the case record and that the case record shall be retained by the local department for one year unless requested in writing by such individual that the local department retain the record for up to an additional two years.

a. If the individual against whom allegations of abuse and/or neglect were made or the subject child is involved in subsequent complaints, the information from all complaints shall be retained until the last purge date has been reached.

b. The local worker shall notify the individual against whom allegations of abuse and/or neglect were made of the procedures set forth in §63.2-1514 of the Code of Virginia.

c. When an unfounded investigation involves a child death, the child protective services worker shall inform the individual against whom allegations of abuse and/or neglect were made that the case record will be retained for the longer of 12 months or until the State Child Fatality Review Team has completed its review of the case pursuant to §32.1-283.1 D of the Code of Virginia.

2. When the abuser and/or neglector in a founded complaint is a foster parent of the victim child, the local department shall place a copy of this notification letter in the child's foster care record and in the foster home provider record. 

3. No disposition of founded or unfounded shall be made in a family assessment. At the completion of the family assessment the subject of the report shall be notified orally and in writing of the results of the assessment. 

C. Subject child's parents or guardian.

1. When the disposition is unfounded, the child protective services worker shall inform the parents or guardian of the subject child in writing, when they are not the individuals against whom allegations of child abuse and/or neglect were made, that the complaint involving their child was determined to be unfounded and the length of time the child's name and information about the case will be maintained. The child protective services worker shall file a copy in the case record.

2. When the disposition is founded, the child protective services worker shall inform the parents or guardian of the child in writing, when they are not the abuser and/or neglector, that the complaint involving their child was determined to be founded and the length of time the child's name and information about the case will be retained in the Central Registry. The child protective services worker shall file a copy in the case record.

3. When the founded case of abuse or neglect does not name the parents or guardians of the child as the abuser or neglector and when the abuse or neglect occurred in a licensed or unlicensed day care center, a regulated family day home, a private or public school, a child-caring institution or a residential facility for juveniles, the parent or guardian must be consulted and must give permission for the child's name to be entered into the central registry pursuant to §63.2-1515 of the Code of Virginia.

D. Complainant. 

1. When an unfounded disposition is made, the child protective services worker shall notify the complainant, when known, in writing that the complaint was investigated and determined to be unfounded. The worker shall file a copy in the case record.

2. When a founded disposition is made, the child protective services worker shall notify the complainant, when known, in writing that the complaint was investigated and necessary action was taken. The local worker shall file a copy in the case record.

3. When a family assessment is completed, the child protective services worker shall notify the complainant, when known, that the complaint was assessed and necessary action taken.

E. Family Advocacy Program. When a founded disposition is made, the child protective services worker shall notify the Family Advocacy Program representative in writing as set forth in 22VAC40-720-20. When a family assessment is conducted and the family is determined to be in need of services, the child protective services worker may notify the Family Advocacy Program representative in writing as set forth in 22VAC40-720-20.
22VAC40-705-150. Services.

A. At the completion of a family assessment or investigation, the local department shall consult with the family to provide or arrange for necessary protective and rehabilitative services to be provided to the child and his family to the extent funding is available pursuant to subdivision A 2 of §63.2-1505 or §63.2-1506 of the Code of Virginia.

B. Families may decline services offered as a result of a family assessment or an investigation. If the family declines services, the case shall be closed unless there is an existing court order or the local department determines that sufficient cause exists due to threat of harm or actual harm to the child to redetermine the case as one that needs to be investigated or brought to the attention of the court. In no instance shall these actions be taken solely because the family declines services.

C. At the completion of a family assessment or investigation, local departments of social services may petition the court for services deemed necessary.

D. Protective services also includes preventive services to children about whom no formal complaint of abuse or neglect has been made, but for whom potential harm or threat of harm exists, to be consistent with §§16.1-251, 16.1-252, 16.1-279.1, 63.2-1503 J, and 63.2-1502 of the Code of Virginia.

E. Local departments shall support the establishment and functioning of multidisciplinary teams pursuant to §63.2-1503 J of the Code of Virginia.

F. The local department must use reasonable diligence to locate any child for whom a founded disposition of abuse or neglect has been made and/or a child protective services case has been opened pursuant to §63.2-1503 F of the Code of Virginia. The local department shall document its attempts to locate the child and family.

G. When an abused or neglected child and persons who are the subject of an open child abuse services case have relocated out of the jurisdiction of the local department, the local department shall notify the child protective services agency in the jurisdiction to which such persons have relocated, whether inside or outside of the Commonwealth of Virginia, and forward to such agency relevant portions of the case records pursuant to §63.2-1503 G of the Code of Virginia.

H. The receiving local department shall arrange necessary protective and rehabilitative services pursuant to §63.2-1503 G of the Code of Virginia.

22VAC40-705-180. Training.

A. The department shall implement a uniform training plan for child protective services workers and supervisors. The plan shall establish minimum standards for all child protective services workers and supervisors in the Commonwealth of Virginia.

B. Workers shall complete skills and policy training specific to child abuse and neglect investigations and family assessments within the first year two years of their employment.

VA.R. Doc. No. R07-215; Filed July 28, 2008, 7:48 a.m. 

Volume 24, Issue 25
Virginia Register of Regulations
August 18, 2008
1
Volume 24, Issue 25
Virginia Register of Regulations
August 18, 2008
16
Volume 24, Issue 25
Virginia Register of Regulations
August 18, 2008
15

