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TITLE 10. FINANCE AND FINANCIAL INSTITUTIONS

STATE CORPORATION COMMISSION

Final Regulation

REGISTRAR'S NOTICE: The State Corporation Commission is exempt from the Administrative Process Act in accordance with §2.2-4002 A 2 of the Code of Virginia, which exempts courts, any agency of the Supreme Court, and any agency that by the Constitution is expressly granted any of the powers of a court of record.

Title of Regulation: 10VAC5-160. Rules Governing Mortgage Lenders and Brokers (amending 10VAC5-160-10; adding 10VAC5-160-70, 10VAC5-160-80).
Statutory Authority: §§6.1-421 and 12.1-13 of the Code of Virginia.

Effective Date: August 10, 2008.

Agency Contact: Deputy Commissioner Susan Hancock, BFI Commissioner, State Corporation Commission, P.O. Box 640, Richmond, VA 23218, telephone (804) 371-9657, FAX (804) 371-9416, or email susan.hancock@scc.virginia.gov.

Summary:
The amendments are designed to implement the provisions of Chapter 863 of the 2008 Acts of Assembly and clarify certain terms in Chapter 16 (§6.1-408 et seq.) of Title 6.1 of the Code of Virginia. Definitions of "covered employee," "customer," "dwelling," "personal family or household purposes," and "personal identifying or financial information" are added to implement Chapter 863 and definitions of "licensee" and "senior officer" clarify the commission's construction of these terms in Chapter 16. Provisions are added implementing the prohibition against employment of individuals who have been convicted of certain crimes and the procedure for obtaining relief from this prohibition, and prescribing mandatory initial and continuing education requirements for various employees of Chapter 16 licensees.
Changes made to the proposed regulations since their initial publication include (i) modification of the definition of "covered employee" to whom licensees must provide initial and continuing education; (ii) clarification of provisions relating to licensees' obtaining criminal history records for their prospective employees; (iii) reduction of hours of initial and continuing education licensees must provide to covered employees; (iv) addition of a provision for allowance of credit for education received by an employee during employment with one licensee when that employee becomes employed by another licensee; and (v) addition of a provision allowing acceptance of certain certifications, designations or accreditations in lieu of initial education required for employees.
AT RICHMOND, JULY 30, 2008

COMMONWEALTH OF VIRGINIA, ex rel.

STATE CORPORATION COMMISSION

CASE NO. BFI-2008-00289

Ex Parte: In re: proposed amendments to
Mortgage Lender and Broker Act regulations

ORDER ADOPTING REGULATIONS

Chapter 863 of the 2008 Acts of Assembly amended the Mortgage Lender and Broker Act (the "Act"), Va. Code § 6.1-408, et seq., effective July 1, 2008.  On May 20, 2008, the State Corporation Commission ("Commission") entered an Order to Take Notice of regulations proposed by the Bureau of Financial Institutions ("Bureau") that would implement the 2008 amendments to the Act. 

The Order to Take Notice and proposed regulations were published in the Virginia Register on June 9, 2008, posted on the Commission's website, and mailed to all mortgage lenders and mortgage brokers licensed in Virginia and to other interested persons.  The Order to Take Notice also scheduled a hearing on July 1, 2008, at which time the Commission heard oral statements pertaining to the proposed regulations, and the Commission received various written comment letters prior to the hearing on July 1, 2008.

Upon consideration of the written comments filed concerning the proposed regulations, the oral statements made at the hearing on July 1, 2008, and recommendations of the Bureau, the Commission concludes that minor modifications to the proposed regulations should be made.  Specifically, the Commission finds it appropriate to modify the definition of "covered employee" in 10 VAC 5‑160‑10; to clarify the procedure set forth in 10 VAC 5‑160‑70 pertaining to the hiring of a person who has been convicted of a felony or misdemeanor involving fraud, misrepresentation or deceit; to reduce the required number of hours of initial and continuing education and delay the required completion date for the initial training requirements set forth in 10 VAC 5‑160‑80 B; and to add subsections C and D to 10 VAC 5‑160‑80, providing for the portability of completed education requirements and allowing licensees to apply for exemptions from initial education requirements based upon certain certifications, designations or accreditations that may have been obtained by covered employees prior to July 1, 2008.  

Accordingly, IT IS ORDERED THAT:

(1)  The proposed regulations, as modified, are attached hereto, made a part hereof, and are hereby ADOPTED effective August 10, 2008.

(2)  The regulations shall be posted on the Commission's website at http://www.scc.virgina.gov/case.
(3)  AN ATTESTED COPY hereof, together with a copy of the regulations, shall be sent to the Registrar of Regulations for publication in the Virginia Register.
(4)  AN ATTESTED COPY hereof, together with a copy of the regulations, shall be sent to the Commissioner of Financial Institutions, who shall forthwith mail a copy of this Order, together with a copy of the regulations, to all licensed mortgage lenders and mortgage brokers and such other interested persons as he may designate.

(5)  This matter is dismissed from the Commission's docket, and the papers herein shall be placed in the file for ended causes.



[1] Several commenters also expressed concerns regarding the language of 10 VAC 5‑160‑70 A with respect to the timing of criminal record checks and the use of Virginia's Central Criminal Records Exchange in performing such checks.  The Commission, however, has no discretion in this area as the statutory requirements are clear and unambiguous.

10VAC5-160-10. Definitions.

The following words and terms, when used in this chapter, shall have the following meanings unless the context clearly indicates otherwise:

"Advertisement" means a commercial message in any medium that promotes, directly or indirectly, a mortgage loan. The term includes a communication sent to a consumer as part of a solicitation of business, but excludes messages on promotional items such as pens, pencils, notepads, hats, calendars, etc., as well as rate sheets or other information distributed or made available solely to other businesses.

"Affiliate" for purposes of subdivision 3 of §6.1-411 of the Code of Virginia means an entity of which 25% or more of the voting shares or ownership interest is held, directly or indirectly, by a company that also owns a bank, savings institution, or credit union.

"Commission" and "commissioner" shall have the meanings ascribed to them in §6.1-409 of the Code of Virginia.

"Commitment" means a written offer to make a mortgage loan signed by a person authorized to sign such offers on behalf of a mortgage lender.

"Commitment agreement" means a commitment accepted by an applicant for a mortgage loan, as evidenced by the applicant's signature thereon.

"Commitment fee" means any fee or charge accepted by a mortgage lender, or by a mortgage broker for transmittal to a mortgage lender, as consideration for binding the mortgage lender to make a mortgage loan in accordance with the terms of a commitment or as a requirement for acceptance by the applicant of a commitment, but the term does not include fees paid to third persons or interest.

"Covered employee" means an employee involved in [ soliciting originating ] , marketing, [ processing, ] underwriting, [ approving, ] closing, or performing compliance or quality control functions in connection with [ Virginia ] mortgage loan transactions.
"Customer" means an individual seeking a mortgage loan from, or with the assistance of, a licensee.
"Dwelling" means one- to four-family residential property located in the Commonwealth.
"Fees paid to third persons" means the bona fide fees or charges paid by the applicant for a mortgage loan to third persons other than the mortgage lender or mortgage broker, or paid by the applicant to, or retained by, the mortgage lender or mortgage broker for transmittal to such third persons in connection with the mortgage loan, including, but not limited to, recording taxes and fees, reconveyance or releasing fees, appraisal fees, credit report fees, attorney fees, fees for title reports and title searches, title insurance premiums, surveys and similar charges.

"Licensee" means a person licensed under Chapter 16 (§6.1-408 et seq.) of Title 6.1 of the Code of Virginia.
"Lock-in agreement" means a written agreement between a mortgage lender, or a mortgage broker acting on behalf of a mortgage lender, and an applicant for a mortgage loan that establishes and sets an interest rate and the points to be charged in connection with a mortgage loan that is closed within the time period specified in the agreement. A lock-in agreement can be entered into before mortgage loan approval, subject to the mortgage loan being approved and closed, or after such approval. A commitment agreement that establishes and sets an interest rate and the points to be charged in connection with a mortgage loan that is closed within the time period specified in the agreement is also a lock-in agreement. The interest rate that is established and set by the agreement may be either a fixed rate or an adjustable rate.

"Lock-in fee" means any fee or charge accepted by a mortgage lender, or by a mortgage broker for transmittal to a mortgage lender, as consideration for making a lock-in agreement, but the term does not include fees paid to third persons or interest.

"Mortgage lender," "mortgage broker," and "mortgage loan" shall have the meanings ascribed to them in §6.1-409 of the Code of Virginia.

"Personal, family or household purposes" for purposes of §6.1-409 of the Code of Virginia means that the individual obtaining the loan intends to use the proceeds to build or purchase a dwelling that will be occupied by such individual or another individual as their temporary or permanent residence. The term includes a loan used to build or purchase a dwelling that will be (i) improved or rehabilitated by or on behalf of the purchaser for subsequent sale to one or more other individuals who will reside in the dwelling on a temporary or permanent basis, or (ii) leased by the purchaser to one or more other individuals who will reside in the dwelling on a temporary or permanent basis.
"Personal identifying or financial information" means the name, social security number, driver license number, home address, telephone number, date of birth, place of birth, race or ethnic origin of a customer together with any information about the customer's account numbers, assets, liabilities, sources of income or credit worthiness.
"Points" means any fee or charge retained or received by a mortgage lender or mortgage broker stated or calculated as a percentage or fraction of the principal amount of the loan, other than or in addition to fees paid to third persons or interest.

"Reasonable period of time" means that period of time, determined by a mortgage lender in good faith on the basis of its most recent relevant experience and other facts and circumstances known to it, within which the mortgage loan will be closed.

"Senior officer" for purposes of §§6.1-414, 6.1-415, 6.1-416 and 6.1-416.1 of the Code of Virginia means an individual who has significant management responsibility within an organization or otherwise has the authority to influence or control the conduct of the organization’s affairs, including but not limited to its compliance with applicable laws and regulations.
"Subsidiary" for purposes of subdivision 3 of §6.1-411 of the Code of Virginia means an entity of which 25% or more of the voting shares or ownership interest is held, directly or indirectly, by a bank, savings institution, or credit union.

10VAC5-160-70. Employee criminal record investigations [ ; exemption ].
A. A licensee shall not, on or after July 1, 2008, [ and without obtaining prior approval from the commission, ] hire any individual for a position of employment who may have access to personal identifying or financial information relating to any customer, without first obtaining a criminal history record from the Central Criminal Records Exchange that shows that the prospective employee has not been convicted in any court of any felony, or any misdemeanor involving fraud, misrepresentation or deceit, under the laws of any state or the United States. [ If the criminal history record reveals that an individual has been convicted as described, a licensee shall not hire the individual without obtaining prior approval from the commission, as specified in subsection C of this section. ] A licensee shall be subject to a separate penalty under §6.1-428 of the Code of Virginia for each individual hired without obtaining the criminal history record required by this section.
B. Licensees shall make criminal history records obtained under subsection A of this section and employment history information available for review by commission staff.
C. If a licensee wishes to hire an individual notwithstanding the prohibition in subsection A of this section, the licensee shall file a petition seeking an exemption in accordance with 5VAC5-20-100 C of the commission's Rules of Practice and Procedure. The petition shall be accompanied by a copy of the individual's criminal history record, which shall be kept under seal in the Office of the Clerk.
D. When deciding whether or not to grant a petition filed in accordance with subsection C of this section, the commission shall consider the following factors:
1. The number and classification of offenses committed by the individual;
2. The potential and actual penalties imposed for the offenses committed;
3. The dates of the offenses or convictions;
4. The extent to which the nature of the offenses committed relate to the prospective employee's job duties; and
5. Such other factors and evidence as the commission deems pertinent.
E. The petitioning licensee shall bear the burden of proof that an exemption from the employment prohibition under subsection A of this section should be granted.
10VAC5-160-80. Required employee training [ ; exemption; penalty ].
A. Licensees shall be responsible for providing initial education, and continuing education on at least an annual basis, for all their covered employees with respect to all laws and regulations applicable to the licensees' business. Applicable laws and regulations include, but are not limited to, the Real Estate Settlement Procedures Act (12 USC §2601 et seq.), Truth in Lending Act (15 USC §1601 et seq.), Equal Credit Opportunity Act (15 USC §1691 et seq.) and Fair Credit Reporting Act (15 USC §1681 et seq.), federal and Virginia privacy protection laws, federal and Virginia laws relating to mortgage fraud, the Virginia Mortgage Lender and Broker Act (§6.1-408 et seq. of the Code of Virginia) and all other Virginia laws applicable to the licensees' business, and all regulations adopted under the foregoing laws.
B. Initial education shall consist of at least [ 14 12 ] hours relating to applicable federal laws and regulations, at least [ six four ] hours relating to applicable Virginia laws and regulations, and additionally at least two hours relating to mortgage fraud prevention, including penalties for participating in mortgage fraud. Initial education shall be provided to individuals who are covered employees as of July 1, 2008, on or before [ December May ] 1, [ 2008 2009 ] , and to individuals who become covered employees after July 1, 2008, within 90 days of their hire date. Continuing education shall [ be conducted on an annual basis and shall ] consist of at least [ six four ] hours related to applicable federal laws and regulations, at least [ four two ] hours related to applicable Virginia laws and regulations, and additionally at least one hour relating to mortgage fraud prevention, including penalties for participating in mortgage fraud.
C. [ A licensee that hires a covered employee who has received the initial education required under subsection B of this section while previously employed by another licensee shall not be required to provide the covered employee with initial education if the receipt of such education is adequately documented. Required annual education, if completed and so documented, likewise shall be credited with respect to the covered employee.
D. If prior to July 1, 2008, a covered employee has successfully obtained a mortgage certificate, designation or accreditation, the licensee may seek from the Commissioner of Financial Institutions an exemption, in whole or in part, from the initial education requirements for such covered employee. An exemption request shall be made in writing and shall include documentation of the certification, designation or accreditation and a description, including the name and number of hours for each course taken to fulfill the requirements of the certification, designation or accreditation.
E.  ] Licensees shall maintain a training manual and documentation available for commission staff's review demonstrating successful completion of the education required under this section, including names of education providers, names and descriptions of educational courses, and dates of attendance and numbers of hours completed by each covered employee, and shall provide any additional information relating to such education that the commissioner may require. Mere training in the sale or marketing of mortgage loans shall not count towards required education. Education relating to applicable federal laws and regulations, as identified in subsection A of this section, received pursuant to like educational requirements imposed by other states may be used to fulfill educational requirements imposed under this section relating to applicable federal laws and regulations.
[ D. F. ] A licensee shall be subject to a separate penalty under §6.1-428 of the Code of Virginia for each covered employee not provided with the education required by this section.
VA.R. Doc. No. R08-1296; Filed July 30, 2008, 4:07 p.m. 
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