REGULATIONS

For information concerning the different types of regulations, see the Information Page.

Symbol Key

Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion.  Brackets are used in final regulations to indicate changes from the proposed regulation.

Regulations
Regulations

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Fast-Track Regulation

Title of Regulation: 12VAC30-135. Demonstration Waiver Services (amending 12VAC30-135-10, 12VAC30-135-20, 12VAC30-135-30, 12VAC30-135-40, 12VAC30-135-70).
Statutory Authority: §§32.1-324 and 32.1-325 of the Code of Virginia.

Public Hearing Information: No public hearings are scheduled.

Public Comments: Public comments may be submitted until October 1, 2008.

Effective Date: October 16, 2008.

Agency Contact: Molly Carpenter, Project Manager, Department of Medical Assistance Services, 600 East Broad Street, Richmond, VA 23219, telephone (804) 786-1793, FAX (804) 786-1680, or email molly.carpenter@dmas.virginia.gov.

Basis: Section 32.1-325 grants to the Board of Medical Assistance Services the authority to administer the Plan for Medical Assistance. Section 32.1-324 authorizes the Director of DMAS to administer and amend the Plan for Medical Assistance (Medicaid State Plan) according to the board’s requirements. The Medicaid authority was established by §1902 (a) of the Social Security Act (42 USC §1396a), which provides the governing authority for DMAS to administer the state’s Medicaid system.

Purpose: The purpose of this amended regulation is to implement the eligibility requirements of the Centers for Medicare and Medicaid Services (CMS) for continuation of the waiver program. This regulatory change will protect the health, safety and welfare of the citizens of the Commonwealth by providing qualified families with low income the means for obtaining medical family planning services. These services help to prevent unintended pregnancies and space intended pregnancies for healthier mothers and children.

Rationale for Using Fast-Track Process: DMAS is using the fast-track process because this action is mandated by CMS. This fast-track regulation is noncontroversial because the changes represent requirements that must be in effect in order to receive CMS approval for continuation of the waiver program.

Substance: The planned regulatory action makes three types of changes: (i) substantive changes required by CMS as a condition of waiver approval; (ii) substantive changes to facilitate administration and update the program of services; and (iii) nonsubstantive editorial changes.

Current regulations treat individuals applying for coverage under the Medicaid Family Planning Waiver similarly to other Medicaid applicants with regard to creditable health coverage, timing of eligibility redeterminations, and retroactive eligibility. The planned regulatory action stipulates that individuals who have creditable health coverage or who have received a sterilization procedure or hysterectomy are ineligible for services under the Family Planning Waiver.  It also disallows retroactive eligibility. These limitations are required by CMS as a condition of waiver approval.

Current regulations limit eligibility determination to local departments of social services and are unclear with regard to enrollment for persons eligible for Medicaid or FAMIS under a full-benefits category. The planned regulatory action authorizes use of the DMAS Central Processing Unit or other contractor for determining eligibility should DMAS determine that this is the most practicable approach, and clarifies that those individuals eligible for full-benefit coverage under Medicaid or FAMIS are not eligible under the waiver. Current regulations limit testing for sexually transmitted diseases (STDs) to the initial visit and restrict cervical cancer screening to the Pap test. The planned regulatory action authorizes coverage for additional SDT testing and newer methods of cervical cancer screening. These changes are designed to facilitate administration and update the program of services.

Issues: By meeting CMS requirements for continuation of the Family Planning Waiver program, the proposed regulatory action is an advantage to qualified families with low income by providing them with the means for obtaining medical family planning services to prevent unintended pregnancies and space intended pregnancies for healthier mothers and children. 

The primary advantage of the Family Planning Waiver program to the Commonwealth is a cost savings to Medicaid for prenatal care, delivery, and infant care by preventing unintended pregnancies.  The Guttmacher Institute estimates a savings of $3 for every $1 in public funds spent for family planning services.

There are no disadvantages to the public or the Commonwealth associated with the proposed regulatory action.

The Department of Planning and Budget's Economic Impact Analysis: 
Summary of the Proposed Amendments to Regulation. The proposed changes will clarify several rules in the Family Planning Waiver program upon request by the Centers for Medicare and Medicaid Services.

Result of Analysis. The benefits likely exceed the costs for all proposed changes.

Estimated Economic Impact. Upon request by the Centers for Medicare and Medicaid Services, the proposed changes will clarify 1) that individuals with creditable health coverage are not eligible for family planning services under this waiver, 2) that individuals who have received a sterilization procedure or hysterectomy are not eligible for family planning services under this waiver, 3) that retroactive eligibility is prohibited, and 4) that the testing for sexually transmitted diseases is not limited to the initial family planning encounter.

According to Department of Medical Assistance Services, all of the proposed changes are clarifications as they have been already followed in practice. Thus, no significant compliance costs are expected. The main expected benefits, on the other hand, are the increased likelihood of CMS approval for the continuation of this waiver services and the added clarity of the regulatory language.

Businesses and Entities Affected. The proposed regulations apply to approximately 10,000 enrollees and approximately 700 service providers.

Localities Particularly Affected. The proposed regulations apply throughout the Commonwealth.

Projected Impact on Employment. No significant impact on employment is expected.

Effects on the Use and Value of Private Property. No significant impact on the use and value of private property is expected.

Small Businesses: Costs and Other Effects. No significant costs and other effects on small businesses are expected.

Small Businesses: Alternative Method that Minimizes Adverse Impact. No adverse impact on small businesses is expected.

Real Estate Development Costs. No adverse impact on real estate development costs is expected.

Legal Mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with §2.2-4007.04 of the Administrative Process Act and Executive Order Number 36 (06).  Section 2.2-4007.04 requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has adverse effect on small businesses, §2.2-4007.04 requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The agency has reviewed the economic impact analysis prepared by the Department of Planning and Budget regarding the regulations concerning Family Planning Waiver Modifications (12VAC30-135-10, 12VAC30-135-20, 12VAC30-135-30, 12VAC30-135-40 and 12VAC30-135-70). The agency raises no issues with this analysis.

Summary:
The proposed changes clarify that (i) individuals with creditable health coverage are not eligible for family planning services under this waiver, (ii) individuals who have received a sterilization procedure or hysterectomy are not eligible for family planning services under this waiver, (iii) retroactive eligibility is prohibited, and (iv) the testing for sexually transmitted diseases is not limited to the initial family planning encounter.
Part I 
Family Planning Waiver

12VAC30-135-10. Definitions.

The following words and terms when used in this part shall have the following meanings unless the context clearly indicates otherwise:

"Creditable health coverage" means "creditable coverage" as defined under §2701(c) of the Public Health Service Act (42 USC §300gg(c)) and includes coverage that meets the requirements of §2103 provided to a targeted low-income child under Title XXI of the Social Security Act or under a waiver approved under §2105(c)(2)(B) (relating to a direct service waiver).
"FDA" means the Food and Drug Administration.
"Family planning" means those services necessary to prevent or delay a pregnancy. It shall not include services to promote pregnancy such as infertility treatments. Family planning does not include counseling about, recommendations for or performance of abortions, or hysterectomies or procedures performed for medical reasons such as removal of intrauterine devices due to infections.

"FAMIS" means the Family Access to Medical Insurance Security Plan described in 12VAC30-141.
"Over-the-counter" means drugs and contraceptives that are available for purchase without requiring a physician's prescription.

"Third party" means any individual entity or program that is or may be liable to pay all or part of the expenditures for medical assistance furnished under the State Plan for Medical Assistance.

12VAC30-135-20. Administration and eligibility determination.

A. The Department of Medical Assistance Services shall administer the family planning demonstration waiver services program under the authority of §1115(a) of the Social Security Act and 42 USC §1315.

B. Local departments of social services or a department contractor shall be responsible for determining eligibility of and for enrolling eligible individuals in the family planning waiver. Local departments of social services or a department contractor shall conduct periodic reviews and redeterminations of eligibility at least every 12 months while recipients are enrolled in the family planning waiver.

12VAC30-135-30. Eligibility.

A. To be eligible under the family planning waiver, an individual must meet the eligibility conditions and requirements found in 12VAC30-40-10, have family income less than or equal to 133% of the federal poverty level, not have creditable health coverage, and not be eligible for enrollment in a Medicaid full benefit coverage group or FAMIS.

B. Individuals who have received a sterilization procedure or hysterectomy are ineligible under the waiver.
C. Individuals enrolled in the family planning waiver will not be retroactively eligible.
B. D. A recipient's enrollment in the family planning waiver shall be terminated if the individual receives a sterilization procedure or hysterectomy or is found to be ineligible as the result of a reported change or annual redetermination. The recipient’s enrollment in the family planning waiver also shall be terminated if a reported change or annual redetermination results in eligibility for Virginia Medicaid or ineligibility for the family planning waiver in a full benefit coverage group or eligibility for FAMIS. A 10-day advance notice must be provided prior to cancellation of coverage under the family planning waiver unless the individual becomes eligible for a full benefit Medicaid covered group or FAMIS.

12VAC30-135-40. Covered services.

A. Services provided under the family planning waiver are limited to:

1. Family planning office visits including annual gynecological or physical exams (one per 12 months), sexually transmitted diseases (STD) testing (limited to the initial family planning encounter), Pap cervical cancer screening tests (limited to one every six months);

2. Laboratory services for family planning and STD testing;

3. Family planning education and counseling;

4. FDA approved contraceptives Contraceptives approved by the Food and Drug Administration, including diaphragms, contraceptive injectables, and contraceptive implants;

5. Over-the-counter contraceptives; and

6. Sterilizations, not to include hysterectomies. A completed sterilization consent form, in accordance with the requirements of 42 CFR Part 441, Subpart F, must be submitted with all claims for payment for this service.
B. Services not covered under the family planning waiver include, but are not limited to:

1. Performance of, counseling for, or recommendations of abortions;

2. Infertility treatments;

3. Procedures performed for medical reasons;

4. Performance of a hysterectomy; and

5. Transportation to a family planning service.

12VAC30-135-70. Reimbursement.

A. Providers will be reimbursed on a fee-for-service basis.

B. All reasonable measures including those measures specified under 42 USC §1396 (a) (25) will be taken to ascertain the legal liability of third parties to pay for authorized care and services provided to eligible recipients.

C. A completed sterilization consent form, in accordance with the requirements of 42 CFR Part 441, Subpart F, must be submitted with all claims for payment for sterilization procedures.
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