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TITLE 6. CRIMINAL JUSTICE AND CORRECTIONS

FORENSIC SCIENCE BOARD

Fast-Track Regulation

Title of Regulation: 6VAC40-20. Regulations for Breath Alcohol Testing (amending 6VAC40-20-30, 6VAC40-20-120, 6VAC40-20-130, 6VAC40-20-160).
Statutory Authority: §9.1-1110 of the Code of Virginia.

Public Hearing Information: No public hearings are scheduled.

Public Comments: Public comments may be submitted until 5 p.m. on October 1, 2008.

Effective Date: October 16, 2008.

Agency Contact: Michele M. Gowdy, Department Counsel, Department of Forensic Science, 700 North Fifth Street, Richmond, VA 23219, telephone (804) 786-6848, or email michele.gowdy@dfs.virginia.gov.

Basis: The Code of Virginia directs the Department of Forensic Science to establish a training program, approve equipment, and establish methods to conduct chemical analyses of a person’s breath, either to obtain a preliminary analysis of alcoholic content for the purposes of §§18.2-267, 29.1-738.1 and 46.2-341.25 of the Code of Virginia pursuant to §§18.2-268.9, 29.1-738.2 and 46.2-341.26:9, to obtain an analysis that can be considered valid as evidence in a prosecution under §§18.2-266, 18.2-266.1, 29.1-738 or 46.2-341.24. These regulations describe the process for approval of breath test devices, general methods of conducting breath tests, training and licensing procedures for operators, required forms and records, and the use of preliminary breath test devices.

Section 9.1-1110 of the Code of Virginia authorizes the board to adopt regulations pursuant to the Administrative Process Act (§2.2-4000 et seq.) for the administration of (i) Chapter 11 (§9.1-1100 et seq.) of Title 9.1 of the Code of Virginia or (ii) §§18.2-268.6, 18.2-268.9, 19.2-188.1, and 19.2-310.5 and for any provisions of the Code as they relate to the responsibilities of the Department of Forensic Science.

Section 18.2-267 of the Code of Virginia provides that the Department of Forensic Science shall determine the proper method and equipment to be used in analyzing breath samples taken pursuant to this section and shall advise the respective police and sheriff's departments of the same.

Purpose: The Department of Forensic Science has contracted to purchase new breath alcohol instrumentation and these amendments are necessary for the implementation of this instrumentation.

The new instrumentation and the amended regulations are necessary to protect the health, safety or welfare of citizens in the Commonwealth by assisting in the detection and prosecution of drunk drivers. The amended regulations will further this protection by only having instrumentation repaired by the manufacturer and by allowing the Department of Forensic Science to revoke or deny an instructor certificate upon good cause shown.

Rationale for Using Fast-Track Process: The amendments proposed by the Department of Forensic Science will be noncontroversial because they will refine the repair process of the breath alcohol instrumentation and the proposed amendments discuss the denial and/or termination of instructor certificates upon good cause shown. In addition, these amendments will allow the Department of Forensic Science the discretion of a preventive maintenance checklist that may or may not be necessary with the new instrumentation. The Department of Forensic Science has terminated and denied licenses previously for these reasons and, therefore, they should be noncontroversial.

These amendments are a result of the contract to purchase new breath alcohol instrumentation and will further improve the health, safety and welfare of the citizens of the Commonwealth.

Substance: There are no new substantive provisions in these proposed amendments.

Issues: These proposed amendments will assist the Commonwealth in the detection and prosecution of persons driving while under the influence of drugs or alcohol by allowing for the Department of Forensic Science to revoke or deny instructor certificates upon good cause shown and having only the manufacturer of the new breath alcohol instrumentation conduct repairs. 

The advantages of these proposals is to clarify who can repair the new breath alcohol instrumentation other than the Department of Forensic Science. In addition, instructors of the breath alcohol classes will have a documented protocol for the revocation or denial of a certificate.

The Department of Planning and Budget's Economic Impact Analysis: 
Summary of the Proposed Amendments to Regulation. The Department of Forensic Science (DFS) proposes to amend its regulations on breath alcohol testing to accommodate newly purchased breath alcohol testing equipment and to modify rules for denial and revocation of instructor certificates.

Result of Analysis. The benefits likely exceed the costs for all proposed changes.

Estimated Economic Impact. Currently, DFS regulations allow for breath alcohol devices to be repaired by the devices’ manufacturer or by the manufacturer’s authorized repair service. DFS is also currently required to produce and use a preventative maintenance checklist each month to ensure that breath alcohol devices are in proper working order.

DFS proposes to amend these rules because they have purchased new breath alcohol devices. DFS proposes to eliminate language that allows a manufacturer’s repair service to repair these devices because DFS or the manufacturer will handle any repairs that become necessary. DFS also proposes to amend its rule that requires a maintenance checklist so that this checklist will be optional (the list may not be needed for the new devices). There will likely be no costs attached to changing the rules for maintenance and repair of breath alcohol devices. DFS and any other interested parties will benefit from having regulations that accurately reflect the repair and maintenance rules for new breath alcohol equipment.

Current regulations allow DFS issued breath alcohol device operator licenses, as well as breath alcohol device operation trainer certificates, to be terminated or revoked if operators or trainers "no longer meet the qualifications necessary for issuance."  DFS policy, however, also allows licenses and certificates to be taken if the licensee or certificate holder violates DFS’s rules of behavior. DFS proposes to amend these regulations to clarify that licenses and certificates can be suspended or revoked for "good cause shown."  Because actual grounds for suspension or revocation will not change, DFS’s regulated community will likely not incur any costs on account of this amendment to regulatory language.  DFS regulants may slightly benefit from changing the regulatory language to reflect actual policy.

Businesses and Entities Affected. This regulatory action will affect all breath alcohol devise operators that are licensed by DFS as well as all breath alcohol device operation trainers that are DFS certified.  DFS currently licenses approximately 4,500 devise operators and certifies 40 trainers.

Localities Particularly Affected. No locality will be particularly affected by this proposed regulatory action.

Projected Impact on Employment. This regulatory action will likely have no impact on employment in the Commonwealth.

Effects on the Use and Value of Private Property. This regulatory action will likely have no effect on the use or value of private property in the Commonwealth.

Small Businesses: Costs and Other Effects. Small businesses in the Commonwealth are unlikely to incur any costs on account of this regulatory action.

Small Businesses: Alternative Method that Minimizes Adverse Impact. Small businesses in the Commonwealth are unlikely to incur any costs on account of this regulatory action.

Real Estate Development Costs. This regulatory action will likely have no effect on real estate development costs in the Commonwealth.

Legal Mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with §2.2-4007.04 of the Administrative Process Act and Executive Order Number 36 (06). Section 2.2-4007.04 requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has adverse effect on small businesses, §2.2-4007.04 requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation. The analysis presented above represents DPB’s best estimate of these economic impacts.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Department of Forensic Science agrees with the estimated economic impact stated in the economic impact analysis 6VAC40-20, Regulations for Breath Alcohol Department of Forensic Science, from June 3, 2008, with one small clarification, that the preventive maintenance checklist is not needed for the new devices.

Summary:
These proposed amendments clarify the use of non-Department of Forensic Science repair facilities. In addition, the amendments provide that the Department of Forensic Science may revoke or deny an instructor certificate for good cause shown. Due to the nature of the new breath alcohol instrumentation, a preventive maintenance checklist may not be necessary and the changes will allow for this option.
Part II 
Breath Tests Under §§18.2-268.9, 29.1-738.2, and 46.2-341.26:9 of the Code of Virginia 

Article 1 
Breath Test Administrative Procedures 

6VAC40-20-30. Breath test devices.

Breath test devices shall be tested for accuracy by the department at least once every six months. All new breath test devices or those having been repaired by the manufacturer or the manufacturer's authorized repair service shall be tested for accuracy by the department before their return to service. 

Article 4 
Licensing Procedures 

6VAC40-20-120. Licensing procedures.

A. The department shall issue, renew, terminate and revoke licenses for individuals to perform breath alcohol tests on the basis of standards set forth in this chapter.

B. Application for an initial license to perform breath tests shall be made in writing to the department. The applicant shall have the endorsement of the appropriate supervisory law-enforcement officer or designated representative unless an exception is granted by the department.

C. The initial licenses shall be granted to individuals who demonstrate the ability to perform breath tests accurately and reliably in accordance with the methods approved by the department.

D. Only individuals successfully completing a basic course of instruction shall be deemed to have demonstrated competence to qualify for the issuance of an initial license. Further instruction may be required by the department to qualify a licensee to perform tests using additional breath test devices.

E. Licenses shall be limited in scope to those breath test devices on which the individual applying for an initial or renewal license has demonstrated competence.

F. Licenses shall state the date upon which they are to expire, which date shall, in no event, be later than 24 months after the date of issuance. Licenses shall be subject to renewal at expiration or at such time prior to expiration as is convenient for the department on demonstration by the licensee of continuing competency to perform accurate and reliable breath tests. The department may at any time examine licensees to determine such continuing competency. Licenses may be terminated or revoked by the department at any time upon its finding that the licensee no longer meets the qualifications necessary for the issuance of a license good cause shown.

G. Any individual whose license has expired may renew his license within one year after its expiration date by successfully completing a recertification class and by demonstrating his competence in the performance of breath tests. Any individual (i) who fails the recertification class or (ii) whose license has expired and who does not renew his license within one year after its expiration date may renew his license by again attending and successfully completing the basic course of instruction referred to in subsection D of this section and demonstrating competence in the performance of breath tests as otherwise required.

H. The failure of a licensee to comply with this chapter may be grounds for revocation of such individual's license. 

6VAC40-20-130. Certificates. 

The department shall issue, terminate and revoke instructor certificates for individuals to teach breath alcohol testing on the basis of the following standards: 

1. The instructor certificate shall be granted only to individuals who (i) demonstrate the ability to teach the breath test method or methods approved by the department, (ii) possess a valid breath test license, and (iii) satisfactorily complete a course for Breath Alcohol Instructors. The department may issue instructor certificates to persons who have acquired the necessary ability knowledge, skills and abilities by past experience or formal education. DFS has the authority to deny issuance of a certificate upon good cause shown. 
2. Instructor certificates shall be limited in scope to the methods or breath test devices for which the individual has demonstrated competence. 

3. The department may at any time examine instructors to determine continuing ability. 

4. Instructor certificates shall may be terminated or revoked by the department upon its finding that the instructor no longer meets the necessary qualifications upon good cause shown. 
6VAC40-20-160. Checklist. 

A preventive maintenance checklist, if applicable, shall be provided by the department shall be and completed at least once each month for each breath test device assigned to an agency. A copy of this preventive maintenance checklist shall be submitted to the department to be kept on file for at least three years. 

VA.R. Doc. No. R08-1116; Filed August 12, 2008, 1:13 p.m. 

Volume 24, Issue 26
Virginia Register of Regulations
September 1, 2008
1
Volume 24, Issue 26
Virginia Register of Regulations
September 1, 2008
4
Volume 24, Issue 26
Virginia Register of Regulations
September 1, 2008
3

