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THE VIRGINIA REGISTER INFORMATION PAGE

THE VIRGINIA REGISTER OF REGULATIONS is an official state
publication issued every other week throughout the year. Indexes are
published quarterly, and are cumulative for the year. The Virginia
Register has several functions. The new and amended sections of
regulations, both as proposed and as finally adopted, are required by law
to be published in the Virginia Register. In addition, the Virginia
Register is a source of other information about state government,
including petitions for rulemaking, emergency regulations, executive
orders issued by the Governor, and notices of public hearings on
regulations.

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS
An agency wishing to adopt, amend, or repeal regulations must first
publish in the Virginia Register a notice of intended regulatory action; a
basis, purpose, substance and issues statement; an economic impact
analysis prepared by the Department of Planning and Budget; the
agency’s response to the economic impact analysis; a summary; a notice
giving the public an opportunity to comment on the proposal; and the
text of the proposed regulation.

Following publication of the proposal in the Virginia Register, the
promulgating agency receives public comments for a minimum of 60
days. The Governor reviews the proposed regulation to determine if it is
necessary to protect the public health, safety and welfare, and if it is
clearly written and easily understandable. If the Governor chooses to
comment on the proposed regulation, his comments must be transmitted
to the agency and the Registrar no later than 15 days following the
completion of the 60-day public comment period. The Governor’s
comments, if any, will be published in the Virginia Register. Not less
than 15 days following the completion of the 60-day public comment
period, the agency may adopt the proposed regulation.

The Joint Commission on Administrative Rules (JCAR) or the
appropriate standing committee of each house of the General Assembly
may meet during the promulgation or final adoption process and file an
objection with the Registrar and the promulgating agency. The objection
will be published in the Virginia Register. Within 21 days after receipt
by the agency of a legislative objection, the agency shall file a response
with the Registrar, the objecting legislative body, and the Governor.
When final action is taken, the agency again publishes the text of the
regulation as adopted, highlighting all changes made to the proposed
regulation and explaining any substantial changes made since
publication of the proposal. A 30-day final adoption period begins upon
final publication in the Virginia Register.

The Governor may review the final regulation during this time and, if he
objects, forward his objection to the Registrar and the agency. In
addition to or in lieu of filing a formal objection, the Governor may
suspend the effective date of a portion or all of a regulation until the end
of the next regular General Assembly session by issuing a directive
signed by a majority of the members of the appropriate legislative body
and the Governor. The Governor’s objection or suspension of the
regulation, or both, will be published in the Virginia Register. If the
Governor finds that changes made to the proposed regulation have
substantial impact, he may require the agency to provide an additional
30-day public comment period on the changes. Notice of the additional
public comment period required by the Governor will be published in the
Virginia Register.

The agency shall suspend the regulatory process for 30 days when it
receives requests from 25 or more individuals to solicit additional public
comment, unless the agency determines that the changes have minor or
inconsequential impact.

A regulation becomes effective at the conclusion of the 30-day final
adoption period, or at any other later date specified by the promulgating
agency, unless (i) a legislative objection has been filed, in which event
the regulation, unless withdrawn, becomes effective on the date
specified, which shall be after the expiration of the 21-day objection
period; (ii) the Governor exercises his authority to require the agency to
provide for additional public comment, in which event the regulation,

unless withdrawn, becomes effective on the date specified, which shall
be after the expiration of the period for which the Governor has provided
for additional public comment; (iii) the Governor and the General
Assembly exercise their authority to suspend the effective date of a
regulation until the end of the next regular legislative session; or (iv) the
agency suspends the regulatory process, in which event the regulation,
unless withdrawn, becomes effective on the date specified, which shall
be after the expiration of the 30-day public comment period and no
earlier than 15 days from publication of the readopted action.
A regulatory action may be withdrawn by the promulgating agency at
any time before the regulation becomes final.
FAST-TRACK RULEMAKING PROCESS
Section 2.2-4012.1 of the Code of Virginia provides an exemption from
certain provisions of the Administrative Process Act for agency
regulations deemed by the Governor to be noncontroversial. To use this
process, Governor's concurrence is required and advance notice must be
provided to certain legislative committees. Fast-track regulations will
become effective on the date noted in the regulatory action if no
objections to using the process are filed in accordance with § 2.2-4012.1.
EMERGENCY REGULATIONS
Pursuant to §2.2-4011 of the Code of Virginia, an agency, upon
consultation with the Attorney General, and at the discretion of the
Governor, may adopt emergency regulations that are necessitated by an
emergency situation. An agency may also adopt an emergency
regulation when Virginia statutory law or the appropriation act or federal
law or federal regulation requires that a regulation be effective in 280
days or less from its enactment. The emergency regulation becomes
operative upon its adoption and filing with the Registrar of Regulations,
unless a later date is specified. Emergency regulations are limited to no
more than 12 months in duration; however, may be extended for six
months under certain circumstances as provided for in § 2.2-4011 D.
Emergency regulations are published as soon as possible in the Register.
During the time the emergency status is in effect, the agency may
proceed with the adoption of permanent regulations through the usual
procedures. To begin promulgating the replacement regulation, the
agency must (i) file the Notice of Intended Regulatory Action with the
Registrar within 60 days of the effective date of the emergency
regulation and (ii) file the proposed regulation with the Registrar within
180 days of the effective date of the emergency regulation. If the agency
chooses not to adopt the regulations, the emergency status ends when the
prescribed time limit expires.
STATEMENT
The foregoing constitutes a generalized statement of the procedures to be
followed. For specific statutory language, it is suggested that Article 2
(8 2.2-4006 et seq.) of Chapter 40 of Title 2.2 of the Code of Virginia be
examined carefully.

CITATION TO THE VIRGINIA REGISTER
The Virginia Register is cited by volume, issue, page number, and date.
28:2 VA.R. 47-141 September 26, 2011, refers to Volume 28, Issue 2,
pages 47 through 141 of the Virginia Register issued on
September 26, 2011.
The Virginia Register of Regulations is published pursuant to Article 6
(8 2.2-4031 et seq.) of Chapter 40 of Title 2.2 of the Code of Virginia.
Members of the Virginia Code Commission: John S. Edwards,
Chairman; Gregory D. Habeeb; James M. LeMunyon; Ryan T.
McDougle; Robert L. Calhoun; E.M. Miller, Jr.; Thomas M.
Moncure, Jr.; Wesley G. Russell, Jr.; Charles S. Sharp; Robert L.
Tavenner; Christopher R. Nolen; J. Jasen Eige or Jeffrey S.
Palmore.
Staff of the Virginia Register: Jane D. Chaffin, Registrar of Regulations;
June T. Chandler, Assistant Registrar; Rhonda Dyer, Publications
Assistant; Terri Edwards, Operations Staff Assistant;
Lilli Hausenfluck, Chief Editor; Karen Perrine, Staff Attorney.
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http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-4011

PUBLICATION SCHEDULE AND DEADLINES

This schedule is available on the Register's Internet home page (http://register.dls.virginia.gov).

Volume: Issue

28:25
28:26
29:1
29:2
29:3
29:4
29:5
29:6
29:7
29:8
29:9
29:10
29:11
29:12
29:13
29:14
29:150
29:16
29:17
29:18
29:19
29:20
29:21
29:22
29:23
29:24
29:25
29:26

August 2012 through August 2013

Material Submitted By Noon*

Will Be Published On

July 25, 2012
August 8, 2012
August 22, 2012
September 5, 2012
September 19, 2012
October 3, 2012
October 17, 2012
October 31, 2012
November 13, 2012 (Tuesday)
November 28, 2012
December 11, 2012 (Tuesday)
December 26, 2012
January 9, 2013
January 23, 2013
February 6, 2013
February 20, 2013
March 6, 2013
March 20, 2013
April 3, 2013

April 17, 2013

May 1, 2013

May 15, 2013

May 29, 2013

June 12, 2013

June 26, 2013

July 10, 2013

July 24,2013
August 7, 2013

*Filing deadlines are Wednesdays unless otherwise specified.

August 13, 2012
August 27, 2012
September 10, 2012
September 24, 2012
October 8, 2012
October 22, 2012
November 5, 2012
November 19, 2012
December 3, 2012
December 17, 2012
December 31, 2012
January 14, 2013
January 28, 2013
February 11, 2013
February 25, 2013
March 11, 2013
March 25, 2013
April 8, 2013

April 22, 2013
May 6, 2013

May 20, 2013

June 3, 2013

June 17, 2013

July 1, 2013

July 15, 2013

July 29, 2013
August 12, 2013
August 26, 2013
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PETITIONS FOR RULEMAKING

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF MEDICINE

Initial Agency Notice

Title of Requlation: 18VAC85-20. Regulations Governing
the Practice of Medicine, Osteopathic Medicine, Podiatry,
and Chiropractic.

Statutory Authority: 8 54.1-2400 of the Code of Virginia.

Name of Petitioner: Rupal D. Shah.

Nature of Petitioner's Request: To amend 18VAC85-20-140
which requires all parts of the USMLE examination to be
completed within 10 years, by allowing an exception in
certain circumstances.

Agency's Plan for Disposition of Request: In accordance with
Virginia law, the petition has been filed with the Register of
Regulations and will be published on August 13, 2012, and
posted on the Virginia Regulatory Townhall at
www.townhall.virginia.gov. Comment on the petition will be
received until September 7, 2012.

Following receipt of all comments on the petition to amend
regulations, the board will decide whether to make any
changes to the regulatory language in 18VAC85-20-140. This
matter will be on the board's agenda for its meeting on
October 25, 2012.

Public Comment Deadline: September 7, 2012.

Agency Contact: Elaine J. Yeatts, Agency Regulatory
Coordinator, = Department of  Health  Professions,
9960 Mayland Drive, Suite 300, Richmond, VA 23233,
telephone (804) 367-4688, FAX (804) 527-4434, or email
elaine.yeatts@dhp.virginia.gov.

VAR. Doc. No. R12-32; Filed July 19, 2012, 1:14 p.m.

BOARD OF NURSING

Agency Decision

Title of Regulation: 18VAC90-20. Regulations Governing
the Practice of Nursing.

Statutory Authority: 88 54.1-2400 and 54.1-3005 of the Code
of Virginia.

Name of Petitioner: Timothy Jankiewicz.

Nature of Petitioner's Request: To amend regulations for
nursing education programs to require coursework in organ
donation.

Agency Decision: Request denied.

Statement of Reason for Decision: At its meeting on July 17,
2012, the Board of Nursing deliberated on the matter and
decided to reject the request for an amendment. While all
members support education in organ donation, it was their
belief that there were more appropriate channels for such
education, such as through staff training in hospitals and other
health care entities in accordance with protocols for the
institution. Further, educators commented that the subject is
usually included in nursing education as part of training on
transplant and other topics.

Agency Contact: Elaine J. Yeatts, Agency Regulatory
Coordinator, Department of Health Professions, 9960
Mayland Drive, Suite 300, Richmond, VA 23233, telephone
(804) 367-4688, or email elaine.yeatts@dhp.virginia.gov.

VA.R. Doc. No. R12-22; Filed July 17, 2012, 2:21 p.m.

BOARD OF SOCIAL WORK

Agency Decision

Title of Requlation: 18VAC140-20. Regulations Governing
the Practice of Social Work.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Name of Petitioner: Sarah Carter.

Nature of Petitioner's Request: To amend regulations for
licensure by endorsement to allow social workers from other
jurisdictions to provide "verification of active practice in
another jurisdiction for 36 out of the past 60 months"; or
verification of active practice in another jurisdiction for
36 months at any time, plus verification that the applicant has
completed 30 contact hours of continuing education in the
12 months preceding the application for licensure.

Agency Decision: Request denied.

Statement of Reason for Decision: At its meeting on July 20,
2012, the board considered the petition and comments. Rather
than initiating a new regulatory action, which would
necessitate a lengthy process, the board decided to consider
the request during the comment period on the proposed
regulations that are currently under review in the Governor's
office. Since 18VAC140-20-45 on licensure by endorsement
has already been amended in the proposal, it would be
possible for the board to further amend that section during the
adoption of a final regulation.

Agency Contact: Elaine J. Yeatts, Agency Regulatory
Coordinator, = Department  of  Health  Professions,
9960 Mayland Drive, Suite 300, Richmond, VA 23233,
telephone (804) 367-4688, or email
elaine.yeatts@dhp.virginia.gov.

VAR. Doc. No. R12-21; Filed July 20, 2012, 1:58 p.m.
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NOTICES OF INTENDED REGULATORY ACTION

TITLE 9. ENVIRONMENT

STATE WATER CONTROL BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of
the Code of Virginia that the State Water Control Board
intends to consider amending 9VAC25-32, Virginia
Pollution Abatement (VPA) Permit Regulation. The
purpose of the proposed action is to amend the Virginia
Pollution Abatement (VPA) permit regulation in order to
facilitate consistency with the other regulations that govern
the pollutant management activities at Animal Feeding
Operations (AFOs). The VPA permit regulation governs the
pollutant management activities of animal wastes at AFOs.
The VPA permit regulation contains obsolete definitions that
are not consistent with the existing general permit for AFOs
as well as related federal definitions. The amendments and
reissuance of the VPA General Permit Regulation for Animal
Feeding Operations (AFOs) will be covered by a concurrent
notice of intended regulatory action.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.
Statutory Authority: 8 62.1-44.15 of the Code of Virginia.
Public Comment Deadline: September 12, 2012.

Agency  Contact: Betsy Bowles, Department of
Environmental Quality, 629 East Main Street, P.O. Box 1105,
Richmond, VA 23218, telephone (804) 698-4059, FAX (804)
698-4116, or email betsy.bowles@deq.virginia.gov.

VA.R. Doc. No. R12-3345; Filed July 23, 2012, 10:49 a.m.
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REGULATIONS

For information concerning the different types of regulations, see the Information Page.

Symbol Key
Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion. Brackets are used in final regulations to indicate changes from the
proposed regulation.

TITLE 2. AGRICULTURE

BOARD OF AGRICULTURE AND CONSUMER
SERVICES

REGISTRAR'S NOTICE: The Board of Agriculture and
Consumer Services is claiming an exemption from the
Administrative Process Act in accordance with § 3.2-703 of
the Code of Virginia, which exempts quarantine to prevent or
retard the spread of a pest into, within, or from the
Commonwealth.

Final Regulation

Title of Regulation: 2VAC5-318. Rules and Regulations for
Enforcement of the Virginia Pest Law - Thousand
Cankers Disease (amending 2VAC5-318-50).

Statutory Authority: § 3.2-703 of the Code of Virginia.
Effective Date: July 24, 2012.

Agency Contact: Erin Williams, Policy and Planning
Coordinator, Department of Agriculture and Consumer
Services, P.O. Box 1163, Richmond, VA 23218, telephone
(804) 786-1308, FAX (804) 371-7479, TTY (800) 828-1120,
or email erin.williams@vdacs.virginia.gov.

Summary:
The amendment adds the counties of Fairfax and Prince
William and the independent cities of Fairfax, Falls
Church, Manassas, and Manassas Park to the Thousand
Cankers Disease Quarantine. The amendments are
necessary due to the detection of Thousand Cankers
Disease in Fairfax and Prince William counties.

2VAC5-318-50. Regulated areas.

The following areas in Virginia are quarantined for
Thousand Cankers Disease:

1. The entire counties of:
Chesterfield
Fairfax
Goochland
Hanover
Henrico
Powhatan
Prince William
2. The entire cities of:
Colonial Heights
Fairfax
Falls Church

Manassas
Manassas Park

Richmond
VA.R. Doc. No. R12-3342; Filed July 24, 2012, 2:04 p.m.

Final Regulation

Title of Regulation: 2VAC5-335. Virginia Emerald Ash
Borer Quarantine for Enforcement of the Virginia Pest
Law (amending 2VAC5-335-10, 2VAC5-335-30 through
2VAC5-335-60; repealing 2VAC5-335-20, 2VAC5-335-70
through 2VAC5-335-100).

Statutory Authority: 8 3.2-703 of the Code of Virginia.
Effective Date: July 26, 2012.

Agency Contact: Erin Williams, Policy and Planning
Coordinator, Department of Agriculture and Consumer
Services, P.O. Box 1163, Richmond, VA 23218, telephone

(804) 371-1308, FAX (804) 371-7479, TTY (800) 828-1120,
or email erin.williams@vdacs.virginia.gov.

Summary:
The amendment extends the Emerald Ash Borer quarantine
to the entire Commonwealth of Virginia.

2VAC5-335-10. Declaration of quarantine.

A quarantine is hereby established to regulate the movement
of certain articles capable of transporting the highly
destructive pest of ash (Fraxinus spp.) known as the emerald
ash borer, Agrilus planipennis (Fairemaire) into-uninfested-or

. .
HI' mgula_te_d areas 9.'; lel Istate_ unless-such-aricles comply-with

2VAC5-335-20. ine: (Repealed.)
. . | beetl

2VAC5-335-30. Definitions.

The following words and terms shall have the following
meaning unless the context clearly indicates otherwise:
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Regulations

"Emerald ash borer" means the live insect known as the

emerald ash borer, Agrilus planipennis (Fairemaire), in any
life stage (egg, larva, pupa, adult).

"Inspector” means any employee of the Virginia Department
of Agriculture and Consumer Services, or other person
authorized by the commissioner to enforce the provisions of
the quarantine or regulation.

"Moved (move, movement)” means shipped, offered for
shipment, received for transportation, transported, carried, or
allowed to be moved, shipped, transported, or carried.

"Person” means any association, company, corporation,
firm, individual, joint stock company, partnership, society, or
other entity.

"Virginia Pest Law" means the statute set forth in Chapter 7
(8 3.2-700 et seq.) of Title 3.2 of the Code of Virginia.

2VAC5-335-40. Regulated articles.
The following articles are regulated under the provisions of

this quarantine—and-shat-net-be-moved-out-of any regulated
ithi irginia, - I h 4

1. The emerald ash borer in any life stage.

2. Firewood of all hardwood (nonconiferous) species.
3. Ash (Fraxinus spp.) nursery stock.

4. Green (nonheat treated) ash lumber.

5. Other living, dead, cut, or fallen material of the genus
Fraxinus, including logs, stumps, roots, branches, and
composted and uncomposted wood chips.

2VAC5-335-50. Regulated areas.
followi i \Jirginia:

The entire Commonwealth of Virginia is a requlated area.

2VAC5-335-60. Conditions governing the intrastate
movement of regulated articles.

A- Movement of a regulated article solely within the
regulated area is allowed without restriction.
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Regulations

6—With-a-tag-or-lanel-bearing-the-numberof-the permit operating—u des 2 semmpliance —agreement —may ssue—a
issued-for-the-regulated-article-attached-to-the-outside of eeltl_lleate for-the Hrastate-moverme tofa-regulated al_tlele ."
the—container—of-the regulated-article-or-attached-tothe & Hspectol _I_as determined E.I at tne_mgulated article s
mgula_ted article-liseli-i-the-regulatec-articleis-notin-a GHI SHVISE ellglbﬁle .Ig & eel tieate —n aeem_ela c€ I“'t
2VAC5-335-70. Issuance—and—cancelation—of certificates  Somphance—agreement—may—issue—a—limited—permit—for
&nd—hnm{ed—pemm%sr(Regealed) intrastate-movement-of-a-regulated-article-when-an-inspector

any—additional—conditions—deemed—necessary—under—the D\ AC5-335-80. Compliance-agreements-and-cancelation.
Virginia-Pest-law-to-prevent-the-spread-of-the-emerald-ash (Repealed.)

2—Theregulated—article—istobemoved—intrastate to—a  2VAC5-335-90. Assembly—and—inspection—ofregulated
specified—destination—under—conditions—that—specify—the  articles: (Repealed.)

- I : ! - ! . . . R
movement-with-notresult-in-the-spread-of theemerald-ash  dasires to move-a regulated-article-intrastate-accompanied-by

| i foctation.
4—Fhe-regulated-article-is-eligible for-interstate-movement 2\ AC5-335-100.  Attachment—and—dispesition—of
under-all-other-state-or-federal-domestic-plant-gquarantines eeﬁmeﬁe&mmmm (Repealed)
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Regulations

VA.R. Doc. No. R12-3346; Filed July 26, 2012, 1:34 p.m.

* L 4

TITLE 4. CONSERVATION AND NATURAL
RESOURCES

MARINE RESOURCES COMMISSION

Final Regulation

REGISTRAR'S NOTICE: The Marine Resources
Commission is claiming an exemption from the
Administrative Process Act in accordance with § 2.2-4006 A
11 of the Code of Virginia; however, the commission is
required to publish the full text of final regulations.

Title of Requlation: 4VAC20-252. Pertaining to the Taking
of Striped Bass (amending 4VAC20-252-90, 4VAC20-252-
100).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: August 1, 2012.

Agency Contact: Jane Warren, Agency Regulatory
Coordinator, Marine  Resources Commission, 2600
Washington Avenue, 3rd Floor, Newport News, VA 23607,
telephone (757) 247-2248, FAX (757) 247-2002, or email
betty.warren@mrc.virginia.gov.

Summary:

The amendments maintain an 18-inch minimum size limit,
a 28-inch maximum size limit, and a two-fish possession
limit for striped bass, except one fish of the two-fish
possession limit may be greater than 28 inches total
length. These measures apply to the Chesapeake Area
recreational striped bass fishery and the Virginia
tributaries of the Potomac River recreational striped bass
fishery from October 4 through December 31.

4VAC20-252-90. Bay fall striped bass recreational fishery.

A. The open season for the bay fall striped bass recreational
fishery shall be October 4 through December 31, inclusive.

B. The area open for this fishery shall be the Chesapeake
Bay and its tributaries.

C. The minimum size limit for this fishery shall be 18 inches
total length.

D. The maximum size limit for this fishery shall be 28
inches total length-exceptasprovided-in-subsection-F-ofthis
section; however, the maximum size limit shall only apply to
one fish of the possession limit.

E. The possession limit for this fishery shall be two fish per
person.

I .I e-possession ) |F||ts Ieleseubed 1R slulbseetlge .E of-this
greater:
4VAC20-252-100. Potomac River tributaries summer/fall
striped bass recreational fishery.

A. The open season for the Potomac River tributaries
summer/fall striped bass fishery shall correspond to the open
summer/fall season as established by the Potomac River
Fisheries Commission for the mainstem Potomac River.

B. The area open for this fishery shall be the Potomac River
tributaries.

C. The minimum size limit for this fishery shall be 18 inches
total length.

D. The maximum size limit for this fishery shall be 28

inches total length-except-as—provided-in-subsection-Fofthis

section; however, the maximum size limit shall only apply to
one fish of the possession limit.

E. The possession limit for this fishery shall be two fish per
person.

F-—Fhe-possession |F||ts Ieleseubesl ." slulbseetlge E-of this
greater.

VA.R. Doc. No. R12-3320; Filed July 26, 2012, 4:17 p.m.

* L 4

TITLE 9. ENVIRONMENT

STATE AIR POLLUTION CONTROL BOARD

Fast-Track Regulation
Titles of Regulations: 9VAC5-10. General Definitions (Rev.
J11) (amending 9VAC5-10-20).

9VACS5-20. General Provisions (Rev. J11) (repealing
9VAC5-20-202).

9VACS5-40. Existing Stationary Sources (Rev. J11)
(repealing 9VAC5-40-6000 through 9VAC5-40-6230).

Statutory Authority: §10.1-1308 of the Code of Virginia;
federal Clean Air Act (8§ 110, 111, 123, 129, 171, 172, and
182); 40 CFR Parts 51 and 60.

Public Hearing Information:
scheduled.

Public Comment Deadline: September 12, 2012.
Effective Date: September 27, 2012.

No public hearings are
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Agency Contact: Mary E. Major, Department of
Environmental Quality, 629 East Main Street, P.O. Box 1105,
Richmond, VA 23218, telephone (804) 698-4423, FAX (804)
698-4510, or email mary.major@deq.virginia.gov.

Basis: Section 10.1-1308 of the Virginia Air Pollution
Control Law (Chapter 13 (§ 10.1-1300 et seq.) of Title 10.1
of the Code of Virginia) authorizes the State Air Pollution
Control Board to promulgate regulations abating, controlling,
and prohibiting air pollution in order to protect public health
and welfare.

The original purpose of the regulation was to establish
emission standards that required the owners of HMIWIs to
limit emissions of organics, metals, and acid gases to a
specified level necessary to protect public health and welfare.
The regulation was promulgated in order for the
Commonwealth to meet the requirements of § 111(d) and 129
of the federal Clean Air Act.

Hospital/Medical/Infectious Waste Incinerators (HMIWI)
emissions are a "designated" pollutant under § 111(d) of the
Act. Designated pollutants are pollutants that are not 108(a)
"criteria” pollutants or 8 112(b)(1)(A) "hazardous" pollutants,
but for which standards of performance for new sources have
been established under § 111(b), new source performance
standards (NSPSs). When the EPA establishes an NSPS,
states are required to develop standards for existing facilities
based on EPA emission guidelines. In conjunction of
8111(d), 8129 and its associated standards were
promulgated because EPA determined that incinerator
emissions cause or contribute significantly to air pollution,
which may reasonably be expected to endanger public health
and welfare. The intended effect of the standards and
guidelines is to form a basis for state action to develop state
regulations controlling HMIWI emissions to the level
achievable by the best demonstrated system of continuous
emission reduction, considering costs, nonair quality health
and environmental impacts, and energy requirements. In order
for 8§ 111 and 129 to be effected, the specific guidelines are
promulgated in the Code of Federal Regulations (CFR) at
Subpart Ce of 40 CFR 63. State regulations must be at least
as stringent as the guidelines.

The final rule (Subpart Ec of 40 CFR Part 60) was published
by EPA in the Federal Register dated September 15, 1997 (62
FR 48348) and applies to existing HMIWIs built on or before
June 20, 1996.

Purpose: The Commonwealth of Virginia HMIWI plan and
related state rule were approved by EPA in the September 10,
2004, edition of the Federal Register (69 FR 54756) and
codified in 40 CFR Part 62, Subpart VV. Since that time, all
three designated incinerator facilities in the plan inventory
subject to the state rule have been dismantled. On October 6,
2009, EPA promulgated revised HMIWI emission guidelines
under 40 CFR Part 60, Subpart Ce, that triggered the need for
revised state plan submittals. As a result, on September 13,
2010, the Department of Environmental Quality (DEQ)

submitted a negative declaration regarding HMIWI sources
within the state and requested EPA's approval of a SIP
withdrawal request. In the December 17, 2010, edition of the
Federal Register (75 FR 78917), EPA published Approval
and Promulgation of State Air Quality Plans for Designated
Facilities and Pollutants, Commonwealth of Virginia; Control
of Emissions from Existing Hospital/Medical/Infectious
Waste Incinerator (HMIWI) Units, Negative Declaration and
Withdrawal of EPA Plan Approval. Subpart VV § 62.11625
was modified to reflect a negative declaration and became
effective February 15, 2011. Because there are no sources in
the state to control, and because there are no longer HMIWI
components in the federal rule for Virginia, there is no longer
a need for the corresponding Virginia regulation. The
definition of the term "metropolitan statistical area” in
9VAC5-10-20 and the listing of such areas in 9VAC5-20-202
should also be repealed as the term is only used in Article 44
and in no other regulation of the board.

Rationale for Using Fast-Track Process: Virginia requested a
finding of negative declaration for HMIWI on September 13,
2010, as all designated incinerator facilities in the plan
inventory subject to Article 44 had been dismantled. On
December 17, 2010, EPA approved the negative declaration
and modified the Code of Federal Regulations accordingly.
Subpart VV §62.11625 was modified to reflect a negative
declaration and became effective on February 15, 2011.
Because there are no sources subject to the regulation and no
HMIWI components in the federal rule for Virginia, there is
no longer a need for the corresponding Virginia regulation or
for the use of the term "metropolitan statistical area” in
9VAC5-10-20 and 9VAC5-20-202. There is no stakeholder
group that is likely to object to the repeal of the regulation.
The use of the fast-track rulemaking process is, therefore,
appropriate.

Substance: Article 44 is repealed in its entirety. 9VAC5-10
and 9VACS5-20 are revised to remove provisions concerning
metropolitan statistical areas, which are used only in Article
44,

Issues: The primary advantage to the public is the removal of
unusable regulatory requirements. There are no disadvantages
to the public. The primary advantage to the department is the
removal of regulations that are no longer necessary. There are
no disadvantages to the department.

Department of Planning and Budget's Economic Impact
Analysis:

Summary of the Proposed Amendments to Regulation. Since
the  initial  adoption  of  the  regulation  on
Hospital/Medical/Infectious Waste Incinerators (HMIWI)
(9VAC5-40-6000 et seq.), all three designated incinerator
facilities in the Commonwealth have been dismantled. In
2009, the U.S. Environmental Protection Agency (EPA)
promulgated revised HMIWI emission guidelines that
triggered the need for revised regulations and new state plan
submittals. With no facilities in operation in the
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Commonwealth, a negative declaration was submitted to EPA
and approved in 2010. Since there are no sources in the state
to control, and because there are no longer HMIWI
components in the federal rule for Virginia, there is no longer
a need for the corresponding Virginia regulation. Thus, the
State Air Pollution Control Board (Board) proposes to repeal
the Commonwealth's HMIWI regulations (9VAC5-40-6000
et seq.). The Board also proposes to repeal the definition of
the term "metropolitan statistical area”" in 9VAC5-10-20 and
the listing of such areas in 9VAC5-20-202 since the term is
only used in the HMIWI regulation and no other regulation of
the board.

Result of Analysis. The benefits likely exceed the costs for all
proposed changes.

Estimated Economic Impact. Since there are no sources in the
state to control, and because there are no longer HMIWI
components in the federal rule for Virginia, the proposed
repeal of this regulation will not affect any individual,
business or other entity beyond potentially reducing
confusion amongst the public.

Businesses and Entities Affected. Since the facilities that
were subject to this regulation have been dismantled, there
are no stakeholders that will be affected by the repeal of this
regulation.

Localities Particularly Affected. The proposed repeal of this
regulation does not have a disproportionate effect on any
particular localities.

Projected Impact on Employment. The proposed repeal of this
regulation will not affect employment.

Effects on the Use and Value of Private Property. The
proposed repeal of this regulation will not affect the use and
value of private property.

Small Businesses: Costs and Other Effects. The proposed
repeal of this regulation will not affect small businesses.

Small Businesses: Alternative Method that Minimizes
Adverse Impact. The proposed repeal of this regulation will
not affect small businesses.

Real Estate Development Costs. The proposed repeal of this
regulation will not affect real estate development costs.

Legal Mandate. The Department of Planning and Budget
(DPB) has analyzed the economic impact of this proposed
regulation in accordance with §2.2-4007.04 of the
Administrative Process Act and Executive Order Number 14
(10). Section 2.2-4007.04 requires that such economic impact
analyses include, but need not be limited to, the projected
number of businesses or other entities to whom the regulation
would apply, the identity of any localities and types of
businesses or other entities particularly affected, the projected
number of persons and employment positions to be affected,
the projected costs to affected businesses or entities to
implement or comply with the regulation, and the impact on
the use and value of private property. Further, if the proposed
regulation has adverse effect on small businesses, § 2.2-

4007.04 requires that such economic impact analyses include
(i) an identification and estimate of the number of small
businesses subject to the regulation; (ii) the projected
reporting, recordkeeping, and other administrative costs
required for small businesses to comply with the regulation,
including the type of professional skills necessary for
preparing required reports and other documents; (iii) a
statement of the probable effect of the regulation on affected
small businesses; and (iv) a description of any less intrusive
or less costly alternative methods of achieving the purpose of
the regulation. The analysis presented above represents DPB's
best estimate of these economic impacts.

Agency's Response to Economic Impact Analysis: The State
Air Pollution Control Board of has reviewed the economic
impact analysis prepared by the Department of Planning and
Budget and has no comment.

Summary:

Since  the initial adoption of Article 44,
Hospital/Medical/Infectious Waste Incinerators (HMIWI)
(9VAC5-40-6000 et seq.), all three designated incinerator
facilities have been dismantled. In 2009, the
Environmental Protection Agency (EPA) promulgated
revised HMIWI emission guidelines that triggered the need
for revised regulations and new state plan submittals. With
no facilities in operation in the Commonwealth, a negative
declaration was submitted to EPA and approved in 2010.
Because there are no sources in the state to control, and
because there are no longer HMIWI components in the
federal rule for Virginia, there is no longer a need for the
corresponding Virginia regulation. The definition of the
term metropolitan statistical area in 9VAC5-10-20 and the
listing of such areas in 9VAC5-20-202 are also repealed as
the term is only used in Article 44 and no other regulation
of the board.

9VAC5-10-20. Terms defined.

"Actual emissions rate" means the actual rate of emissions
of a pollutant from an emissions unit. In general actual
emissions shall equal the average rate, in tons per year, at
which the unit actually emitted the pollutant during the most
recent two-year period or some other two-year period which
is representative of normal source operation. If the board
determines that no two-year period is representative of
normal source operation, the board shall allow the use of an
alternative period of time upon a determination by the board
that it is more representative of normal source operation.
Actual emissions shall be calculated using the unit's actual
operating hours, production rates, and types of materials
processed, stored, or combusted during the selected time
period.

"Administrator" means the administrator of the U.S.
Environmental Protection Agency (EPA) or his authorized
representative.

"Affected facility" means, with reference to a stationary
source, any part, equipment, facility, installation, apparatus,
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process or operation to which an emission standard is
applicable or any other facility so designated. The term
"affected facility" includes any affected source as defined in
40 CFR 63.2.

"Air pollution" means the presence in the outdoor
atmosphere of one or more substances which are or may be
harmful or injurious to human health, welfare or safety; to
animal or plant life; or to property; or which unreasonably
interfere with the enjoyment by the people of life or property.

"Air quality" means the specific measurement in the ambient
air of a particular air pollutant at any given time.

"Air quality control region" means any area designated as
such in 9VAC5-20-200.

"Alternative method" means any method of sampling and
analyzing for an air pollutant which is not a reference or
equivalent method, but which has been demonstrated to the
satisfaction of the board, in specific cases, to produce results
adequate for its determination of compliance.

"Ambient air" means that portion of the atmosphere,
external to buildings, to which the general public has access.

"Ambient air quality standard” means any primary or
secondary standard designated as such in 9VAC5-30
(Ambient Air Quality Standards).

"Board" means the State Air Pollution Control Board or its
designated representative.

"Class | area” means any prevention of significant
deterioration area (i) in which virtually any deterioration of
existing air quality is considered significant and (ii)
designated as such in 9VAC5-20-205.

"Class Il area” means any prevention of significant
deterioration area (i) in which any deterioration of existing air
quality beyond that normally accompanying well-controlled
growth is considered significant and (ii) designated as such in
9VAC5-20-205.

"Class Il area” means any prevention of significant
deterioration area (i) in which deterioration of existing air
quality to the levels of the ambient air quality standards is
permitted and (ii) designated as such in 9VAC5-20-205.

"Continuous monitoring system" means the total equipment
used to sample and condition (if applicable), to analyze, and
to provide a permanent continuous record of emissions or
process parameters.

"Control program" means a plan formulated by the owner of
a stationary source to establish pollution abatement goals,
including a compliance schedule to achieve such goals. The
plan may be submitted voluntarily, or upon request or by
order of the board, to ensure compliance by the owner with
standards, policies and regulations adopted by the board. The
plan shall include system and equipment information and
operating performance projections as required by the board
for evaluating the probability of achievement. A control
program shall contain the following increments of progress:

1. The date by which contracts for emission control system
or process modifications are to be awarded, or the date by
which orders are to be issued for the purchase of
component parts to accomplish emission control or process
modification.

2. The date by which the on-site construction or installation
of emission control equipment or process change is to be
initiated.

3. The date by which the on-site construction or installation
of emission control equipment or process modification is to
be completed.

4. The date by which final compliance is to be achieved.

"Criteria pollutant” means any pollutant for which an
ambient air quality standard is established under 9VAC5-30
(Ambient Air Quality Standards).

"Day" means a 24-hour period beginning at midnight.

"Delayed compliance order” means any order of the board
issued after an appropriate hearing to an owner which
postpones the date by which a stationary source is required to
comply with any requirement contained in the applicable
implementation plan.

"Department” means any employee or other representative
of the Virginia Department of Environmental Quality, as
designated by the director.

"Director” or "executive director" means the director of the
Virginia Department of Environmental Quality or a
designated representative.

"Dispersion technique"

1. Means any technique which attempts to affect the
concentration of a pollutant in the ambient air by:

a. Using that portion of a stack which exceeds good
engineering practice stack height;

b. Varying the rate of emission of a pollutant according
to atmospheric conditions or ambient concentrations of
that pollutant; or

c. Increasing final exhaust gas plume rise by
manipulating source process parameters, exhaust gas
parameters, stack parameters, or combining exhaust
gases from several existing stacks into one stack; or other
selective handling of exhaust gas streams so as to
increase the exhaust gas plume rise.

2. The preceding sentence does not include:

a. The reheating of a gas stream, following use of a
pollution control system, for the purpose of returning the
gas to the temperature at which it was originally
discharged from the facility generating the gas stream;

b. The merging of exhaust gas streams where:

(1) The owner demonstrates that the facility was
originally designed and constructed with such merged
gas streams;
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(2) After July 8, 1985, such merging is part of a change
in operation at the facility that includes the installation of
pollution controls and is accompanied by a net reduction
in the allowable emissions of a pollutant. This exclusion
from the definition of "dispersion techniques" shall apply
only to the emissions limitation for the pollutant affected
by such change in operation; or

(3) Before July 8, 1985, such merging was part of a
change in operation at the facility that included the
installation of emissions control equipment or was
carried out for sound economic or engineering reasons.
Where there was an increase in the emissions limitation
or, in the event that no emissions limitation was in
existence prior to the merging, an increase in the quantity
of pollutants actually emitted prior to the merging, the
board shall presume that merging was significantly
motivated by an intent to gain emissions credit for
greater dispersion. Absent a demonstration by the owner
that merging was not significantly motivated by such
intent, the board shall deny credit for the effects of such
merging in calculating the allowable emissions for the
source;

c. Smoke management in agricultural or silvicultural
prescribed burning programs;

d. Episodic restrictions on residential woodburning and
open burning; or

e. Techniques under subdivision 1 ¢ of this definition
which increase final exhaust gas plume rise where the
resulting allowable emissions of sulfur dioxide from the
facility do not exceed 5,000 tons per year.

"Emergency” means a situation that immediately and
unreasonably affects, or has the potential to immediately and
unreasonably affect, public health, safety or welfare; the
health of animal or plant life; or property, whether used for
recreational, commercial, industrial, agricultural or other
reasonable use.

"Emissions limitation" means any requirement established
by the board which limits the quantity, rate, or concentration
of continuous emissions of air pollutants, including any
requirements which limit the level of opacity, prescribe
equipment, set fuel specifications, or prescribe operation or
maintenance procedures to assure continuous emission
reduction.

"Emission standard" means any provision of 9VAC5-40
(Existing Stationary Sources), 9VAC5-50 (New and Modified
Stationary Sources), or 9VAC5-60 (Hazardous Air Pollutant
Sources) that prescribes an emissions limitation, or other
requirements that control air pollution emissions.

"Emissions unit* means any part of a stationary source
which emits or would have the potential to emit any air
pollutant.

"Equivalent method" means any method of sampling and
analyzing for an air pollutant which has been demonstrated to

the satisfaction of the board to have a consistent and
quantitative relationship to the reference method under
specified conditions.

"EPA" means the U.S. Environmental Protection Agency or
an authorized representative.

"Excess emissions” means emissions of air pollutant in
excess of an emission standard.

"Excessive concentration" is defined for the purpose of
determining good engineering practice (GEP) stack height
under subdivision 3 of the GEP definition and means:

1. For sources seeking credit for stack height exceeding
that established under subdivision 2 of the GEP definition,
a maximum ground-level concentration due to emissions
from a stack due in whole or part to downwash, wakes, and
eddy effects produced by nearby structures or nearby
terrain features which individually is at least 40% in excess
of the maximum concentration experienced in the absence
of such downwash, wakes, or eddy effects and which
contributes to a total concentration due to emissions from
all sources that is greater than an ambient air quality
standard. For sources subject to the provisions of Article 8
(9VAC5-80-1605 et seq.) of Part Il of 9VAC5-80 (Permits
for Stationary Sources), an excessive concentration
alternatively means a  maximum  ground-level
concentration due to emissions from a stack due in whole
or part to downwash, wakes, or eddy effects produced by
nearby structures or nearby terrain features which
individually is at least 40% in excess of the maximum
concentration experienced in the absence of the maximum
concentration experienced in the absence of such
downwash, wakes, or eddy effects and greater than a
prevention of significant deterioration increment. The
allowable emission rate to be used in making
demonstrations under this provision shall be prescribed by
the new source performance standard that is applicable to
the source category unless the owner demonstrates that this
emission rate is infeasible. Where such demonstrations are
approved by the board, an alternative emission rate shall be
established in consultation with the owner;

2. For sources seeking credit after October 11, 1983, for
increases in existing stack heights up to the heights
established under subdivision 2 of the GEP definition,
either (i) a maximum ground-level concentration due in
whole or part to downwash, wakes or eddy effects as
provided in subdivision 1 of this definition, except that the
emission rate specified by any applicable implementation
plan (or, in the absence of such a limit, the actual emission
rate) shall be used, or (ii) the actual presence of a local
nuisance caused by the existing stack, as determined by the
board; and

3. For sources seeking credit after January 12, 1979, for a
stack height determined under subdivision 2 of the GEP
definition where the board requires the use of a field study
or fluid model to verify GEP stack height, for sources
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seeking stack height credit after November 9, 1984, based
on the aerodynamic influence of cooling towers, and for
sources seeking stack height credit after December 31,
1970, based on the aerodynamic influence of structures not
adequately represented by the equations in subdivision 2 of
the GEP definition, a maximum ground-level concentration
due in whole or part to downwash, wakes or eddy effects
that is at least 40% in excess of the maximum
concentration experienced in the absence of such
downwash, wakes, or eddy effects.

"Existing source" means any stationary source other than a
new source or modified source.

"Facility" means something that is built, installed or
established to serve a particular purpose; includes, but is not
limited to, buildings, installations, public works, businesses,
commercial and industrial plants, shops and stores, heating
and power plants, apparatus, processes, operations, structures,
and equipment of all types.

"Federal Clean Air Act" means Chapter 85 (8 7401 et seq.)
of Title 42 of the United States Code.

"Federally enforceable™ means all limitations and conditions
which are enforceable by the administrator and citizens under
the federal Clean Air Act or that are enforceable under other
statutes administered by the administrator. Federally
enforceable limitations and conditions include, but are not
limited to, the following:

1. Emission standards, alternative emission standards,
alternative emissions limitations, and equivalent emissions
limitations established pursuant to § 112 of the federal
Clean Air Act as amended in 1990.

2. New source performance standards established pursuant
to §111 of the federal Clean Air Act, and emission
standards established pursuant to § 112 of the federal
Clean Air Act before it was amended in 1990.

3. All terms and conditions in a federal operating permit,
including any provisions that limit a source's potential to
emit, unless expressly designated as not federally
enforceable.

4. Limitations and conditions that are part of an
implementation plan.

5. Limitations and conditions that are part of a section
111(d) or section 111(d)/129 plan.

6. Limitations and conditions that are part of a federal
construction permit issued under 40 CFR 52.21 or any
construction permit issued under regulations approved by
EPA in accordance with 40 CFR Part 51.

7. Limitations and conditions that are part of an operating
permit issued pursuant to a program approved by EPA into
an implementation plan as meeting EPA'Ss minimum
criteria for federal enforceability, including adequate
notice and opportunity for EPA and public comment prior
to issuance of the final permit and practicable
enforceability.

8. Limitations and conditions in a Virginia regulation or
program that has been approved by EPA under subpart E
of 40 CFR Part 63 for the purposes of implementing and
enforcing § 112 of the federal Clean Air Act.

9. Individual consent agreements issued pursuant to the
legal authority of EPA.

"Good engineering practice" or "GEP," with reference to the
height of the stack, means the greater of:

1. 65 meters, measured from the ground-level elevation at
the base of the stack;

2. a. For stacks in existence on January 12, 1979, and for
which the owner had obtained all applicable permits or
approvals required under 9VAC5-80 (Permits for
Stationary Sources),

Hg = 2.5H,

provided the owner produces evidence that this equation
was actually relied on in establishing an emissions
limitation;

b. For all other stacks,

Hg=H+ 1.5L,

where:

Hg = good engineering practice stack height, measured
from the ground-level elevation at the base of the stack,

H = height of nearby structure(s) measured from the
ground-level elevation at the base of the stack,

L = lesser dimension, height or projected width, of
nearby structure(s) provided that the board may require
the use of a field study or fluid model to verify GEP
stack height for the source; or

3. The height demonstrated by a fluid model or a field
study approved by the board, which ensures that the
emissions from a stack do not result in excessive
concentrations of any air pollutant as a result of
atmospheric downwash, wakes, or eddy effects created by
the source itself, nearby structures or nearby terrain
features.

"Hazardous air pollutant” means an air pollutant to which no
ambient air quality standard is applicable and which in the
judgment of the administrator causes, or contributes to, air
pollution which may reasonably be anticipated to result in an
increase in mortality or an increase in serious irreversible, or
incapacitating reversible, illness.

"Implementation plan" means the portion or portions of the
state implementation plan, or the most recent revision thereof,
which has been approved under § 110 of the federal Clean Air
Act, or promulgated under § 110(c) of the federal Clean Air
Act, or promulgated or approved pursuant to regulations
promulgated under § 301(d) of the federal Clean Air Act and
which implements the relevant requirements of the federal
Clean Air Act.
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"Initial emission test" means the test required by any
regulation, permit issued pursuant to 9VAC5-80 (Permits for
Stationary Sources), control program, compliance schedule or
other enforceable mechanism for determining compliance
with new or more stringent emission standards or permit
limitations or other emissions limitations requiring the
installation or modification of air pollution control equipment
or implementation of a control method. Initial emission tests
shall be conducted in accordance with 9V AC5-40-30.

"Initial performance test" means the test required by (i) 40
CFR Part 60 for determining compliance with standards of
performance, or (ii) a permit issued pursuant to 9VAC5-80
(Permits for Stationary Sources) for determining initial
compliance with permit limitations. Initial performance tests
shall be conducted in accordance with 9VAC5-50-30 and
9VAC5-60-30.

"Isokinetic sampling” means sampling in which the linear
velocity of the gas entering the sampling nozzle is equal to
that of the undisturbed gas stream at the sample point.

"Locality” means a city, town, county or other public body
created by or pursuant to state law.

"Maintenance area" means any geographic region of the
United States previously designated as a nonattainment area
and subsequently redesignated to attainment subject to the
requirement to develop a maintenance plan and designated as
such in 9VAC5-20-203.

"Malfunction” means any sudden failure of air pollution
control equipment, of process equipment, or of a process to
operate in a normal or usual manner, which failure is not due
to intentional misconduct or negligent conduct on the part of
the owner or other person. Failures that are caused in part by
poor maintenance or careless operation are not malfunctions.

such-in-9VAC5-20-202.
"Monitoring device"” means the total equipment used to
measure and record (if applicable) process parameters.

"Nearby" as used in the definition of good engineering
practice (GEP) is defined for a specific structure or terrain
feature and:

1. For purposes of applying the formulae provided in
subdivision 2 of the GEP definition means that distance up
to five times the lesser of the height or the width dimension
of a structure, but not greater than 0.8 km (1/2 mile); and

2. For conducting demonstrations under subdivision 3 of
the GEP definition means not greater than 0.8 km (1/2
mile), except that the portion of a terrain feature may be
considered to be nearby which falls within a distance of up
to 10 times the maximum height (Ht) of the feature, not to
exceed two miles if such feature achieves a height (Ht) 0.8
km from the stack that is at least 40% of the GEP stack
height determined by the formulae provided in subdivision
2 b of the GEP definition or 26 meters, whichever is
greater, as measured from the ground-level elevation at the

base of the stack. The height of the structure or terrain
feature is measured from the ground-level elevation at the
base of the stack.

"Nitrogen oxides" means all oxides of nitrogen except
nitrous oxide, as measured by test methods set forth in 40
CFR Part 60.

"Nonattainment area" means any area which is shown by air
quality monitoring data or, where such data are not available,
which is calculated by air quality modeling (or other methods
determined by the board to be reliable) to exceed the levels
allowed by the ambient air quality standard for a given
pollutant including, but not limited to, areas designated as
such in 9VAC5-20-204.

"One hour" means any period of 60 consecutive minutes.

"One-hour period" means any period of 60 consecutive
minutes commencing on the hour.

"Organic compound” means any chemical compound of
carbon excluding carbon monoxide, carbon dioxide, carbonic
disulfide, carbonic acid, metallic carbides, metallic carbonates
and ammonium carbonate.

"Owner" means any person, including bodies politic and
corporate, associations, partnerships, personal representatives,
trustees and committees, as well as individuals, who owns,
leases, operates, controls or supervises a source.

"Particulate matter" means any airborne finely divided solid
or liquid material with an aerodynamic diameter smaller than
100 micrometers.

"Particulate matter emissions"” means all finely divided solid
or liquid material, other than uncombined water, emitted to
the ambient air as measured by the applicable reference
method, or an equivalent or alternative method.

"PMy" means particulate matter with an aerodynamic
diameter less than or equal to a nominal 10 micrometers as
measured by the applicable reference method or an equivalent
method.

"PM, emissions” means finely divided solid or liquid
material, with an aerodynamic diameter less than or equal to a
nominal 10 micrometers emitted to the ambient air as
measured by the applicable reference method, or an
equivalent or alternative method.

"Performance test" means a test for determining emissions
from new or modified sources.

"Person” means an individual, corporation, partnership,
association, a governmental body, a municipal corporation, or
any other legal entity.

"Pollutant” means any substance the presence of which in
the outdoor atmosphere is or may be harmful or injurious to
human health, welfare or safety, to animal or plant life, or to
property, or which unreasonably interferes with the
enjoyment by the people of life or property.

"Potential to emit" means the maximum capacity of a
stationary source to emit a pollutant under its physical and
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operational design. Any physical or operational limitation on
the capacity of the source to emit a pollutant, including air
pollution control equipment, and restrictions on hours of
operation or on the type or amount of material combusted,
stored, or processed, shall be treated as part of its design only
if the limitation or its effect on emissions is state and
federally enforceable.

"Prevention of significant deterioration area" means any area
not designated as a nonattainment area in 9VAC5-20-204 for
a particular pollutant and designated as such in 9VAC5-20-
205.

"Proportional sampling” means sampling at a rate that
produces a constant ratio of sampling rate to stack gas flow
rate.

"Public hearing" means, unless indicated otherwise, an
informal proceeding, similar to that provided for in 8§ 2.2-
4007.02 of the Administrative Process Act, held to afford
persons an opportunity to submit views and data relative to a
matter on which a decision of the board is pending.

"Reference method" means any method of sampling and
analyzing for an air pollutant as described in the following
EPA regulations:

1. For ambient air quality standards in 9VAC5-30
(Ambient Air Quality Standards): The applicable appendix
of 40 CFR Part 50 or any method that has been designated
as a reference method in accordance with 40 CFR Part 53,
except that it does not include a method for which a
reference designation has been canceled in accordance
with 40 CFR 53.11 or 40 CFR 53.16.

2. For emission standards in 9VAC5-40 (Existing
Stationary Sources) and 9VAC5-50 (New and Modified
Stationary Sources): Appendix M of 40 CFR Part 51 or
Appendix A of 40 CFR Part 60.

3. For emission standards in 9VAC5-60 (Hazardous Air
Pollutant Sources): Appendix B of 40 CFR Part 61 or
Appendix A of 40 CFR Part 63.

"Regional director" means the regional director of an
administrative region of the Department of Environmental
Quality or a designated representative.

"Regulation of the board" means any regulation adopted by
the State Air Pollution Control Board under any provision of
the Code of Virginia.

"Regulations for the Control and Abatement of Air
Pollution" means 9VAC5-10 (General Definitions) through
9VAC5-80 (Permits for Stationary Sources).

"Reid vapor pressure” means the absolute vapor pressure of
volatile crude oil and volatile nonviscous petroleum liquids
except liquefied petroleum gases as determined by American
Society for Testing and Materials publication, "Standard Test
Method for Vapor Pressure of Petroleum Products (Reid
Method)" (see 9VAC5-20-21).

"Run" means the net period of time during which an
emission sample is collected. Unless otherwise specified, a
run may be either intermittent or continuous within the limits
of good engineering practice.

"Section 111(d) plan" means the portion or portions of the
plan, or the most recent revision thereof, which has been
approved under 40 CFR 60.27(b) in accordance with
§ 111(d)(1) of the federal Clean Air Act, or promulgated
under 40 CFR 60.27(d) in accordance with § 111 (d)(2) of the
federal Clean Air Act, and which implements the relevant
requirements of the federal Clean Air Act.

"Section 111(d)/129 plan" means the portion or portions of
the plan, or the most recent revision thereof, which has been
approved under 40 CFR 60.27(b) in accordance with
88 111(d)(1) and 129(b)(2) of the federal Clean Air Act, or
promulgated under 40 CFR 60.27(d) in accordance with
88 111(d)(2) and 129(b)(3) of the federal Clean Air Act, and
which implements the relevant requirements of the federal
Clean Air Act.

"Shutdown™ means the cessation of operation of an affected
facility for any purpose.

"Source" means any one or combination of the following:
buildings, structures, facilities, installations, articles,
machines, equipment, landcraft, watercraft, aircraft or other
contrivances which contribute, or may contribute, either
directly or indirectly to air pollution. Any activity by any
person that contributes, or may contribute, either directly or
indirectly to air pollution, including, but not limited to, open
burning, generation of fugitive dust or emissions, and
cleaning with abrasives or chemicals.

"Stack" means any point in a source designed to emit solids,
liquids or gases into the air, including a pipe or duct, but not
including flares.

"Stack in existence" means that the owner had:

1. Begun, or caused to begin, a continuous program of
physical on site construction of the stack; or

2. Entered into binding agreements or contractual
obligations, which could not be canceled or modified
without substantial loss to the owner, to undertake a
program of construction of the stack to be completed in a
reasonable time.

"Standard conditions" means a temperature of 20°C (68°F)
and a pressure of 760 mm of Hg (29.92 inches of Hg).

"Standard of performance" means any provision of 9VAC5-
50 (New and Modified Stationary Sources) which prescribes
an emissions limitation or other requirements that control air
pollution emissions.

"Startup" means the setting in operation of an affected
facility for any purpose.

"State enforceable™ means all limitations and conditions

which are enforceable by the board or department, including,
but not limited to, those requirements developed pursuant to
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9VAC5-20-110; requirements within any applicable
regulation, order, consent agreement or variance; and any
permit requirements established pursuant to 9VAC5-80
(Permits for Stationary Sources).

"State Implementation Plan" means the plan, including the
most recent revision thereof, which has been approved or
promulgated by the administrator, U.S. Environmental
Protection Agency, under § 110 of the federal Clean Air Act,
and which implements the requirements of § 110.

""Stationary source" means any building, structure, facility or
installation which emits or may emit any air pollutant. A
stationary source shall include all of the pollutant-emitting
activities which belong to the same industrial grouping, are
located on one or more contiguous or adjacent properties, and
are under the control of the same person (or persons under
common control) except the activities of any vessel.
Pollutant-emitting activities shall be considered as part of the
same industrial grouping if they belong to the same "Major
Group" (i.e., which have the same two-digit code) as
described in the Standard Industrial Classification Manual
(see 9VACH-20-21).

"These regulations” means 9VAC5-10 (General Definitions)
through 9VAC5-80 (Permits for Stationary Sources).

"Total suspended particulate (TSP)" means particulate
matter as measured by the reference method described in
Appendix B of 40 CFR Part 50.

"True vapor pressure™ means the equilibrium partial pressure
exerted by a petroleum liquid as determined in accordance
with methods described in American Petroleum Institute
(API) publication, "Evaporative Loss from External Floating-
Roof Tanks" (see 9VAC5-20-21). The API procedure may
not be applicable to some high viscosity or high pour crudes.
Available estimates of true vapor pressure may be used in
special cases such as these.

"Urban area" means any area consisting of a core city with a
population of 50,000 or more plus any surrounding localities
with a population density of 80 persons per square mile and
designated as such in 9VAC5-20-201.

"Vapor pressure," except where specific test methods are
specified, means true vapor pressure, whether measured
directly, or determined from Reid vapor pressure by use of
the applicable nomograph in American Petroleum Institute
publication, "Evaporative Loss from Floating-Roof Tanks"
(see 9VAC5H-20-21).

"Virginia Air Pollution Control Law" means Chapter 13
(8 10.1-1300 et seq.) of Title 10.1 of the Code of Virginia.

"Volatile organic compound” means any compound of
carbon, excluding carbon monoxide, carbon dioxide, carbonic
acid, metallic carbides or carbonates, and ammonium
carbonate, which participates in atmospheric photochemical
reactions.

1. This includes any such organic compounds which have
been determined to have negligible photochemical
reactivity other than the following:

a. Methane;

b. Ethane;

c. Methylene chloride (dichloromethane);

d. 1,1,1-trichloroethane (methyl chloroform);

e. 1,1,2-trichloro-1,2,2-trifluoroethane (CFC-113);
f. Trichlorofluoromethane (CFC-11);

g. Dichlorodifluoromethane (CFC-12);

h. Chlorodifluoromethane (H CFC-22);

i. Trifluoromethane (H FC-23);

j. 1,2-dichloro 1,1,2,2,-tetrafluoroethane (CFC-114);
k. Chloropentafluoroethane (CFC-115);

I. 1,1,1-trifluoro 2,2-dichloroethane (HCFC-123);
m. 1,1,1,2-tetrafluoroethane (HFC-134a);

n. 1,1-dichloro 1-fluoroethane (HCFC-141b);

0. 1-chloro 1,1-difluoroethane (HCFC-142b);

p. 2-chloro-1,1,1,2-tetrafluoroethane (HCFC-124);
g. Pentafluoroethane (HFC-125);

r. 1,1,2,2-tetrafluoroethane (HFC-134);

s. 1,1,1-trifluoroethane (HFC-143a);

t. 1,1-difluoroethane (HFC-152a);

u. Parachlorobenzotrifluoride (PCBTF);

v. Cyclic, branched, or linear completely methylated
siloxanes;

w. Acetone;

X. Perchloroethylene (tetrachloroethylene);

y. 3,3-dichloro-1,1,1,2,2-pentafluoropropane (HCFC-
225ca);

z. 1,3-dichloro-1,1,2,2,3-pentafluoropropane (HCFC-
225¢ch);

aa. 1,1,1,2,3,4,4,55,5-decafluoropentane (HFC 43-
10mee);

bb. Difluoromethane (HFC-32);

cc. Ethylfluoride (HFC-161);

dd. 1,1,1,3,3,3-hexafluoropropane (HFC-236fa);
ee. 1,1,2,2,3-pentafluoropropane (HFC-245ca);
ff. 1,1,2,3,3-pentafluoropropane (HFC-245¢ea);
gg. 1,1,1,2,3-pentafluoropropane (HFC-245¢eb);
hh. 1,1,1,3,3-pentafluoropropane (HFC-245fa);
ii. 1,1,1,2,3,3-hexafluoropropane (HFC-236e3);
ji- 1,1,1,3,3-pentafluorobutane (HFC-365mfc);
kk. Chlorofluoromethane (HCFC-31);

. 1 chloro-1-fluoroethane (HCFC-151a);
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mm. 1,2-dichloro-1,1,2-trifluoroethane (HCFC-123a);

nn. 1,1,1,2,2,3,3,4,4-nonafluoro-4-methoxy-butane
(C4F9OCHj5 or HFE-7100);

00. 2-(difluoromethoxymethyl)-1,1,1,2,3,3,3-hepta-
fluoropropane ((CF3),CFCF, OCHy);

pp. 1-ethoxy-1,1,2,2,3,3,4,4,4-nonafluorobutane (C4F
OC,Hs or HFE-7200);

qg. 2-(ethoxydifluoromethyl)-1,1,1,2,3,3,3-hepta-
fluoropropane ((CF3),CFCF,0C,Hs);

rr. Methyl acetate; ss. 1,1,1,2,2,3,3-heptafluoro-3-
methoxy-propane (n-CsF,OCH3) (HFE-7000);

tt. 3-ethoxy-1,1,1,2,3,4,4,5,5,6,6,6-dodecafluoro-2-
(trifluoromethyl) hexane (HFE-7500);

uu. 1,1,1,2,3,3,3-heptafluoropropane (HFC 227ea);
vv. methyl formate (HCOOCHo,);

ww. (1) 1,1,1,22,3,4,5,5,5-decafluoro-3-methoxy-4-
trifluoromethyl-pentane (HFE-7300);

XX. propylene carbonate;
yy. dimethyl carbonate; and

zz. Perfluorocarbon compounds which fall into these
classes:

(1) Cyclic, branched, or linear, completely fluorinated
alkanes;

(2) Cyclic, branched, or linear, completely fluorinated
ethers with no unsaturations;

(3) Cyclic, branched, or linear, completely fluorinated
tertiary amines with no unsaturations; and

(4) Sulfur containing perfluorocarbons with no
unsaturations and with sulfur bonds only to carbon and
fluorine.

2. For purposes of determining compliance with emissions
standards, volatile organic compounds shall be measured
by the appropriate reference method in accordance with the
provisions of 9VAC5-40-30 or 9VAC5-50-30, as
applicable. Where such a method also measures
compounds with negligible photochemical reactivity, these
negligibly reactive compounds may be excluded as a
volatile organic compound if the amount of such
compounds is accurately quantified, and such exclusion is
approved by the board.

3. As a precondition to excluding these compounds as
volatile organic compounds or at any time thereafter, the
board may require an owner to provide monitoring or
testing methods and results demonstrating, to the
satisfaction of the board, the amount of negligibly reactive
compounds in the emissions of the source.

4. Exclusion of the above compounds in this definition in
effect exempts such compounds from the provisions of
emission standards for volatile organic compounds. The
compounds are exempted on the basis of being so inactive
that they will not contribute significantly to the formation

of ozone in the troposphere. However, this exemption does
not extend to other properties of the exempted compounds
which, at some future date, may require regulation and
limitation of their use in accordance with requirements of
the federal Clean Air Act.

5. The following compound is a VOC for purposes of all
recordkeeping, emissions  reporting, photochemical
dispersion modeling and inventory requirements that apply
to VOCs and shall be uniquely identified in emission
reports, but is not a VOC for purposes of VOC emission
standards, VOC emissions limitations, or VOC content
requirements: t-butyl acetate.

"Welfare" means that language referring to effects on
welfare includes, but is not limited to, effects on soils, water,
crops, vegetation, man-made materials, animals, wildlife,
weather, visibility and climate, damage to and deterioration of
property, and hazards to transportation, as well as effects on
economic values and on personal comfort and well-being.

9VACS5-20-202. Metropelitan-statistical-areas. (Repealed.)

Metropolitan-Statistical-Areas-are-geographically-defined-as
follows:

FHHEE GEOGRARPHICAL-AREA
istol MS istol Ci

ol : :
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9VAC5-40-6000. Applicability-and-designation-of-affected
facihity- (Repealed.)

_ | in_subsecti g

a—Netifies-the-board-of-an-exemption-claim;-and otherwise-required-by-context:
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or-Reference-Method-29- 9VAC5-40-6020. Standard—for—particulate—matter
“Pathological-waste” means—waste—material—consisting—of  (Repealed.)

" " . . 9VAC5-40-6030. Standard—for—carbon—moneoxide:
“Shutdown"—means—the—period—oi—time—afteralwaste-has (Repealed.)
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9VAC5-40-6050.
(Repealed.)

9VAC5-40-6070.
(Repealed.)

meter):
9VAC5-40-6100. Standard-for-mercury- (Repealed.)
No—owner—or—other—person—shall—cause—or—permit—to—be

9VAC5-40-6110.
(Repealed.)
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: : ¢ condensed ; e ach ol - I "

I olati  thi ion. ;
9VAC5-40-6120. Standard—for—fugitive—dust/emissions: j-Applicable-federalstate-and-local-regulations;
(Repealed.) k-Work safety-procedures;

IVALS .;.I apter —40 —(Emission —Standards—for—Fugitive m—Recordkeepingreguirements:
9VAC5-40-6130. - (Repealed.) Z—An—examination—designed—and—administered—by—the
NACE-Chapter-40-(Emission-Standards-for- OdorRule-4-2) .

e the-course-topics:

9VAC5-40-6140. Standard—for—toxic—poHutants: PR ) o ) L L
(Repealed.) 1.-Completion-of-a-training-course-that-satisfies-the-criteria

" o . |

. | ; . - : ‘
9VAC5-40-6150. HMPA——operator—training—and OPerator,oF co pletior el_a.t least-two-bur-eycles-unde:
lification. (Repealed. the-observation-of two-gqualified HMPW-operators:
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shall-be-completed:
9VAC5-40-6180. Cemphance—emissions—testing—and perecent:
monitoring- (Repealed.) 6—Reference—_Method—5—or—29 be used—to—measure—the
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2.3 7.8-tetrachlorinated 01 | E- B |
7 (96 R ueras) [ i ] fo0
dibenzofuran E;—=—metal-emission—concentration—{lead,—cadmium,—or
; | iceinlet
dibenzofuran £ - o : . .
—=—metal-emission—concentration—(lead,—cadmium.—or
whichever-date-comes-first-the-owner-of-an-affected-faciity
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9VACS5-40-6190.  Recerdkeeping——and—reporting: 3—Identification—of—calendar—days—for—whi '
(Repealed.) e . e
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9VAC5-40-6210. Registration- (Repealed.)

L f 9\V/AC5-20-160 (Registration e
9VAC5-40-6220. Facility—and——control—eguipment
maintenance-or-malfunction. (Repealed.)

. ina_facili | | .

VAR. Doc. No. R12-3018; Filed July 23, 2012, 10:15 a.m.

Fast-Track Regulation

Title of Regulation: 9VAC5-40. Existing Stationary
Sources (Rev. A12) (repealing 9VAC5-40-5490 through
9VACS5-40-7360).

Statutory Authority: §10.1-1308 of the Code of Virginia;
federal Clean Air Act (88 110, 111, 123, 129, 171, 172, and
182); 40 CFR Parts 51 and 60.

Public Hearing Information:
scheduled.

Public Comment Deadline: September 12, 2012.
Effective Date: September 27, 2012.

Agency Contact: Gary E. Graham, Department of
Environmental Quality, 629 East Main Street, P.O. Box 1105,
Richmond, VA 23218, telephone (804) 698-4103, FAX (804)
698-4510, or email gary.graham@deg.virginia.gov.

Basis: Chapter 13 of Title 10.1 (§ 10.1-1300 et seq.) of the
Code of Virginia authorizes the State Air Pollution Control
Board to promulgate regulations abating, controlling, and
prohibiting air pollution to protect public health and welfare.
Written assurance from the Office of the Attorney General
that the State Air Pollution Control Board possesses the
statutory authority to promulgate the proposed regulation
amendments is available upon request.

Identification of Specific Applicable Federal Requirements

Ozone is formed by complex series of reactions between
nitrogen oxides (NOx) and volatile organic compounds
(VOCs) under the influence of solar ultraviolet radiation
(sunlight). Ozone shows a very strong diurnal (daily) and
seasonal (April to October) cyclical character. Ozone injures
vegetation, has adverse effects on materials (rubber and
fabrics), and is a pulmonary irritant that affects respiratory
mucous membranes, lung tissues, and respiratory functions.

The original ozone air quality standard that was the focus of
air quality planning requirements after the promulgation of
the 1990 Amendments to the Clean Air Act was a 1-hour
standard. Since then, EPA has promulgated a new 8-hour
ozone air quality standard and associated designation of
nonattainment areas, which necessitates the initiation of new
plans and regulatory actions.

40 CFR Part 81 specifies the designations of areas made
under § 107(d) of the CAA and the associated nonattainment
classification (if any) under § 181 of the CAA or 40 CFR
51.903(a), as applicable. On April 30, 2004 (69 FR 23858),
EPA published its final decision as to the 8-hour
nonattainment areas and associated classifications. The new

No public hearings are
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designations are effective June 15, 2004. The Commonwealth
of Virginia designations are in 40 CFR 81.347.

40 CFR Part 51, Subpart X, contains the provisions for the
implementation of the 8-hour ozone NAAQS, along with the
associated planning requirements. On April 30, 2004 (69 FR
23951), EPA published phase 1 of its final rule adding
Subpart X to 40 CFR Part 51. Specifically, 40 CFR 51.903(a)
sets forth the classification criteria and nonattainment dates
for 8-hour ozone nonattainment areas once they are
designated as such under 40 CFR Part 81. The remainder of
the planning requirements (phase 2) were published on
November 29, 2005 (70 FR 71612).

On March 27, 2008 (73 FR 16436), EPA published revised
primary and secondary ozone NAAQS, revising both
downward to 0.075 ppm. EPA has yet to publish
implementation guidance for the change. States have until
March 12, 2009, to recommend new nonattainment areas
under the new standards.

The state regulations established VOC and NOx emissions
control areas to provide the legal mechanism to define the
geographic areas in which Virginia implements control
measures to attain and maintain the air quality standards for
ozone. The emissions control areas may or may not coincide
with the nonattainment areas, depending on the necessity of
the planning requirements.

General Federal Requirements

Sections 109 (a) and (b) of the Clean Air Act (CAA) require
EPA to prescribe primary and secondary air quality standards
to protect public health and welfare, respectively, for each air
pollutant for which air quality criteria were issued before the
enactment of the 1970 Clean Air Act. These standards are
known as the National Ambient Air Quality Standards
(NAAQS). Section 109 (c) requires the U.S. Environmental
Protection Agency (EPA) to prescribe such standards
simultaneously with the issuance of new air quality criteria
for any additional air pollutant. The primary and secondary
air quality criteria are authorized for promulgation under
8 108.

Once the NAAQS are promulgated pursuant to § 109,
8 107(d) sets out a process for designating those areas that are
in compliance with the standards (attainment or
unclassifiable) and those that are not (nonattainment).
Governors provide the initial recommendations but EPA
makes the final decision. Section 107(d) also sets forth the
process for redesignations once the nonattainment areas are in
compliance with the applicable NAAQS.

Section 110(a) of the CAA mandates that each state adopt and
submit to EPA a plan which provides for the implementation,
maintenance, and enforcement of each primary and secondary
air quality standard within each air quality control region in
the state. The state implementation plan shall be adopted only
after reasonable public notice is given and public hearings are
held. The plan shall include provisions to accomplish, among
other tasks, the following:

(1) establish enforceable emission limitations and other
control measures as necessary to comply with the provisions
of the CAA, including economic incentives such as fees,
marketable permits, and auctions of emissions rights;

(2) establish schedules for compliance;

(3) prohibit emissions which would contribute to
nonattainment of the standards or interference with
maintenance of the standards by any state; and

(4) require sources of air pollution to install, maintain, and
replace monitoring equipment as necessary and to report
periodically on emissions-related data.

40 CFR Part 50 specifies the NAAQS: sulfur dioxide,
particulate matter, carbon monoxide, ozone (its precursors are
nitrogen oxides and volatile organic compounds), nitrogen
dioxide, and lead.

40 CFR Part 51 sets out requirements for the preparation,
adoption, and submittal of state implementation plans. These
requirements mandate that any such plan shall include several
provisions, including those summarized below.

Subpart G (Control Strategy) specifies the description of
control measures and schedules for implementation, the
description of emissions reductions estimates sufficient to
attain and maintain the standards, time periods for
demonstrations of the control strategy's adequacy, an
emissions inventory, an air quality data summary, data
availability, special requirements for lead emissions, stack
height provisions, and intermittent control systems.

Subpart K (Source Surveillance) specifies procedures for
emissions reports and record-keeping, procedures for testing,
inspection, enforcement, and complaints, transportation
control measures, and procedures for continuous emissions
monitoring.

Subpart L (Legal Authority) specifies the requirements for
legal authority to implement plans. Section 51.230 under
Subpart L specifies that each state implementation plan must
show that the state has the legal authority to carry out the
plan, including the authority to perform the following actions:

(1) adopt emission standards and limitations and any other
measures necessary for the attainment and maintenance of the
national ambient air quality standards;

(2) enforce applicable laws, regulations, and standards, and
seek injunctive relief;

(3) abate pollutant emissions on an emergency basis to
prevent substantial endangerment to the health of persons;

(4) prevent construction, modification, or operation of a
facility, building, structure, or installation, or combination
thereof, which directly or indirectly results or may result in
emissions of any air pollutant at any location which will
prevent the attainment or maintenance of a national standard;

(5) obtain information necessary to determine whether air
pollution sources are in compliance with applicable laws,
regulations, and standards, including authority to require
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record-keeping and to make inspections and conduct tests of
air pollution sources;

(6) require owners or operators of stationary sources to
install, maintain, and use emission monitoring devices and to
make periodic reports to the state on the nature and amounts
of emissions from such stationary sources; and

(7) make emissions data available to the public as reported
and as correlated with any applicable emission standards or
limitations.

Section 51.231 under Subpart L requires the identification of
legal authority as follows:

(1) the provisions of law or regulation which the state
determines provide the authorities required under this section
must be specifically identified, and copies of such laws or
regulations must be submitted with the plan; and

(2) the plan must show that the legal authorities specified in
this subpart are available to the state at the time of submission
of the plan.

Subpart N (Compliance Schedules) specifies legally
enforceable compliance schedules, final compliance schedule
dates, and conditions for extensions beyond one year.

Part D describes how nonattainment areas are established,
classified, and required to meet attainment.

Subpart 1 provides the overall framework of what
nonattainment plans are to contain, while Subpart 2 provides
more detail on what is required of areas designated
nonattainment for ozone.

Section 171 defines
"nonattainment area," "'
"modification."

Section 172(a) authorizes EPA to classify nonattainment
areas for the purpose of assigning attainment dates. Section
172(b) authorizes EPA to establish schedules for the
submission of plans designed to achieve attainment by the
specified dates. Section 172(c) specifies the provisions to be
included in each attainment plan, as follows:

(1) the implementation of all reasonably available control
measures as expeditiously as practicable and shall provide for
the attainment of the national ambient air quality standards;

(2) the requirement of reasonable further progress;

(3) a comprehensive, accurate, current inventory of actual
emissions from all sources of the relevant pollutants in the
nonattainment area;

(4) an identification and quantification of allowable emissions
from the construction and modification of new and modified
major stationary sources in the nonattainment area;

(5) the requirement for permits for the construction and
operations of new and modified major stationary sources in
the nonattainment area;

(6) the inclusion of enforceable emission limitations and such
other control measures (including economic incentives such

"reasonable further progress,"
lowest achievable emission rate," and

as fees, marketable permits, and auctions of emission rights)
as well as schedules for compliance;

(7) if applicable, the proposal of equivalent modeling,
emission inventory, or planning procedures; and

(8) the inclusion of specific contingency measures to be
undertaken if the nonattainment area fails to make reasonable
further progress or to attain the national ambient air quality
standards by the attainment date.

Section 172(d) requires that attainment plans be revised if
EPA finds inadequacies. Section 172(e) authorizes the
issuance of requirements for nonattainment areas in the event
of a relaxation of any national ambient air quality standard.
Such requirements shall provide for controls which are not
less stringent than the controls applicable to these same areas
before such relaxation.

Section 107(d)(3)(D) provides that a state may petition EPA
to redesignate a nonattainment area as attainment and EPA
may approve the redesignation subject to certain criteria
being met. Section 107(d)(3)(E) stipulates one of these
criteria, that EPA must fully approve a maintenance plan that
meets the requirements of § 175A.

According to 8§ 175A(a), the maintenance plan must be part of
a SIP submission, and must provide for maintenance of the
NAAQS for at least 10 years after the redesignation. The plan
must contain any additional measures, as needed, to ensure
maintenance. Section 175A(b) further requires that 8 years
after redesignation, a maintenance plan for the next 10 years
must then be submitted. As stated in § 175A(c),
nonattainment requirements continue to apply until the SIP
submittal is approved. Finally, § 175A(d) requires that the
maintenance plan contain contingency provisions which will
be implemented should the area fail to maintain the NAAQS
as provided for in the original plan.

Under Part D, Subpart 2, § 181 sets forth the classifications
and nonattainment dates for 1-hour ozone nonattainment
areas once they are designated as such under § 107(d).

Section 182(a)(2)(A) requires that the existing regulatory
program requiring reasonably available control technology
(RACT) for stationary sources of volatile organic compounds
(VOCs) in marginal nonattainment areas be corrected by May
15, 1991, to meet the minimum requirements in existence
prior to the enactment of the 1990 amendments. RACT is the
lowest emission limit that a particular source is capable of
meeting by the application of control technology that is
reasonably available considering technological and economic
feasibility. EPA has published control technology guidelines
(CTGs) for various types of sources, thereby defining the
minimum acceptable control measure or RACT for a
particular source type.

Section 182(b) requires stationary sources in moderate
nonattainment areas to comply with the requirements for
sources in marginal nonattainment areas. The additional,
more comprehensive control measures in § 182(b)(2)(A)
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require that each category of VOC sources employ RACT if
the source is covered by a CTG document issued between
enactment of the 1990 amendments and the attainment date
for the nonattainment area. Section 182(b)(2)(B) requires that
existing stationary sources emitting VOCs for which a CTG
existed prior to adoption of the 1990 amendments also
employ RACT.

Section 182(c) requires stationary sources in serious
nonattainment areas to comply with the requirements for
sources in both marginal and moderate nonattainment areas.

Section 182(d) requires stationary sources in severe
nonattainment areas to comply with the requirements for
sources in marginal, moderate and serious nonattainment
areas.

Section 182(f) extends the requirements for the control of
VOC emissions to emissions of NOXx.

Section 184 establishes an Ozone Transport Region
comprised of the States of Connecticut, Delaware, Maine,
Maryland, Massachusetts, New Hampshire, New Jersey, New
York, Pennsylvania, Rhode Island, Vermont, and the
Consolidated Metropolitan Statistical Area that includes the
District of Columbia. The Ozone Transport Commission is to
assess the degree of interstate transport of the pollutant or
precursors to the pollutant throughout the transport region,
assess strategies for mitigating the interstate pollution, and to
recommend control measures to ensure that the plans for the
relevant States meet the requirements of the Act.

40 CFR Part 81 specifies the designations of areas made
under § 107(d) of the CAA and the associated nonattainment
classification (if any) under § 181 of the CAA or 40 CFR
51.903(a), as applicable.

EPA has issued detailed guidance that sets out its preliminary
views on the implementation of the air quality planning
requirements applicable to nonattainment areas. This
guidance is titled the "General Preamble for the
Implementation of Title I of the Clean Air Act Amendments
of 1990" (or "General Preamble"). See 57 FR 13498 (April
16, 1992) and 57 FR 18070 (April 28, 1992). The General
Preamble has been supplemented with further guidance on
Title | requirements. See 57 FR 55621 (Nov. 25, 1992)
(guidance on NOx RACT requirements in o0zone
nonattainment areas). For this subject, the guidance provides
little more than a summary and reiteration of the provisions of
the Act.

On June 21, 2001, EPA issued formal guidelines for the
"Ozone Flex Program." These guidelines set out eligibility
requirements, what measures may be taken and how, and how
localities, states and EPA are to develop and implement early
reduction plans. On November 14, 2002, EPA issued a
schedule for 8-hour ozone designations and its effect on early
action compacts for potential 8-hour nonattainment areas.

40 CFR Part 51, Subpart X, contains the provisions for the
implementation of the 8-hour ozone NAAQS, along with the

associated planning requirements. Specifically, 40 CFR
51.903(a) sets forth the classification criteria and
nonattainment dates for 8-hour ozone nonattainment areas
once they are designated as such under 40 CFR Part 81.

State Requirements

These specific amendments are not required by state mandate.
Rather, Virginia's Air Pollution Control Law gives the State
Air Pollution Control Board the discretionary authority to
promulgate regulations "abating, controlling and prohibiting
air pollution throughout or in any part of the Commonwealth"
(8§ 10.1-1308 A of the Code of Virginia). The law defines
such air pollution as "the presence in the outdoor atmosphere
of one or more substances which are or may be harmful or
injurious to human health, welfare or safety, to animal or
plant life, or to property, or which unreasonably interfere with
the enjoyment by the people or life or property” (§ 10.1-1300
of the Code of Virginia).

The Air Pollution Control Law (§ 10.1-1308 B of the Code of
Virginia) specifically requires that any regulation that
prohibits the selling of a consumer product not restrict the
continued sale of the product by retailers of any existing
inventories in stock at the time the regulation is promulgated.

Purpose: The purpose of Articles 39, 42, 49, and 50 of
9VAC5-40 was to require owners to limit emissions of VOC,
a precursor of ambient air ozone, from portable fuel
containers, certain consumer products, architectural and
industrial maintenance coatings, and paving operations to the
level necessary for (i) the protection of public health and
welfare and (ii) the attainment and maintenance of the air
quality standards in Virginia and in the northern Virginia
nonattainment area.

On November 20, 2009, the board adopted revised consumer
and commercial product regulations in a new chapter,
9VACS5-45, which became effective on March 17, 2010.
These regulations were adopted to allow Virginia to meet its
obligation to implement control measures in areas designated
as nonattainment under the 8-hour ozone standard and to
implement  contingency ~ measures  within ~ former
nonattainment areas that have been redesignated as ozone
maintenance areas. The purpose of adopting new regulations
in a new chapter was to consolidate the consumer and
commercial product regulations to make it easier for the
regulated entities and the public to locate and use the
applicable regulations.

The purpose of repealing the original four consumer product
regulations in 9VAC5-40 is to remove the outdated, less
restrictive requirements in Chapter 40 that duplicate and
conflict with the corresponding updated articles that were
consolidated into the new Chapter 45. Repealing the earlier
regulations will complete the process of consolidation.

Rationale for Using Fast Track Process: There are more
comprehensive and more restrictive consumer product
requirements in 9VAC5-45 (that correspond to Articles 39,
42, 49, and 50 of 9VAC5-40) that are effective and have
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already been federally approved. Therefore, no objections to
the repeal of the 9VAC5-40 consumer products requirements
in Articles 39, 42, 49, and 50 are anticipated and the fast-
track process is appropriate.

Substance: Article 39 (Emission Standards for Asphalt
Paving Operations) of 9VAC5-40 is repealed in its entirety. It
has been replaced by Article 7 of 9VAC5-45, which contains
updated provisions for controlling emissions from asphalt
paving operations.

Article 42 (Emission Standards for Portable Fuel Container
Spillage) of 9VAC5-40 is repealed in its entirety. It has been
replaced by Articles 1 and 2 of 9VAC5-45, which contain
revised provisions for controlling emissions from portable
fuel containers.

Article 49 (Emissions Standards for Architectural and
Industrial Maintenance Coatings) of 9VAC5-40 is repealed in
its entirety. It has been replaced by Article 5 of 9VAC5-45,
which contains updated provisions for controlling emissions
from architectural and industrial maintenance coatings.

Article 50 (Emissions Standards for Consumer Products) of
9VACS5-40 is repealed in its entirety. It has been replaced by
Articles 3 and 4 of 9VAC5-45, which contain revised
provisions for controlling emissions from consumer products.

The provisions of 9VAC5-45, Consumer and Commercial
Products, are not affected by this repeal.

Issues: The primary advantage to the public is the removal of
duplicative and conflicting regulatory regulations, which
improves the public's ability to understand and comply with
the most effective regulatory requirements. There are no
disadvantages to the public.

The primary advantage to the department is the removal of
regulations that are no longer necessary. There are no
disadvantages to the department.

Department of Planning and Budget's Economic Impact
Analysis:

Summary of the Proposed Amendments to Regulation. The
State Air Pollution Control Board (Board) proposes to repeal
the consumer product portion (Article 39, Article 42, 49, and
Article 50) of these regulations since those provisions have
been duplicated and updated in the new chapter, 9VAC5-45
(Consumer and Commercial Products).

Result of Analysis. The benefits likely exceed the costs for all
proposed changes.

Estimated Economic Impact. The regulatory language in
question has been superseded by provisions in the newly
promulgated 9VAC5-45 (Consumer and Commercial
Products). Thus the proposed repeal of Article 39, Article 42,
49, and Article 50 in 9VAC540 will have no impact beyond
perhaps reducing potential confusion amongst the public.

Businesses and Entities Affected. Since the regulatory
language proposed for repeal has been superseded by
provisions in the newly promulgated 9VAC5-45, there are no

businesses or entities which are affected by the proposed
repeal. The subject matter of the regulations applies to: 1)
companies and members of the public who provide asphalt
paving services, 2) companies and members of the public that
use or consume portable fuel containers, architectural
coatings, or consumer products, 3) companies that
manufacture or supply asphalt paving products, portable fuel
containers, architectural coatings, or consumer products, and
4) businesses that apply asphalt pavement surfaces and
coatings or architectural coatings. The Department of
Environmental Quality estimates that there are as many as
3250 small businesses that might have an interest in the
proposed repeal, but none would be affected in any
significant way due to the promulgation of 9VAC5-45.

Localities Particularly Affected. The proposed repeal of the
regulatory language does not have a disproportionate effect
on any particular localities.

Projected Impact on Employment. The proposed repeal of the
regulatory language will not affect employment.

Effects on the Use and Value of Private Property. The
proposed repeal of the regulatory language will not affect the
use and value of private property.

Small Businesses: Costs and Other Effects. The proposed
repeal of the regulatory language will not significantly affect
small businesses.

Small Businesses: Alternative Method that Minimizes
Adverse Impact. The proposed repeal of the regulatory
language will not significantly affect small businesses.

Real Estate Development Costs. The proposed repeal of the
regulatory language will not affect real estate development
costs.

Legal Mandate. The Department of Planning and Budget
(DPB) has analyzed the economic impact of this proposed
regulation in accordance with §2.2-4007.04 of the
Administrative Process Act and Executive Order Number 14
(10). Section 2.2-4007.04 requires that such economic impact
analyses include, but need not be limited to, the projected
number of businesses or other entities to whom the regulation
would apply, the identity of any localities and types of
businesses or other entities particularly affected, the projected
number of persons and employment positions to be affected,
the projected costs to affected businesses or entities to
implement or comply with the regulation, and the impact on
the use and value of private property. Further, if the proposed
regulation has adverse effect on small businesses, § 2.2-
4007.04 requires that such economic impact analyses include
(i) an identification and estimate of the number of small
businesses subject to the regulation; (ii) the projected
reporting, recordkeeping, and other administrative costs
required for small businesses to comply with the regulation,
including the type of professional skills necessary for
preparing required reports and other documents; (iii) a
statement of the probable effect of the regulation on affected
small businesses; and (iv) a description of any less intrusive
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or less costly alternative methods of achieving the purpose of
the regulation. The analysis presented above represents DPB's
best estimate of these economic impacts.

Agency's Response to Economic Impact Analysis: The State
Air Pollution Control Board has reviewed the economic
impact analysis prepared by the Department of Planning and
Budget and has no comment.

Summary:
The provisions of Articles 39, 42, 49, and 50 of 9VAC5-40
have been duplicated and updated in a new chapter,
9VACb5-45, Consumer and Commercial Products. This
regulatory action repeals the older, outdated consumer
product regulations in 9VAC5-40, Existing Stationary
Sources.

Article-39
- | : | . ions (Rul
39)
9VAC5-40-5490. Applicability-and-designation-of-affected
facility- (Repealed.)
 The aff facili hi . £ thi

topr-and-helps-bi 'd. Hio-the-ove .Iy" g-asphalt-course—italso
'EE’. Hees tlle Recessity GII Ia" iR g.a unireated-base-course
9VAC5-40-5510.  Standard—for—volatile—organic
cempounds: (Repealed.)

9VAC5-40-5520.
(Repealed.)

Fhe-provisions-of-Article 1 {IVACS-40-60-et seqt) of-this
Chapter —(Emissior .Sta', da ells Ig;' =||5|ble Erissions—and

9VAC5-40-5530. Standard—for—fugitive—dust/emissions-
(Repealed.)

Fhe-Provisions oF-Adticle 19V, (GS_ _g 60-et s_eq_) oF-this
& apter (& HSSHo! .Sta', dards—for—v 'S'FIG Efissions—and
9VAC5-40-5540. Standard-forodor- (Repealed.)

II e PROVISIONS o-Avticle-2-OV ‘95] 6-130-at-seq ).el this
9VACH-40-5550.  Standard—for—toxic—poHutants:
(Repealed.)

II e ISIGEnISI.G 1S of 5’ isle Ig (ﬁg " ‘35. 9 1|§|g et s’eq ) IGI this
apphy-
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9VAC5-40-5560. Compliance: (Repealed.)
T . f OVAG5-40-20 (C i ) Iy
9VAC5-40-5570. Fest—methods—and—procedures:
(Repealed.)
T - f OVAGS5-40-30 (Emission Testing e
9VACS5-40-5580. Menitering- (Repealed.)

. ‘ f . |

9VAC5-40-5590. Netification,—records—and—reporting-
(Repealed.)

Reperting)-apply-
Article-42
- o £ bl | . i
(Rule-4-42)
9VAC5-40-5700. Applicability- (Repealed.)
A E idod. i . ; I f thi
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9VAC5-40-5720.  Standard—for—volatile—organic
compeunds. (Repealed.)
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9VAC5-40-5730.
(Repealed.)

9VAC5-40-5740. Comphianee: (Repealed.)
20-(C i ; e g ‘
20-do-netapphys
9VAC5-40-5750. Comphiance-schedules: (Repealed.)
A AFS | hall e wit . f thi
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9VAC5-40-5760. Fest—methods—and—procedures.  transactions—between—manufacturersicommercial—distributors
(Repealed.) that—sell,——or——otherwise—provide,—products—to

reforence in OVAC5-20-21. oplications,

9VAC5-40-5770. Netification,—records—and—reporting: " Antenna-coating”means-acoatinglabeled and formulated
(Repealed.) exclusivelyf licati . '

Volume 28, Issue 25 Virginia Register of Regulations August 13, 2012
2004




Regulations

Volume 28, Issue 25 Virginia Register of Regulations August 13, 2012
2005




Regulations

Volume 28, Issue 25 Virginia Register of Regulations August 13, 2012
2006




Regulations

Volume 28, Issue 25 Virginia Register of Regulations August 13, 2012
2007




Regulations

9VAC5-40-7140.  Standard—fer—volatile—organic
compounds: (Repealed.)
' idlod_in_thi ion. hall_(i
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9VAC5-40-7150. GCentainer—labeling—requirements:
(Repealed.) e—Forsmoke-damaged-substrates:
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. labels_of all_aui Is_shall . |

9 The labels_of all o . | . "
9VAC5-40-7160. Standard—for—visible—emissions-
(Repealed.)

Fhe—provisions—of "'E'EIG. i. (9VACS-40-60—st seq_)_ of
g“.‘g.5 Chapte .g. (Emissio - S. tal ’da elsl for “l's'ble
apphy-
9VAC5-40-7170. Standard—fer—fugitive—dust/emissions:
(Repealed.)

Fhe—provisions—of “mele. 1. (OVACS-40-60—et seq.). of
g,,.‘g.g ¢l apl i ”g (Es 15510 .Sta"dal ds ;Ig' I"_'S'ble
9VAC5-40-7180. Standard-for-odor- (Repealed.)
gl e;ple;ullsm S e;IE, ) E.'Gl.e gsgg,, tG|5 Fg 1;3g E’E selq) ?EI
apphy
9VAC5-40-7190.
(Repealed.)

ist j 0

Fhe p'e"l isions—of ”t_|el_e (g.,l, S5 Eg QQQ.EE SIEIGH of
9VAC5-40-7200. Gompliance: (Repealed.)

20-(C i ) e o f C : :
20-do-not-apply-
9VAC5-40-7210. Compliance-schedules: (Repealed.)

” | hall | . .  thi

3 _Ja_nuayg 3 glggg ;' the—Nerthern—Virginla—V0OC

GControl-Area-

9VAC5-40-7220.
(Repealed.)

Standard—for—toxic—poHutants:

Fest—methods—and—procedures:

' inet . .
as-follows:
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b o palt s

9VAC5-40-7230.
(Repealed.)

9VAC5-40-7250. Exemptions. (Repealed.)
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. y 1 1 ' " " - E - f :F - I
" A f oF"_means-any-consumerproduct including-but Materials:
nothmited-to—sprays—wicks—powders—and-erystals—designed
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- (Repealed.)

9VAC5-40-7270.
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. . . 9VAC5-40-7280. Alternative—control—plan—(ACP)for
—All-aerosel-adhesivesmust-comply-with-thelabeling consumerproducts. (Repealed.)
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9VAC5-40-7290. +anevative products: (Repealed.) exenﬂ»puen—elal4tned—u44der—suJed4ms+en—A—l—ef—tms—seeHePr
innovative products—exemption—in—accordance —with—the that—demonstrates—the—emissions—from—the—innovative
generate—the-data—and—H-necessary—the-consumertesting

product-that-comphies—with-the VOC-himits—speetfied—in of-the Virginia—AirPollution-Control-Law-and-9VAGCS5-
NACE-40-7270-A-or 170-60.
b—The-calculated OC-emissions—from-a-noncomplying 4-\Within-30-days-of receipt-of the-exemption-application;
reformulated-to-comphywith-the VVOC-hmits-specified-in complete
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I . . . .
complete—theboard—will-determine—whether—underwhat  manufacturerof consumerproducts-that-has-been-granted-an
conditions,and—to-whal exient-an-—oxemplion from the  inRovative—productexemption by —the CA %B, under t,le
Fequirements of SVACS-40-7270-A-will-be permitied-—The i '9"3’““9 productsp e'u’sm o Su,be apter .8 S-Aicle 2,5
apphicant and-the-board may futually agree to-alonger  94511-or Subchapier 8.5/Aticle 15945035 of Title 176
time—period for —reaching—a—decision,—and—additional  the-GaliforiaCode-of Regulations (see-9V/ACS-20-21) may
supporting —documentation —may —be—submitied by —the  be-exempt-from Table 4-50Afor the-period of time that the
apphicant before-a-decision_hasbeen—roachedTheboard  CARB—innovative—products —exemption—emains —in—eftect
will otify-the—applicant-ofthe decisionin-writing and  provided —that —all —consumer —products—within —the—C, ‘”B.
specify-—such-—terms—and —conditions—as—are_necessary 1o inRovative products-exemption are contained inTable 450/
thsure—tnat —emissions rom—theproduct willmeetthe  A-manutacturerclaiming -such-an-exemption—on-this—basis
ERIsSions ,'EQHGE'Q' s—Specified—in-subdivision—of this ust-subrit to-the bela_el_a ee{p_ly.’el the-CARB 4 |e.,a|t|.,e’
. ' ; . , . I -. l F -. I - I F -.”
6 I'I.g'la' H Ifg 2 e;lsenpne. for .a product “el' board “'” comply—with—the_CARB—innovative—product —exemption
include the VOGC contentof the innovative product,  Gecisionfortheseproductsin-the-areas-specitied-9VACS-
; ; 7 licati 7 | 40-7240.B.

determined-by-the-board-to-be-necessary—Fhe-board-wil  9VAC5-40-7300. Administrative—reguirements:
also-specify-the-testmethodsfordetermining-conformance  (Repealed.)

Volume 28, Issue 25 Virginia Register of Regulations August 13, 2012
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adhesive-product-subject-to-this-article-shall-ensure-thatall  9VACS5-40-7340.  Test—methods—and—procedures:
products—clearly display-the-following-information-oneach  (Repealed.)

OVACS5-40-7310.  Standard—for—toxic— polutants: A
(Repealed.) where

. ‘ el < ~5_50-200 Y of _ . . . .
IVACS Chapter- 60-(Emission-Standardsfor Toxic-Polutants packaging)-

9VAC5-40-7320. Compliance: (Repealed.) C—=total-weight—of al—exempted—\/OCs—per—unit—as

20 (Compliance) apply. T isions_of OVACE-40 | .

9VAC5-40-7330. Compliance-schedwles: (Repealed.) product-testing—performed-using-CARB Method-310{see

Affected-persons-shall-comply-with-the provisions—of this QVACE-20-21)the—results—oF-CARBMethod—310-shall
_July-12005—in-the_t \irginia \OC_Emissi to-establish-a-viclation-of the requirements-of this-article:

; . . . hetl . licui
2-January-1,2008 -in-the Frederickshurg-VOC Emissions sotid-shal b_e_pe formed using AS I.I’I."SE‘ |d_a| d. Fest-Met .Gd,,
Control-Area: forDetermining-Whether-aMaterial-is—aLigquid-ora-Sehid"

{see- OVALC5-20-21).
Volume 28, Issue 25 Virginia Register of Regulations August 13, 2012
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E—Festingo determine cor phiance Wik the—certiication a. Fotal-exempt-compounas
Fequirements for-6 aneeal_l_lgl tel aterial-shall-be p_enle| _eel b—FetaHVRP-VOCs-that-are-net-fragrances;
g e " 2uality c—Fotal-al-othercarbon-containihg—compounds—thatare
Management Bistrict Rule- 11 74-1gnition-Method-Comphance i
iicati v OVAC5-20-21). not-fragranees:
F—Testing—to—determine—distillation—points—of—petroleum
S " alterfalsify: . lif
Fecords—n—such—a—way—that—the—records—do—not-accurately containing-compeounds:
ical o f individual luct | g Total-paradichlorebenzene;
tests,processes,—orrecords-used-in-connection-with-product 10—For-each-product-brand-name-and-form;—the-identity;
. il .. ” I_ cal iatod
9VAC5-4Q-7350.Menite#ingt.(Regeal«_—:‘d.)_ F;IIIE I.EEH: Absiract—Serviees—(CAS) —aumber—ot—the
Fhe provisions-of SVACS-40-40-(Menteringapphy
9VAC5-40-7360. Netification,—records—and—reporting: . i
(Repealed.) b—Eaeh—L—\#P—#@&tk%neLa#ag#ane&
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VAR. Doc. No. R12-3114; Filed July 23, 2012, 10:47 a.m.

Fast-Track Regulation

Title of Regulation: 9VACS5-140. Regulation for Emissions
Trading Programs (Rev. K11) (repealing 9VACS5-140-
5010 through 9VAC5-140-5750).

Statutory Authority: 8§ 10.1-1308 and 10.1-1322.3 of the
Code of Virginia; federal Clean Air Act (8§ 108, 109, 110,
and 302); 40 CFR Part 51.

Public Hearing Information:
scheduled.

Public Comment Deadline: September 12, 2012.
Effective Date: September 27, 2012.

Agency Contact: Mary E. Major, Department of
Environmental Quality, 629 East Main Street, P.O. Box 1105,
Richmond, VA 23218, telephone (804) 698-4423, FAX (804)
698-4510, or email mary.major@deq.virginia.gov.

Basis: Section 10.1-1308 of the Virginia Air Pollution
Control Law (Chapter 13 (8 10.1-1300 et seq.) of Title 10.1
of the Code of Virginia) authorizes the State Air Pollution
Control Board to promulgate regulations abating, controlling,
and prohibiting air pollution to protect public health and
welfare. Section 10.1-1328 C of the Code of Virginia requires
that the board adopt a "state model rule" or "state trading
rule" that will allow the state to implement the Environmental
Protection Agency (EPA) Clean Air Mercury Rule (CAMR)
and facilitate the trading of Hg allowances within the United
States.

On May 18, 2005 (70 FR 28606), EPA published the CAMR,
a rule designed to significantly reduce mercury emissions
from coal-fired power plants across the country and to reduce
the regional deposition of mercury and its subsequent entry
into the food chain. CAMR was effective July 11, 2005. On

No public hearings are

June 9, 2006 (71 FR 33388), and December 22, 2006 (71 FR
77121), EPA published amendments to the CAMR.

EPA assigned each state an emissions "budget" for mercury,
and each state was required to submit a plan detailing how it
will meet its budget for reducing mercury from coal-fired
power plants. The CAMR included emissions guidelines for
the affected coal-fired utility units. States had some flexibility
in how to implement the program but, at a minimum,
regulations must be at least as stringent as the guidelines.

Purpose: The Virginia State Air Pollution Control Board
adopted its final regulation to implement the federal CAMR
program on January 16, 2007. The regulation was published
in the Virginia Register on March 5, 2007, and became
effective on April 4, 2007.

On February 8, 2008, the District of Columbia Circuit Court
of Appeals, in a unanimous decision, vacated CAMR and the
associated New Source Performance Standard (NSPS). In the
decision, the court found that EPA's action to remove oil- and
coal-fired electric generating units (EGUs) from the list of
source categories to be regulated under the Clean Air Act
8 112 did not comply with the requirements of the statute.
CAMR was vacated because the court determined that EGUs
must be regulated under CAA § 112 standards, rather than the
§ 111-based standards (NSPS). The vacatur was mandated by
the court on March 14, 2008, and the associated mercury
rules were no longer effective at the federal level. Because the
underlying federal rule has been vacated, there is no longer a
basis on which the state rule can operate, thus rendering the
state rule unnecessary and inconsistent with the federal
program.

Rationale for Using Fast-Track Process: As explained in the
Purpose statement above, the underlying federal rule has been
vacated, rendering the state rule unnecessary and inconsistent
with the federal program. There is no stakeholder group that
is likely to object to repeal of the regulation. The use of the
fast-track rulemaking process is, therefore, appropriate.

Substance: This action repeals all provisions of Part VI of
9VAC5-140 (Hg Budget Trading Program for Coal-Fired
Electric Steam Generating Units).

Issues: The primary advantage to the public is the removal of
unusable regulatory requirements. There are no disadvantages
to the public. The primary advantage to the department is the
removal of regulations that are no longer necessary. There are
no disadvantages to the department.

Department of Planning and Budget's Economic Impact
Analysis:

Summary of the Proposed Amendments to Regulation. The
Virginia State Air Pollution Control Board adopted this
regulation to implement the federal Clean Air Mercury Rule
(CAMR) program on January 16, 2007. The regulation was
published in the Virginia Register on March 5, 2007, and
became effective on April 4, 2007.
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On February 8, 2008, the District of Columbia Circuit Court
of Appeals, in a unanimous decision, vacated CAMR and the
associated New Source Performance Standard (NSPS). In the
decision, the DC Circuit Court found that EPA's action to
remove oil and coal-fired electric generating units (EGUS)
from the list of source categories to be regulated under the
Clean Air Act § 112 did not comply with the requirements of
the statute. CAMR was vacated because the court determined
that EGUs must be regulated under CAA § 112 standards,
rather than the § 111-based standards (NSPS). The vacatur
was mandated by the Court on March 14, 2008 and the
associated mercury rules are no longer effective at the federal
level. Since the underlying federal rule has been vacated,
there is no longer a basis on which the state rule can operate,
thus rendering the state rule unnecessary and inconsistent
with the federal program.

Result of Analysis. The benefits likely exceed the costs for all
proposed changes.

Estimated Economic Impact. Since the underlying federal
rule has been vacated, there is no longer an applicable
program to regulate. Thus the proposed repeal of this
regulation will not affect any individual, business or other
entity beyond potentially reducing confusion amongst the
public.

Businesses and Entities Affected. Coal-fired electric
generating units with a nameplate capacity greater than 25
megawatts were subject to this regulation. Such entities
would not be affected by the repeal of this regulation since
the underlying federal rule has been vacated and thus there is
no longer an applicable program to regulate.

Localities Particularly Affected. The proposed repeal of this
regulation does not have a disproportionate effect on any
particular localities.

Projected Impact on Employment. The proposed repeal of this
regulation will not affect employment.

Effects on the Use and Value of Private Property. The
proposed repeal of this regulation will not affect the use and
value of private property.

Small Businesses: Costs and Other Effects. The proposed
repeal of this regulation will not affect small businesses.

Small Businesses: Alternative Method that Minimizes
Adverse Impact. The proposed repeal of this regulation will
not affect small businesses.

Real Estate Development Costs. The proposed repeal of this
regulation will not affect real estate development costs.

Legal Mandate. The Department of Planning and Budget
(DPB) has analyzed the economic impact of this proposed
regulation in accordance with §2.2-4007.04 of the
Administrative Process Act and Executive Order Number 14
(10). Section 2.2-4007.04 requires that such economic impact
analyses include, but need not be limited to, the projected
number of businesses or other entities to whom the regulation
would apply, the identity of any localities and types of

businesses or other entities particularly affected, the projected
number of persons and employment positions to be affected,
the projected costs to affected businesses or entities to
implement or comply with the regulation, and the impact on
the use and value of private property. Further, if the proposed
regulation has adverse effect on small businesses, § 2.2-
4007.04 requires that such economic impact analyses include
(i) an identification and estimate of the number of small
businesses subject to the regulation; (ii) the projected
reporting, recordkeeping, and other administrative costs
required for small businesses to comply with the regulation,
including the type of professional skills necessary for
preparing required reports and other documents; (iii) a
statement of the probable effect of the regulation on affected
small businesses; and (iv) a description of any less intrusive
or less costly alternative methods of achieving the purpose of
the regulation. The analysis presented above represents DPB's
best estimate of these economic impacts.

Agency's Response to Economic Impact Analysis: The State
Air Pollution Control Board has reviewed the economic
impact analysis prepared by the Department of Planning and
Budget and has no comment.

Summary:

This action repeals the Hg Budget Trading Program for
Coal-Fired Electric Steam Generating Units (Part VI of
9VACS5-140). The federal Clean Air Mercury Rule, which
was the underlying federal rule for this program, has been
vacated and the associated mercury rules are no longer
effective at the federal level. Therefore, the state rule is
repealed as it is unnecessary and inconsistent with the
federal program.

He-Buaget-Hrading 4 ;egla '.I o Ge_al ired-Electric Steam
Article-L
i E | .
9VAC5-140-5010. Purpese- (Repealed.)

| : .
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S-ntegrated-gasification-fuel-cels-or 1 1n-person;
6 Kés detormi |eﬁd byt e, administrator F“ consultatio E"'u 2-By-United-States-Postal-Service;-oF
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9VAC5-140-5030. Measurements,—abbreviations,—and
i acronyms. (Repealed.)
M—WWWW%W Measurements,—abbreviations—and—acronyms—used—in—this
ormathnrgand-netthe date ofreceipt part-are-defined-as-foHows:
“Title -V —operating—permit"—means—a—permit—issued—under Btu-British-thermal-unit.
Article- 1 {9V AC5-80-50-et-seg.)-or-Article-3-(9VAC5-80-360
CO,-carbondioxide:

H.O-water.

it ludi | | : it O,-oxygen:

"Total energy-output means, with regard-to-a cogeneration seth-standard-cubic feet per-hour-
unH—the—sum—of—useful—power—and—usefulthermal—energy SO,-sulfur-dioxide-
L ) g yr-year

“Unit"—rmeans—a-stationary-coal-fired-boHlerora-stationary  g\/A c5.140-5040. Applicability. (Repealed.)
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y ot : .
9VACS5-140-5050. Retired-unit exemption. (Repealed.) less-than—18-months—{orsuch-essertimeprovided-by-the

permitting-adthority)-before-thelater-of January 1,-2010or
e-exempt from-the Ho-Budget Trading-Program-_excent fo the-date-on-which-the-unitresumes-operation-
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9VACH5-140-5060. Standard-requirements: (Repealed.) period—starting—on-thelaterof January-1.-2010,or-the
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b—All-emissions—monitoring-information—in-accordance  9\/AC5-140-5080. Appeal-procedures. (Repealed.)

. 1 - = - -
Wit _”tlele S-{BVAGS-140-5700 et sed-)-oF this—part Fhe—appeatproceduresfordecisions—oftheadministrator
provided-that-to-the-extent-that-Article 8- (9VAC5-140- . h
5700 ) of thi ides f I iod under—the—HgBudgetTrading—Program—are—setforth—40

CFRPart78-
9VAC5-140-5090. [Reserved] (Repealed.)
Article-2
. | e f et S
9VACS5-140-5100. Awuthorization—and—respensibitities—of
Hg@es&nated—mp#esenta&we (Repealed.)
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| th cubdivici £ thi ion 4 ’e
9VAC5-140-5110. Alternate-Hg-designated-representative: representation—the-representations—actions—inactions—and
(Repealed.) submissions—of-the-Hg-designated-representative-and-any

representation—action—inaction—or—submission—by—the-Hg  9VAC5-140-5130. Certificate——of—representation.
designated-representative: (Repealed.)

"y ; I A N ’ ‘ i he admini :
shal-be-construedto-includethe Hyg-designated representative 1 Identification—of the_HaBud _and
or-any-alternate-Hg-designated-representative: Budget_unitat ¢ ol i
9VACS5-140-5120. Ghanging-Hg-designatedrepresentative representation—is—submitted —including—identification—and
owners-and-operators: (Repealed.) Rl
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if .

9VAC5—1A:O—5140. ijeeuens—eenee#ung—Hg—des&gna{ed
representative. (Repealed.)

9VAC5-140-5150.
. | e |
representative. (Repealed.)
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this—section—shall—be—effective,—with-—regard—to—the—Hg  9VAC5-140-5220. lnfe&cmaﬁen—mqw;emems_w'—lﬂg
designated—representative—or—alternate—Hg—designated  Budget-permitapplications. (&M}

subdivision-C-4-a-of this-section-and-made-in-accordance- with  9VAC5-140-5230. Hg-Budgetpermitcontents—and-term-
a—neﬂee—ef—delegaﬂen—eﬁeetwe—under—subseeﬂen—D—ef—thﬁ (Repealed.)

9VAC5-140-5160 to  9VACS5-140-5190. fReserved] 140-5220.

(Repealed.) B.Each—Hg Budget permitis—deemed—to—incorporate
iclo.2 ; T

: auto latlellally the elelu.melns oFerms—y der—VACS 1_|QI

9VAC5-140-5200. General-HgBudget TradingProgram  o(9VACS5-140-5400-etseqq)Article 6-(9VACE-140-5500-¢t

permit requirements. (Repealed.) seg—and-Article7-{9VAC5-140-5600-et-seg)-otthis—park

140-5050-and-9VACSE-140-5210-through-9\VAC5-140-5240. 9VAC5-140-5240. Hg—Budget—permit—revisions:
B.Each-Hg Budget-permitshall-contain,-withregard-to-the  (Repealed.)

9VAC5-140-5210. Submmen—ef—Hg—Be@get—pe#m{
appheations: (Regealed )
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9VAC5-140-5250 to  9VACH-140-5290. [Reserved] 2—a—A-unit's-controlperiod-heat-input-for-a-calendaryear
(Repealed.) under-subdivision1a-of this-subsection—and-awnit'stotat
subdivision—C—3—of this—section,—will-hedetermined—in
accordance-with-40-CFR-Part 75to-the-extent the unit-was

9VACS5-140-5300 to  9VAC5-140-5390. [Reserved] - - S
(Repealed.) GFH eFwise-subject t'e”tne Surerments eII 0 gl.:z Ia't 7

‘s F_tiele 5 l ’I - - - f I - :

Hg-AHowance-AHocations extent—the—unit—was—not—otherwise—subject —to—the
9VAC5-140-5400. Hg-trading-budgets- (Repealed.) requ#emen%s—ef—@—GFR—Paﬁ—?é—feHhe—yea{—'Fhe—umLs

9VACS5-140-5410. Fimingrequirementsfor-Hg-alowanee 7900 Byl | divid 1 006.000
alocations. (Repealed ) 1 ,. u—providedthat if a-generatori -,-ev»,e
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ofthis-subsection)in-al-alowancealocation—requests  (Repealed.)

I hivisi f thi ion f iclo.g
e—H-the—ameunt-of Hg—allowaneces—inthenewenergy  9VACS5-140-5500. [Reserved] (Repealed.)
efficiency/renewable-energy-unit-set-aside-budgetforthe 9\ AC5-140-5510. Establishment of accounts. (Repealed.)

control-period-is-greater-than-or-equal-to-the-sum-under
subdivision—4—b—of —this—subsection—the—permitting

thereatte tllepe'l'"t.“ g-aul e”'t* will 9”“'5 cach EERE following ele:' ehts—in—a—format—prescribed —by—the
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9VACS5-140-5520. Respensibilities—ef—Hg—authorized
aeeeam—FepFesen{aW& (Repealed.)

9VACS5-140-5530.  Reecerdation—of—Hg—alowanee
allecations: (Repealed.)

9VAC5-140-5540. Gemplmnee—m%h—#lg—&tdget—emssmns
Himitation- (Repealed.)

Volume 28, Issue 25

Virginia Register of Regulations

August 13, 2012

2061



Regulations

9VAC5-140-5560. Accounterror- (Repealed.)
Fhe aeI’ HAIStRAtOF may;at |_|s sele-giscretion-and-on-his own
OHoR—coH eetlany_ SFo—n—any—Hg Atlowanee _I|aele| 9
Systes ae’eeu ; I“.'H." +0 bus_||| ess .eltays of-making Sue
accountrepresentative-for-the-account:
9VAC5-140-5570. Clesing-of general-accounts. (Repealed.)
AT izod . ‘ |

9VAC5-140-5590.

9VAC5-140-5580 to [Reserved]
(Repealed.)
Article 7
Hg-AHlewanceTransters
9VAC5-140-5600. Submission—ofHg-alowance-transfers:
(Repealed.)

signed:
9VAC5-140-5610. ERPA-recordation. (Repealed.)

o ”.'t in—five _lau5| 1655 days (e;;_ee_pt as—provided
s&bseﬁenle 8 lel_t_us seetle_ln)l ofreceiving-—a-Hg-allowance
by-meving-each-Hg-alowancefrom-the-transferor-account-to
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9VAC5-140-5630 to  9VACS5-140-5690. fReserved}

(Repealed.) _ .
i 3—For-the-owner-or-operator-of a-Hg-Budget-unitfor-which
Monitoring-and-Reporting GORStrUGHE of anew—staeleepﬂueer—mstauauenefﬂadd-en_ t
9VAC5-140-5700. General-requirements. (Repealed.) selective_catalytic |:es,| ctio g tom zation-system, &
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9VAC5-140-5710. Initialcertification—andrecertification o L
procedures: (Repealed.) EEE;E 10 JIEEEI;“FgE zsg.s]tse (sorbent trap —FoRto '“'9
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potentialflow rate—as—defined—in—sections2.1-71and  9VAC5-140-5730. Netifications. (Repealed.)
(2).; e—Hg dﬁeag a'pt_eel Fepresentative—s allsubmit—a  sub AH-witel GE'GEI to—tne pe';“;'EF“F'QZ;H;_Q”B and-—the

ee#ﬁﬁeaﬂen—appheaﬂen—m—aeee#danee—w&h—subdwens 9VAC5-140-5740.  Recordkeeping—and— reporting.
3-a-and-b-of this-subsection: (Repealed.)

- - i _ . L 1
WW%&GM%F%‘% T9-Gesig : I 9
9VAC5-140-5720. - (Repealed.) I 9 g

_ L cail I ec CHD
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VA.R. Doc. No. R12-3019; Filed July 11, 2012, 4:44 p.m.

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Extension of Emergency Regulation

Titles of Requlations: 12VAC30-50. Amount, Duration,
and Scope of Medical and Remedial Care Services
(amending 12VAC30-50-130, 12VAC30-50-226).

12VAC30-60. Standards Established and Methods Used to
Assure High Quality Care (amending 12VAC30-60-61,
12VAC30-60-143).

12VAC30-130. Amount, Duration and Scope of Selected
Services (adding 12VAC30-130-2000).

Statutory Authority: § 32.1-325 of the Code of Virginia.
Effective Dates: July 18, 2011, through January 16, 2013.

On July 16, 2012, the Governor approved the Department of
Medical Assistance Services' (DMAS) request to extend the
expiration date of the above-referenced emergency regulation
as provided in 8 2.2-4011 D of the Code of Virginia. The
emergency regulation was published in 27:24 VA.R. 2608-
2628 August 1, 2011
(http://reqister.dls.virginia.gov/vol27/iss24/v27i24.pdf). The
extension allows DMAS to continue enforcing the legislative
mandate set out in Item 297 Y'Y of Chapter 890 of the 2011
Acts of the Assembly, which implements the requirement to
review intensive in-home services and community mental
health services for appropriate utilization and cost efficiency.
This regulatory action is essential to curtailing loss of tax
dollars through pervasive provider fraud and questionable
practices in community mental health services. The expiration
date of the emergency regulation is extended to January 16,
2013.

Agency Contact: Brian McCormick, Regulatory Supervisor,
Department of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, VA 23219, telephone (804)

371-8856, FAX (804) 786-1680, or email
brian.mccormick@dmas.virginia.gov.
VAR. Doc. No. R11-2790; Filed July 13, 2012, 2:59 p.m.
4 *

TITLE 13. HOUSING

BOARD OF HOUSING AND COMMUNITY
DEVELOPMENT

Withdrawal of Proposed Regulation

Title of Requlation: 13VAC5-21. Virginia Certification
Standards (amending 13VAC5-21-51).

Statutory Authority: § 36-137 of the Code of Virginia.

Notice is hereby given that the Board of Housing and
Community Development has WITHDRAWN the proposed
regulation entitled 13VAC5-21, Virginia Certification
Standards, which was published in 27:11 VAR. 1152-1154
January 31, 2011. The provisions will be reevaluated for the
2012 codes cycle currently underway.

Agency Contact: Stephen W. Calhoun, Regulatory
Coordinator, Department of Housing and Community
Development, Main Street Center, 600 East Main Street,
Suite 300, Richmond, VA 23219, telephone (804) 371-7000,
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FAX (804) 371-7090, TTY (804) 371-7089, or email
steve.calhoun@dhcd.virginia.gov.
VAR. Doc. No. R09-1897; Filed July 23, 2012, 2:22 p.m.

Withdrawal of Proposed Regulation

Title of Regulation: 13VAC5-95. Virginia Manufactured
Home Safety Regulations (amending 13VAC5-95-10
through 13VAC5-95-60, 13VAC5-95-80, 13VAC5-95-90,
13VACS5-95-100; repealing 13VAC5-95-70).

Statutory Authority: 8 36-85.7 of the Code of Virginia.

Notice is hereby given that the Board of Housing and
Community Development has WITHDRAWN the proposed
regulation entitled 13VAC5-95, Virginia Manufactured Home
Safety Regulations, which was published in 27:11 VAR.
1154-1159 January 31, 2011. The provisions will be
reevaluated for the 2012 codes cycle currently underway.

Agency Contact: Stephen W. Calhoun, Regulatory
Coordinator, Department of Housing and Community
Development, Main Street Center, 600 East Main Street,
Suite 300, Richmond, VA 23219, telephone (804) 371-7000,
FAX (804) 371-7090, TTY (804) 371-7089, or email
steve.calhoun@dhcd.virginia.gov.

VAR. Doc. No. R09-1896; Filed July 23, 2012, 2:25 p.m.

4 *

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF NURSING

Final Regulation

REGISTRAR'S NOTICE: The Board of Nursing is claiming
an exemption from the Administrative Process Act in
accordance with § 2.2-4006 A 4 a of the Code of Virginia,
which excludes regulations that are necessary to conform to
changes in Virginia statutory law where no agency discretion
is involved. The Board of Nursing will receive, consider, and
respond to petitions from any interested person at any time
with respect to reconsideration or revision.

Title of Requlation: 18VAC90-50. Regulations Governing
the Certification of Massage Therapists (amending
18VAC90-50-40).
Statutory Authority: § 54.1-2400 of the Code of Virginia.
Effective Date: September 12, 2012.
Agency Contact: Jay P. Douglas, R.N., Executive Director,
Board of Nursing, 9960 Mayland Drive, Sutie 300,
Richmond, VA 23233-1463, telephone (804) 367-4515, FAX
(804) 527-4455, or email jay.douglas@dhp.virginia.gov.
Summary:

The amendment adds the Licensing Examination of the

Federation of State Massage Therapy Boards as an
acceptable examination for initial certification and deletes

the requirement that an exam acceptable to the board
leads to national certification. The amendments conform
the regulation to changes in the Code of Virginia enacted
by Chapter 764 of the 2012 Acts of Assembly.

Part I
Requirements for Certification

18VAC90-50-40. Initial certification.

A. An applicant seeking initial certification shall submit a
completed application and required fee and verification of
meeting the requirements of § 54.1-3029 A of the Code of
Virginia as follows:

1. Is at least 18 years old;

2. Has successfully completed a minimum of 500 hours of
training from a massage therapy program certified or
approved by the State Council of Higher Education or an
agency in another state, the District of Columbia or a
United States territory that approves educational programs,
notwithstanding the provisions of § 22.1-320 of the Code
of Virginia;

3. Has passed the National Certification Exam for
Therapeutic Massage and Bodywork, the National
Certification Exam for Therapeutic Massage, the Licensing
Examination of the Federation of State Massage Therapy
Boards, or an exam deemed acceptable to the board leading
to-national-certification; and

4. Has not committed any acts or omissions that would be
grounds for disciplinary action or denial of certification as
set forth in § 54.1-3007 of the Code of Virginia and
18VAC90-50-90.

B. No application for certification under provisions of §
54.1-3029 B of the Code of Virginia shall be considered
unless submitted prior to July 1, 1998.

C. An applicant who has been licensed or certified in
another country and who, in the opinion of the board, meets
the educational requirements shall take and pass the national
certifying examination as required in subsection A of this
section in order to become certified.

VA.R. Doc. No. R12-3341; Filed July 25, 2012, 9:05 a.m.

TITLE 19. PUBLIC SAFETY

DEPARTMENT OF STATE POLICE

Final Regulation

REGISTRAR'S NOTICE: The Department of State Police is
claiming an exemption from the Administrative Process Act
pursuant to § 2.2-4002 B 6 of the Code of Virginia, which
exempts agency action relating to customary military, navy,
or police functions.
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Title of Regulation: 19VAC30-220. Virginia
Methamphetamine  Precursor Information  System
(adding 19VAC30-220-10, 19VAC30-220-20, 19VAC30-
220-30).

Statutory Authority: §8 18.2-265.8 and 18.2-265.12 of the
Code of Virginia.

Effective Date: January 1, 2013.

Agency Contact: Lt. Colonel Robert Kemmler, Regulatory
Coordinator, Department of State Police, Bureau of
Administrative and Support Services, P.O. Box 27472,
Richmond, VA 23261-7472, telephone (804) 674-4606, FAX
(804) 674-2234, or email robert.kemmler@vsp.virginia.gov.

Summary:

Chapters 160 and 252 of the 2012 Acts of Assembly
require all pharmacies and retailers in the Commonwealth
of Virginia that sell over-the-counter cold and allergy
medications containing ephedrine and/or pseudoephedrine
products (PSE) to participate in a statewide, real-time
electronic PSE monitoring program for the purpose of
tracking illegal PSE purchases. The Virginia
Methamphetamine Precursor Information System is a web-
accessed database available at no charge to pharmacies
and retailers. Pursuant to the Combat Methamphetamine
Epidemic Act of 2005 (CMEA) (Title VII of Pub. L. 109-
177) pharmacies and retailers are currently required to
capture certain data regarding PSE sales. This system
enables pharmacies to easily enter the same PSE sales
data currently being gathered online rather than recording
the information into a manual log or in-store computer
system. Data will be stored in a secure, central repository
that treats the data collected as if it were HIPAA data.
Furthermore, the collected data will be viewable at no cost
by authorized city, state, and federal law enforcement in
keeping with CMEA, the Code of Virginia, and these
regulations.

CHAPTER 220
VIRGINIA METHAMPHETAMINE PRECURSOR
INFORMATION SYSTEM

19VAC30-220-10. Purpose and authority.

Section 18.2-265.8 of the Code of Virginia requires all
pharmacies and retailers in the Commonwealth of Virginia
that sell over-the-counter cold and allergy medications
containing ephedrine and/or pseudoephedrine products (PSE)
to participate in a statewide, real-time electronic PSE
monitoring program for the purpose of tracking illegal PSE
purchases. The Virginia Methamphetamine Precursor
Information System is a web-accessed database available at
no charge to pharmacies and retailers. Pursuant to the Combat
Methamphetamine Epidemic Act of 2005 (CMEA) (Title VII

information into a manual log or in-store computer system.
Data will be stored in a secure, central repository that treats
the data collected as if it were HIPAA data. Furthermore, the
collected data will be viewable (at no cost) by authorized city,
state, and federal law enforcement in keeping with CMEA,
the Code of Virginia, and these regulations.

19VAC30-220-20. Exemptions from electronic reporting.

A. Pharmacies are exempt from entering purchase
information into the methamphetamine precursor tracking
system when the sale of products containing ephedrine,
pseudoephedrine, or phenylpropanolamine or their salts or
isomers, or salts of isomers is sold pursuant to a prescription
written by a licensed authorized practitioner.

B. A pharmacy or retail distributor pursuant to § 18.2-265.8
of the Code of Virginia that lacks broadband access or
maintains a sales volume of less than 72 grams of ephedrine
or related compounds in a 30-day period may be temporarily
exempt from the requirement to report transactions to the
electronic system if an exemption is granted by the
Department of State Police pursuant to § 18.2-265.8 C of the
Code of Virginia.

1. In order to be granted an exemption, a pharmacy or
retail distributor must submit a written request on the
Electronic Reporting Exemption Application provided by
the Department of State Police that shall include the
following information:

a. The reason for the exemption; and

b. The anticipated duration for which the exemption will

be required.
2. An exemption from electronic reporting may not exceed
one year.
3. A retailer may request additional exemptions by
submitting the form defined in subdivision 1 of this
subsection at least 30 days before the current exemption
expires.
4. For all sales transactions involving the sale or attempted
sale of a restricted product occurring during the period of
an exemption at the time of the sale or attempted sale, the
retailer shall record into a written logbook, the information
required under § 18.2-265.8 A 6 of the Code of Virginia.

5. The written logbook of each sale or attempted sale shall
be available for inspection by any law-enforcement officer
or board inspector during normal business hours.

6. A pharmacy or retail distributor exempt from electronic
reporting shall comply with the provisions of § 18.2-
265.10 of the Code of Virginia unless exempted pursuant
to § 18.2-265.11 of the Code of Virginia.

C. The Department of State Police will respond in writing to

of Pub. L. 109-177) pharmacies and retailers are currently

all _exemption requests. The response will contain a

required to capture certain data regarding PSE sales. This

determination if the exemption is granted or denied and either

system enables pharmacies to easily enter the same PSE sales

the duration of the exemption or the reason for denial.

data currently being gathered online rather than recording the
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19VAC30-220-30. Maintenance of and access to retail
sales records of restricted products.

A. The retail sales records required under 88 18.2-265.8 and
18.2-265.10 of the Code of Virginia shall be confidential
pursuant to 8§ 18.2-265.13 of the Code of Virginia. The
department or other law-enforcement agency of the
Commonwealth or any federal agency conducting a criminal
investigation involving the manufacture of methamphetamine
consistent with state or federal law may access data, records,
and reports regarding the sale of ephedrine or related
compounds.

B. The chief law-enforcement officer of an agency of the
Commonwealth or a federal agency within the
Commonwealth seeking access shall appoint and register an
agency administrator with the system.

C. The chief law-enforcement officer and agency
administrator shall ensure:

1. Only authorized employees with law enforcement need
have access to the databases.

2. Each employee shall use only his unique password or
access code to access the databases. Passwords and access
codes shall not be used by other employees.

3. Each employee shall adhere to all state and federal laws
regarding confidentiality.

4. Records related to accessing system logs are kept and
retained for a minimum of two years.

5. Data, records, and reports must be destroyed in a manner
that renders the record unidentifiable and nonretrievable.

6. The department is to be notified in writing within 30
days from the date when an authorized employee with
access to the data, records, and reports regarding the sale of
ephedrine or related compounds leaves the agency or when
their duties no longer require access to the system.

D. Failure to strictly comply with the provisions of this
section may result in loss of individual or agency access

privileges.

NOTICE: The following forms used in administering the
regulation were filed by the agency. The forms are not being
published; however, online users of this issue of the Virginia
Register of Regulations may click on the name to access a
form. The forms are also available from the agency contact or
may be viewed at the Office of the Registrar of Regulations,
General Assembly Building, 2nd Floor, Richmond, Virginia
23219.

FORMS (19VAC30-220)

Virginia Methamphetamine Precursor Information System
Electronic Reporting Exemption Instructions and Application

(eff. 07/12).

VA.R. Doc. No. R12-3242; Filed July 24, 2012, 9:51 a.m.
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GENERAL NOTICES/ERRATA

CRIMINAL JUSTICE SERVICES BOARD

Notice of Periodic Review

Pursuant to Executive Order 14 (2010) and 8§ 2.2-4007.1 and
2.2-4017 of the Code of Virginia, the Department of Criminal
Justice Services is conducting a periodic review of 6\VAC20-
240, Regulations Relating to School Security Officers.

The review of this regulation will be guided by the principles
in Executive Order 14 (2010) and § 2.2-4007.1 of the Code of
Virginia.

The purpose of this review is to determine whether this
regulation should be terminated, amended, or retained in its
current form. Public comment is sought on the review of any
issue relating to this regulation, including whether the
regulation (i) is necessary for the protection of public health,
safety, and welfare or for the economical performance of
important governmental functions; (ii) minimizes the
economic impact on small businesses in a manner consistent
with the stated objectives of applicable law; and (iii) is clearly
written and easily understandable.

The comment period begins August 13, 2012, and ends on
September 11, 2012.

Comments may be submitted online to the Virginia
Regulatory Town Hall
at_http://www.townhall.virginia.gov/L/Forums.cfm.
Comments may also be sent to Stephanie L. Morton,
Department of Criminal Justice Services, Law Enforcement
Program Coordinator, 1100 Bank Street, Richmond, VA
23219, telephone (804) 786-8003, FAX (804) 786-0410, or
email stephanie.morton@dcjs.virginia.gov.

Comments must include the commenter's name and address
(physical or email) information in order to receive a response
to the comment from the agency. Following the close of the
public comment period, a report of the periodic review will be
posted on the Town Hall and published in the Virginia
Register of Regulations.

DEPARTMENT OF ENVIRONMENTAL QUALITY

Proposed Enforcement Action for GEI Stratford,
LLC and Stratford-Bethany, LLC

An enforcement action has been proposed for GEI Stratford,
LLC and Stratford-Bethany, LLC for alleged violations at the
Stratford Hills Apartments on 2517 W. Tremont Court,
Richmond, VA. The action requires corrective action and
payment of a civil charge. A description of the proposed
action is available at the Department of Environmental
Quality  office  named below or online at
www.deq.virginia.gov. Frank Lupini will accept comments
by email at frank.lupini@deq.virginia.gov, FAX (804) 527-
5093, or postal mail at Department of Environmental Quality,

Piedmont Regional Office, 4949-A Cox Road, Glen Allen,
VA 23060, from August 13, 2012, to September 13, 2012.

Notice of Bacteria TMDL Modification of Lower
Mattaponi, Lower Pamunkey, and Upper York Rivers
in King William, New Kent, and King and Queen
Counties and the Town of West Point

The Department of Environmental Quality (DEQ) seeks
public comment from interested persons on 21 proposed
modifications of the total maximum daily loads (TMDLS)
developed for impaired segments of the Lower Mattaponi
River (VAP-F25E-01), Lower Pamunkey River (VAP-F14E-
03), and the Upper York River (VAP-F26E-05 and VAP-
F26E-20). The TMDL was approved by the Environmental
Protection Agency on July 28, 2010, and is available at:
http://www.deq.virginia.gov/portals/0/DEQ/Water/TMDL /ap
ptmdls/yorkrvr/yorkpamunkmatta.pdf.

Changes 1-4 are with regard to the Lower Mattaponi River
Enterococci TMDL segment (VAP-F25E-01).

1. The Mickens domestic discharger is a Single Family Home
- General Permit (VAG404212) that discharges <1000 gallons
per day (GPD) to a nontidal tributary of the Lower Pamunkey
River, Unnamed Tributary (UT) to Olssen's Pond. This permit
was mistakenly given a waste load allocation (WLA) based
on 60 GPD (or 0.00006 million gallons per day (MGD)) in
the Lower Mattaponi River Enterococci (recreational use)
TMDL, but should have been allocated in the Lower
Pamunkey River Enterococci TMDL. DEQ proposes to
correct the Lower Mattaponi TMDL by removing the daily
waste load allocation for Enterococci. The details regarding
the reallocation of the WLA for this permittee for Enterococci
and how the facility will maintain compliance with the Lower
Pamunkey River TMDL are noted in the section below.

2. The Hampton Roads Sanitation District (HRSD) West
Point Sewage Treatment Plant (STP) (VAO0075434) is a
VPDES minor municipal plant with a design flow of 0.60
million gallons per day (MGD) that discharges to the Lower
Mattaponi River. The WLA in the TMDL was based on the
Single Sample Instantaneous Maximum Standard of 104
(cfu/100mL) Enterococci, when it should have been based on
the Geometric Mean (GM) Standard of 35 (cfu/100mL)
Enterococci. DEQ proposes to correct the Lower Mattaponi
River Enterococci TMDL by revising the facility's daily
WLA to accommodate this facility at a maximum design flow
of 0.60 MGD and an Enterococci concentration of 35 N/mL.

3. The original Future Growth was equal to five times the
daily load of the single municipal discharger, HRSD West
Point (VA0075434) at the Single Sample Instantaneous
Maximum Standard of 104 N/mL Enterococci. This was
equal to 0.01% of the TMDL. DEQ proposes to increase the
daily Future Growth value to 0.76% of the TMDL.
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4, The revisions noted in 1-3 above result in an increase in the
daily Total WLA and a decrease in the daily Load Allocation
(LA) values.

Changes 5-9 are with regard to the Lower Pamunkey River
Enterococci TMDL segment (VAP-F14E-03).

5. The Mickens domestic discharger is a Single Family Home
- General Permit (VAG404212) that discharges <1000 gallons
per day (GPD) to a nontidal tributary of the Lower Pamunkey
River, Unnamed Tributary (UT) to Olssen's Pond. This permit
was mistakenly given a waste load allocation (WLA) based
on 60 GPD (or 0.00006 million gallons per day (MGD)) in
the Lower Mattaponi River Enterococci (recreational use)
TMDL, but should have been allocated in the Lower
Pamunkey River Enterococci TMDL. DEQ proposes to
allocate a daily WLA for this facility in the Lower Pamunkey
Enterococci TMDL. This is a facility that uses chlorination in
a contact tank, followed by dechlorination, meets Virginia's
Single Family Home - General Permit limits for discharges to
nontidal freshwater, and the facility outfall is greater than
2.75 miles upstream of the Enterococci impairment.
Compliance of this facility with the daily WLA for
Enterococci will be met through compliance with existing E.
coli permit limit protections. Compliance of this facility with
the existing permit limits will not cause or contribute to the
downstream Enterococci bacteria impairment in the Lower
Pamunkey River.

6. Parham Landing Waste Water Treatment Plant (WWTP)
(VA0088331) is a VPDES major municipal plant with a
design flow of 2 MGD. However, the daily WLA in the
Lower Pamunkey River Enterococci TMDL was based on the
Single Sample Instantaneous Maximum Standard of 104
(cfu/100mL) Enterococci, when it should have been based on
the GM Standard of 35 (cfu/100mL) Enterococci. The WLA
was also allocated at the incorrect design flow of 0.568 MGD.
DEQ proposes to revise the Lower Pamunkey Enterococci
TMDL by correcting the facility's daily WLA to
accommodate this facility at a maximum design flow of 2
MGD and an Enterococci concentration of 35 N/mL.

7. The Rock-Tenn West Point Mill (VA0003115) is a VPDES
major industrial facility with a design flow of 23 MGD that
discharges to the Lower Pamunkey River. This facility was
recently identified as a source of bacteria in the Lower
Pamunkey River and should receive an allocation in the
Enterococci TMDL. DEQ proposes to correct the Lower
Pamunkey River Enterococci TMDL by allocating a daily
WLA to accommodate this facility at a maximum design flow
of 23 MGD and the Enterococci GM Standard of 35 N/mL.

8. The original Future Growth allocated was equal to five
times the daily load of the single municipal discharger,
Parham Landing WWTP (VAO0088331) at the Single Sample
Instantaneous Maximum Standard of 104 N/mL Enterococci,
equal to 0.01% of the TMDL. DEQ proposes to increase the
daily Future Growth to 0.74% of the TMDL.

9. The revisions noted in 5-8 above result in an increase in the
daily Total WLA and a decrease in the daily Load Allocation
(LA) values.

Changes 10-15 are with regard to the Upper York River
Enterococci TMDL segment (VAP-F26E-05).

10. The Mickens domestic discharger is a Single Family
Home - General Permit (VAG404212) that discharges <1000
gallons per day (GPD) to a nontidal tributary of the Lower
Pamunkey River, Unnamed Tributary (UT) to Olssen's Pond.
The facility should have received a WLA in the Upper York
River Enterococci TMDL. DEQ proposes to allocate a daily
WLA for this facility in the Upper York Enterococci TMDL.
This is a facility that uses chlorination in a contact tank,
followed by dechlorination, meets Virginia's Single Family
Home - General Permit limits for discharges to nontidal
freshwater, and the facility outfall is greater than five miles
upstream of the Upper York River Enterococci impairment.
Compliance of this facility with the daily WLA for
Enterococci will be met through compliance with existing E.
coli permit limit protections. Compliance of this facility with
the existing permit limits will not cause or contribute to the
downstream Enterococci bacteria impairment in the Upper
York River.

11. The HRSD West Point STP (VA0075434) is a VPDES
minor municipal plant with a design flow of 0.60 million
gallons per day (MGD) that discharges to the Lower
Mattaponi River. The WLA in the TMDL was based on the
Single Sample Instantaneous Maximum Standard of 104
(cfu/100mL) Enterococci, when it should have been based on
the Geometric Mean (GM) Standard of 35 (cfu/100mL)
Enterococci. DEQ proposes to correct the Upper York River
Enterococci TMDL by revising the facility's daily WLA to
accommodate this facility at a maximum design flow of 0.60
MGD and an Enterococci concentration of 35 N/mL.

12. Parham Landing WWTP (VA0088331) is a VPDES
major municipal plant with a design flow of 2 MGD.
However, the daily WLA in the Upper York River
Enterococci TMDL was based on the Single Sample
Instantaneous Maximum Standard of 104 (cfu/100mL)
Enterococci, when it should have been based on the GM
Standard of 35 (cfu/100mL) Enterococci. The WLA was also
allocated at the incorrect design flow of 0.568 MGD. DEQ
proposes to correct the Upper York River Enterococci TMDL
by revising the facility's daily WLA to accommodate this
facility at a maximum design flow of 2 MGD and an
Enterococci concentration of 35 N/mL.

13. The Rock-Tenn West Point Mill (VA0003115) is a
VPDES major industrial facility with a design flow of 23
MGD that discharges to the Lower Pamunkey River. This
facility was recently identified as a source of bacteria in the
Lower Pamunkey River and should receive a WLA in the
Upper York Enterococci TMDL. Bacteria sources in the
Lower Pamunkey River Enterococci TMDL were used as
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inputs in the Upper York Enterococci TMDL development.
DEQ proposes to revise the Upper York Enterococci TMDL
by allocating a daily WLA to accommodate this facility at a
maximum design flow of 23 MGD and the Enterococci GM
Standard of 35 N/mL.

14. The original Future Growth allocated was equal to the
sum of five times the daily load of the municipal dischargers
HRSD West Point STP (VA0075434) and Parham Landing
WWTP (VA0088331) at the Single Sample Instantaneous
Maximum Standard of 104 N/mL Enterococci, equal to
0.01% of the TMDL. DEQ proposes to increase the daily
Future Growth to 0.75% of the TMDL.

15. The revisions noted in 10-14 above, result in an increase
in the daily Total WLA and a decrease in the daily Load
Allocation (LA) values.

Changes 16-21 are with regard to the Upper York River Fecal
Coliform TMDL segment (VAP-F26E-20).

16. The Mickens domestic discharger is a Single Family
Home - General Permit (VAG404212) that discharges <1000
gallons per day (GPD) to a nontidal tributary of the Lower
Pamunkey River, Unnamed Tributary (UT) to Olssen's Pond.
The facility received a WLA in the Upper York River Fecal
Coliform (Shellfish) TMDL based on the 90th Percentile
Fecal Coliform Standard of 49 Most Probable Number
(MPN) per 100mL when it should have been based on 200
MPN/100mL, which is the standard approved by the Virginia
Department of Health. The WLA was also based on the
incorrect design flow of the facility 60 GPD (or 0.00006
million gallons per day (MGD)). DEQ proposes to correct
the Upper York River Fecal Coliform TMDL by revising the
daily WLA at a design flow of 1000 GPD and a Fecal
Coliform concentration of 200 MPN/100mL. This is a facility
that uses chlorination in a contact tank, followed by
dechlorination, meets Virginia's Single Family Home -
General Permit limits for discharges to nontidal freshwater,
and the facility outfall is greater than five miles upstream of
the Upper York River Fecal Coliform impairment.
Compliance of this facility with the daily WLA for Fecal
Coliform will be met through compliance with existing E.
coli permit limit protections. Compliance of this facility with
the existing permit limits will not cause or contribute to the
downstream Fecal Coliform impairment in the Upper York
River.

17. The HRSD West Point STP (VA0075434) is a VPDES
minor municipal plant with a design flow of 0.60 million
gallons per day (MGD) which discharges to the Lower
Mattaponi River. The facility should have received a WLA
for Fecal Coliform based on 200 MPN/100mL, which is the
standard approved by the Virginia Department of Health.
DEQ proposes to correct the Upper York River Fecal
Coliform TMDL by allocating a daily WLA to accommodate
this facility at a maximum design flow of 0.60 MGD and a
Fecal Coliform concentration of 200 MPN/mL.

18. Parham Landing WWTP (VA0088331) is a VPDES
major municipal plant with a design flow of 2 MGD that
discharges to the Lower Pamunkey River. The facility should
have received a WLA for Fecal Coliform based on 200
MPN/100mL, which is the standard approved by the Virginia
Department of Health. DEQ proposes to correct the Upper
York River Fecal Coliform TMDL by allocating a daily WLA
to accommodate this facility at a maximum design flow of 2
MGD and a Fecal Coliform concentration of 200 MPN/mL.
The facility discharges treated sewage and has an existing
permit limit for Enterococci to meet the current Water Quality
Standard (see Lower Pamunkey Enterococci TMDL
modification details above). Due to the protectiveness of the
Enterococci discharge limits and the outfall location, which is
over 5.5 miles upstream of the VDH-DSS prohibitive zone,
and the Upper York River Shellfish impairment for Fecal
Coliform, compliance of this facility with the Fecal Coliform
daily WLA will be met through compliance of the existing
Enterococci permit limit protections. Compliance of this
facility with the existing permit limits will not cause or
contribute to the downstream Fecal Coliform bacteria
impairment in the Upper York River.

19. The Rock-Tenn West Point Mill (VA0003115) is a
VPDES major industrial facility with a design flow of 23
MGD that discharges to the Lower Pamunkey River. This
facility was recently identified as a source of bacteria in the
Lower Pamunkey River and should receive a WLA in the
Upper York Fecal Coliform (Shellfish) TMDL. Bacteria
sources in the Lower Pamunkey River Enterococci TMDL
were used as inputs in the Upper York Fecal Coliform
(Shelifish) TMDL development. DEQ proposes to revise the
Upper York Fecal Coliform TMDL by allocating a daily
WLA to accommodate this facility at a maximum design flow
of 23 MGD and a Fecal Coliform concentration of 200
MPN/mL. The facility has a nonsewage discharge containing
Enterococci. Wood-pulp facilities have historically had an
issue of false-positive results when analyzed for Fecal
Coliform.  The facility is receiving a permit limit for
Enterococci to meet the current Water Quality Standard and a
daily WLA in both the Lower Pamunkey and Upper York
Enterococci TMDLs (noted in above sections). Due to the
nature of the discharge and protectiveness of the Enterococci
discharge limits and, given that the outfall is located over one
mile upstream of the VDH-DSS prohibitive zone and the
Upper York Shellfish impairment for fecal coliform,
compliance of this facility with the Fecal Coliform daily
WLA will be met through compliance with the existing
Enterococci permit limit protections. Compliance of this
facility with the existing permit limits will not cause or
contribute to the downstream Fecal Coliform bacteria
impairment in the Upper York River.

20. The original Future Growth allocated was equal to 1.0%
of the TMDL. DEQ proposes to increase the daily Future
Growth to 1.6% of the TMDL.
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21. The revisions noted in 16-20 above, result in an increase
in the daily Total WLA and a decrease in the daily Load
Allocation (LA) values.

The changes noted above to the Lower Mattaponi
Enterococci, Lower Pamunkey Enterococci, York
Enterococci and Shellfish TMDLs are less than <1.0%,
respectively for each TMDL and will neither cause nor
contribute to the nonattainment of each impaired segment.

The public comment period for these modifications will end
on September 14, 2012. Please send comments to Margaret
Smigo, Department of Environmental Quality, Piedmont
Regional Office, 4969-A Cox Road, Glen Allen, VA 23060,
email margaret.smigo@deq.virginia.gov, or FAX (804) 527-
5106. Following the comment period, a modification letter
and comments received will be sent to EPA for approval final
approval. Contact Margaret Smigo to request a copy of the
full proposed revision.

FORENSIC SCIENCE BOARD

Notice of Periodic Review

Pursuant to Executive Order 14 (2010) and 8§ 2.2-4007.1 and
2.2-4017 of the Code of Virginia, the Department of Forensic
Science is currently reviewing each of the regulations listed
below to determine whether it should be terminated,
amended, or retained in its current form. The review of the
regulations will be guided by the principles in Executive
Order 14 (2010) and § 2.2-4007.1 of the Code of Virginia.
Each regulation will be reviewed to determine whether the
regulation (i) is necessary for the protection of public health,
safety, and welfare or for the economical performance of
important governmental functions; (ii) minimizes the
economic impact on small businesses in a manner consistent
with the stated objectives of applicable law; and (iii) is clearly
written and easily understandable.

6VVACA40-20, Regulations for Breath Alcohol Testing

6VAC40-30, Regulations for the Approval of Field Tests
for Detection of Drugs

6VAC40-40, Regulations for the Implementation of the
Law Permitting DNA Analysis Upon Arrest for All
Violent Felonies and Certain Burglaries

6VAC40-50, Regulations for the Approval of Marijuana
Field Tests for Detection of Marijuana Plant Material

The comment period begins August 13, 2012, and ends on
September 4, 2012.

Comments may be submitted online to the Virginia
Regulatory Town Hall
at http://www.townhall.virginia.gov/L/Forums.cfm.

Comments may also be sent to Stephanie E. Merritt,
Department Counsel, Forensic Science Board, 700 N. 5th
Street, Richmond, VA 23219, telephone (804) 786-2281,

FAX (804) 786-6857, or email
stephanie.merritt@dfs.virginia.gov. Comments must include
the commenter's name and address (physical or email)
information in order to receive a response to the comment
from the agency. Following the close of the public comment
period, a report of the periodic review will be posted on the
Town Hall and published in the Virginia Register of
Regulations.

BOARD OF HOUSING AND COMMUNITY
DEVELOPMENT

Notice of Periodic Review

Pursuant to Executive Order 14 (2010) and §§ 2.2-4007.1 and
2.2-4017 of the Code of Virginia, the Board of Housing and
Community Development is conducting a periodic review of
13VAC5-200, Solar Energy Criteria for Tax Exemption.

The review of this regulation will be guided by the principles
in Executive Order 14 (2010) and § 2.2-4007.1 of the Code of
Virginia.

The purpose of this review is to determine whether this
regulation should be terminated, amended, or retained in its
current form. Public comment is sought on the review of any
issue relating to this regulation, including whether the
regulation (i) is necessary for the protection of public health,
safety, and welfare or for the economical performance of
important governmental functions; (ii) minimizes the
economic impact on small businesses in a manner consistent
with the stated objectives of applicable law; and (iii) is clearly
written and easily understandable.

The comment period begins August 13, 2013, and ends on
September 18, 2013.

Comments may be submitted online to the Virginia
Regulatory Town Hall
at http://www.townhall.virginia.gov/L/Forums.cfm.
Comments may also be sent to Steve Calhoun, Regulatory
Coordinator, Department of Housing and Community
Development, 600 East Main Street, Suite 300, Richmond,
Virginia 23219, telephone 804-371-7000, FAX 804-371-
7090, or email steve.calhoun@dhcd.virginia.gov. Comments
must include the commenter's name and address (physical or
email) information in order to receive a response to the
comment from the agency. Following the close of the public
comment period, a report of the periodic review will be
posted on the Town Hall and published in the Virginia
Register of Regulations.

SAFETY AND HEALTH CODES BOARD

Notice of Periodic Review

Pursuant to Executive Order 14 (2010) and 8§ 2.2-4007.1 and
2.2-4017 of the Code of Virginia, the Safety and Health
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Codes Board is conducting a periodic review of 16VAC25-
11, Public Participation Guidelines. The review of this
regulation will be guided by the principles in Executive Order
14 (2010) and § 2.2-4007.1 of the Code of Virginia. The
purpose of this review is to determine whether this regulation
should be terminated, amended, or retained in its current
form. Public comment is sought on the review of any issue
relating to this regulation, including whether the regulation (i)
is necessary for the protection of public health, safety, and
welfare or for the economical performance of important
governmental functions; (ii) minimizes the economic impact
on small businesses in a manner consistent with the stated
objectives of applicable law; and (iii) is clearly written and
easily understandable.

The comment period begins August 13, 2012, and ends on
September 3, 2012.

Comments may be submitted online to the Virginia
Regulatory Town Hall
at http://www.townhall.virginia.gov/L/Forums.cfm.
Comments may also be sent to Reba O'Connor, Regulatory
Coordinator, Virginia Department of Labor and Industry,
Main Street Centre, 600 East Main Street, Richmond, VA
23219. telephone (804) 371-2631, FAX (804) 786-8418,
email reba.oconnor@doli.virginia.gov. Comments must
include the commenter's name and address (physical or email)
information in order to receive a response to the comment
from the agency. Following the close of the public comment
period, a report of the periodic review will be posted on the
Town Hall and published in the Virginia Register of
Regulations.

Notice of Periodic Review

Pursuant to Executive Order 14 (2010) and 8§ 2.2-4007.1 and
2.2-4017 of the Code of Virginia, the Safety and Health
Codes Board is conducting a periodic review of 16VAC25-
20, Regulation Concerning Licensed Asbestos Contractor
Notification, Asbestos Project Permits, and Permit Fees.

The review of this regulation will be guided by the principles
in Executive Order 14 (2010) and § 2.2-4007.1 of the Code of
Virginia.

The purpose of this review is to determine whether this
regulation should be terminated, amended, or retained in its
current form. Public comment is sought on the review of any
issue relating to this regulation, including whether the
regulation (i) is necessary for the protection of public health,
safety, and welfare or for the economical performance of
important governmental functions; (ii) minimizes the
economic impact on small businesses in a manner consistent
with the stated objectives of applicable law; and (iii) is clearly
written and easily understandable.

The comment period begins August 13, 2012, and ends on
September 3, 2012.

Comments may be submitted online to the Virginia
Regulatory Town Hall
at http://www.townhall.virginia.gov/L/Forums.cfm.
Comments may also be sent to: Reba O'Connor, Regulatory
Coordinator, Virginia Department of Labor and Industry,
Main Street Centre, 600 East Main Street, Richmond, VA
23219, telephone (804) 371-2631, FAX (804) 786-8418,
email reba.oconnor@doli.virginia.gov.

STATE WATER CONTROL BOARD

Proposed Enforcement Action for Empire Petroleum
Partners, LLC

An enforcement action has been proposed for Empire
Petroleum Partners, LLC for violations of release detection
and financial responsibility requirements at underground
storage tanks at facilities in Victoria, Crewe, and Rocky
Mount, Virginia. Descriptions of the proposed actions are
available at the Department of Environmental Quality office
named below or online at www.deq.virginia.gov. Robert
Steele  will  accept comments by email at
robert.steele@deq.virginia.gov, FAX (540) 562-6725, or
postal mail at Department of Environmental Quality, 3019
Peters Creek Road, Roanoke, VA 24019, from August 13,
2012, to September 12, 2012.

Proposed Enforcement Action for GSKS Properties,
LLC

An enforcement action has been proposed for GSKS
Properties, LLC, for violations in the City of Portsmouth of
Virginia Pollutant Discharge Elimination General Permit
VARO5 at the Tidewater Yacht Agency marina. A description
of the proposed action is available at the Department of
Environmental Quality office named below or online at
www.deqg.virginia.gov. Paul R. Smith will accept comments
by email at paul.smith@deq.virginia.gov, FAX (757) 518-
2009, or postal mail at Department of Environmental Quality,
Tidewater Regional Office, 5636 Southern Blvd., Virginia
Beach, VA 23462, from August 13, 2012, to September 12,
2012.

Proposed Consent Special Order for Jai Jalram
Corporation

An enforcement action has been proposed for Jai Jalram
Corporation for violations at the D&G Mart in Roanoke,
Virginia. The special order by consent will address and
resolve violations of environmental law and regulations. A
description of the proposed action is available at the
Department of Environmental Quality office named below or
online at www.deq.virginia.gov. Jerry Ford Jr. will accept
comments by email at jerry.ford@deq.virginia.gov, or postal
mail Department of Environmental Quality, Blue Ridge
Regional Office, 3019 Peters Creek Road, Roanoke, VA
24019, from August 13, 2012, to September 12, 2012.
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Proposed Consent Order for Presidential Service
Company, Tier Il, Inc.

An enforcement action has been proposed for Presidential
Service Company, Tier Il, Inc. for violations of the State
Water Control Law and regulations in King George County.
The State Water Control Board proposes to issue a consent
order resolving violations at the Presidential Lakes, Section
14 - Wastewater Treatment Plant. A description of the
proposed action is available at the Department of
Environmental Quality office named below or online at
www.deq.virginia.gov. Daniel Burstein will accept comments
by email at daniel.burstein@deq.virginia.gov, FAX (703)
583-3821, or postal mail at Department of Environmental
Quality, Northern Regional Office, 13901 Crown Court,
Woodbridge, VA 22193, from August 14, 2012, through
September 13, 2012.

Proposed Consent Special Order for Mr. Douglas R.
Sowers

An enforcement action has been proposed for Mr. Douglas R.
Sowers for alleged violations at Rountrey Residential
Subdivision, Phases Il & 1V, Chesterfield County, VA. The
State Water Control Board proposes to issue a consent special
order to Mr. Douglas R. Sowers to address noncompliance
with State Water Control Board law. A description of the
proposed action is available at the Department of
Environmental Quality office named below or online at
www.deq.virginia.gov. Gina Pisoni will accept comments by
email at gina.pisoni@deq.virginia.gov, FAX (804) 527-5106,
or postal mail at Department of Environmental Quality,
Piedmont Regional Office, 4949-A Cox Road, Glen Allen,
VA 23060, from August 8, 2012, to September 12, 2012.

VIRGINIA CODE COMMISSION

Notice to State Agencies

Contact Information: Mailing Address: Virginia Code
Commission, 201 N. 9th Street, General Assembly Building,
2nd Floor, Richmond, VA 23219; Telephone: Voice (804)
786-3591; FAX (804) 692-0625; Email:
varegs@dls.virginia.gov.

Meeting Notices: Section 2.2-3707 C of the Code of Virginia
requires state agencies to post meeting notices on their
websites and on the Commonwealth Calendar at
http://www.virginia.gov/cmsportal3/cgi-bin/calendar.cqi.

Cumulative Table of Virginia Administrative Code Sections
Adopted, Amended, or Repealed: A table listing regulation
sections that have been amended, added, or repealed in the
Virginia Register of Regulations since the regulations were
originally published or last supplemented in the print version
of the Virginia Administrative Code is available at
http://register.dls.virginia.gov/cumultab.htm.

ERRATA

STATE AIR POLLUTION CONTROL BOARD

Titles of Regulations: 9VAC5-20. General Provisions (Rev.
B12) (amending 9VAC5-20-21).

9VAC5-40. Existing Stationary Sources (Rev. B12)
(adding 9VACS5-40-8200 through 9VAC5-40-8370).

Publication: 28:23 VA.R. 1714 - 1722 July 16, 2012.
Correction to Final Regulation:

Page 1719, 9VAC5-40-8210 C, change the defined term
"'Performance test, as defined in 40 CFR 63.1," to
"'Performance test as defined in 40 CFR 63.1"

Page 1720, 9VAC5-40-8270, delete subsection designator
"A." and delete subsections B and C in their entirety.
VAR. Doc. No. R12-3184; Filed July 20, 2012, 1:01 p.m.

STATE CORPORATION COMMISSION

Title of Regulation: 10VAC5-161. Mortgage Loan
Originators (amending 10VAC5-161-10 through 10VAC5-
161-40, 10VACS5-161-60; adding 10VAC5-161-45,
10VAC5-161-70, 10VAC5-161-80).

Publication: 28:20 VA.R. 1579-1584 June 4, 2012.

Correction to Final Regulation:

Page 1582, 10VAC5-161-45 A 1 c, line 3, change
"subdivision A 1 a or b of this section" to "subdivision 1 a or
b of this subsection”

Page 1582, 10VAC5-161-45 A 2, lines 1 and 6, change
"subdivision A 1 of this section" to "subdivision 1 of this

Page 1583, 10VAC5-161-60 C 2, last line, change "section™
to "subsection”

VAR. Doc. No. R12-2883

DEPARTMENT OF STATE POLICE

Title of Regulation: 19VAC30-70. Motor Vehicle Safety
Inspection Rules and Regulations (amending 19VAC30-
70-1, 19VAC30-70-3 through 19VAC30-70-10, 19VAC30-
70-30, 19VAC30-70-40 through 19VAC30-70-230,
19VAC30-70-260, 19VAC30-70-290, 19VAC30-70-310,
19VAC30-70-330, 19VAC30-70-340, 19VAC30-70-350,
19VAC30-70-360, 19VAC30-70-390, 19VAC30-70-430,
19VAC30-70-450, 19VAC30-70-460, 19VAC30-70-490,
19VAC30-70-500, 19VAC30-70-510, 19VAC30-70-530,
19VAC30-70-550, 19VAC30-70-570, 19VAC30-70-580,
19VAC30-70-660; adding 19VAC30-70-9.1, 19VAC30-70-
11, 19VAC30-70-25, 19VAC30-70-31, 19VAC30-70-32,
19VAC30-70-690).

Publication: 28:24 VA.R. 1861-1933 July 30, 2012.
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General Notices/Errata

Correction to Final Regulation:
Page 1870, 19VAC30-70-10 F, line 2, unstrike "the"

Page 1879, 19VAC30-70-50 I, sentences 2 and 3, strike "The
current trailer/motorcycle decal will continue to be utilized
for trailers only until depletion. Decals for trailers will
eventually have a prefix T and will remain blue" and insert
"Trailers have a separate decal that is blue and issued with the

prefix T"

Page 1879, 19VAC30-70-50 1, last sentence, change
"trailer/motorcycle" to "trailer and motorcycle™

Page 1916, before 19VAC30-70-490, strike part heading in
its entirety "Part\/-—Inspection—Regquirements—for\ehicles

Page 1933, before 19VAC30-70-690, change "Part VII" to
"Part VI"
VA.R. Doc. No. R12-2928
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