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THE VIRGINIA REGISTER INFORMATION PAGE

THE VIRGINIA REGISTER OF REGULATIONS is an official state
publication issued every other week throughout the year. Indexes are
published quarterly, and are cumulative for the year. The Virginia
Register has several functions. The new and amended sections of
regulations, both as proposed and as finally adopted, are required by law
to be published in the Virginia Register. In addition, the Virginia
Register is a source of other information about state government,
including petitions for rulemaking, emergency regulations, executive
orders issued by the Governor, and notices of public hearings on
regulations.

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS
An agency wishing to adopt, amend, or repeal regulations must first
publish in the Virginia Register a notice of intended regulatory action; a
basis, purpose, substance and issues statement; an economic impact
analysis prepared by the Department of Planning and Budget; the
agency's response to the economic impact analysis; a summary; a notice
giving the public an opportunity to comment on the proposal; and the
text of the proposed regulation.

Following publication of the proposal in the Virginia Register, the
promulgating agency receives public comments for a minimum of 60
days. The Governor reviews the proposed regulation to determine if it is
necessary to protect the public health, safety and welfare, and if it is
clearly written and easily understandable. If the Governor chooses to
comment on the proposed regulation, his comments must be transmitted
to the agency and the Registrar no later than 15 days following the
completion of the 60-day public comment period. The Governor's
comments, if any, will be published in the Virginia Register. Not less
than 15 days following the completion of the 60-day public comment
period, the agency may adopt the proposed regulation.

The Joint Commission on Administrative Rules (JCAR) or the
appropriate standing committee of each house of the General Assembly
may meet during the promulgation or final adoption process and file an
objection with the Registrar and the promulgating agency. The objection
will be published in the Virginia Register. Within 21 days after receipt
by the agency of a legislative objection, the agency shall file a response
with the Registrar, the objecting legislative body, and the Governor.
When final action is taken, the agency again publishes the text of the
regulation as adopted, highlighting all changes made to the proposed
regulation and explaining any substantial changes made since
publication of the proposal. A 30-day final adoption period begins upon
final publication in the Virginia Register.

The Governor may review the final regulation during this time and, if he
objects, forward his objection to the Registrar and the agency. In
addition to or in lieu of filing a formal objection, the Governor may
suspend the effective date of a portion or all of a regulation until the end
of the next regular General Assembly session by issuing a directive
signed by a majority of the members of the appropriate legislative body
and the Governor. The Governor's objection or suspension of the
regulation, or both, will be published in the Virginia Register. If the
Governor finds that changes made to the proposed regulation have
substantial impact, he may require the agency to provide an additional
30-day public comment period on the changes. Notice of the additional
public comment period required by the Governor will be published in the
Virginia Register.

The agency shall suspend the regulatory process for 30 days when it
receives requests from 25 or more individuals to solicit additional public
comment, unless the agency determines that the changes have minor or
inconsequential impact.

A regulation becomes effective at the conclusion of the 30-day final
adoption period, or at any other later date specified by the promulgating
agency, unless (i) a legislative objection has been filed, in which event
the regulation, unless withdrawn, becomes effective on the date
specified, which shall be after the expiration of the 21-day objection
period; (ii) the Governor exercises his authority to require the agency to
provide for additional public comment, in which event the regulation,

unless withdrawn, becomes effective on the date specified, which shall
be after the expiration of the period for which the Governor has provided
for additional public comment; (iii) the Governor and the General
Assembly exercise their authority to suspend the effective date of a
regulation until the end of the next regular legislative session; or (iv) the
agency suspends the regulatory process, in which event the regulation,
unless withdrawn, becomes effective on the date specified, which shall
be after the expiration of the 30-day public comment period and no
earlier than 15 days from publication of the readopted action.
A regulatory action may be withdrawn by the promulgating agency at
any time before the regulation becomes final.
FAST-TRACK RULEMAKING PROCESS
Section 2.2-4012.1 of the Code of Virginia provides an exemption from
certain provisions of the Administrative Process Act for agency
regulations deemed by the Governor to be noncontroversial. To use this
process, Governor's concurrence is required and advance notice must be
provided to certain legislative committees. Fast-track regulations will
become effective on the date noted in the regulatory action if no
objections to using the process are filed in accordance with § 2.2-4012.1.
EMERGENCY REGULATIONS
Pursuant to §2.2-4011 of the Code of Virginia, an agency, upon
consultation with the Attorney General, and at the discretion of the
Governor, may adopt emergency regulations that are necessitated by an
emergency situation. An agency may also adopt an emergency
regulation when Virginia statutory law or the appropriation act or federal
law or federal regulation requires that a regulation be effective in 280
days or less from its enactment. The emergency regulation becomes
operative upon its adoption and filing with the Registrar of Regulations,
unless a later date is specified. Emergency regulations are limited to no
more than 12 months in duration; however, may be extended for six
months under certain circumstances as provided for in § 2.2-4011 D.
Emergency regulations are published as soon as possible in the Register.
During the time the emergency status is in effect, the agency may
proceed with the adoption of permanent regulations through the usual
procedures. To begin promulgating the replacement regulation, the
agency must (i) file the Notice of Intended Regulatory Action with the
Registrar within 60 days of the effective date of the emergency
regulation and (ii) file the proposed regulation with the Registrar within
180 days of the effective date of the emergency regulation. If the agency
chooses not to adopt the regulations, the emergency status ends when the
prescribed time limit expires.
STATEMENT
The foregoing constitutes a generalized statement of the procedures to be
followed. For specific statutory language, it is suggested that Article 2
(8 2.2-4006 et seq.) of Chapter 40 of Title 2.2 of the Code of Virginia be
examined carefully.

CITATION TO THE VIRGINIA REGISTER
The Virginia Register is cited by volume, issue, page number, and date.
28:2 VA.R. 47-141 September 26, 2011, refers to Volume 28, Issue 2,
pages 47 through 141 of the Virginia Register issued on
September 26, 2011.
The Virginia Register of Regulations is published pursuant to Article 6
(8 2.2-4031 et seq.) of Chapter 40 of Title 2.2 of the Code of Virginia.
Members of the Virginia Code Commission: John S. Edwards,
Chairman; Gregory D. Habeeb; James M. LeMunyon; Ryan T.
McDougle; Robert L. Calhoun; E.M. Miller, Jr.; Thomas M.
Moncure, Jr.; Wesley G. Russell, Jr.; Charles S. Sharp; Robert L.
Tavenner; Christopher R. Nolen; J. Jasen Eige or Jeffrey S.
Palmore.
Staff of the Virginia Register: Jane D. Chaffin, Registrar of Regulations;
June T. Chandler, Assistant Registrar; Rhonda Dyer, Publications
Assistant; Terri Edwards, Operations Staff Assistant;
Karen Perrine, Staff Attorney.
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PUBLICATION SCHEDULE AND DEADLINES

This schedule is available on the Register's Internet home page (http://register.dls.virginia.gov).

Volume: Issue

29:2
29:3
29:4
29:5
29:6
29:7
29:8
29:9
29:10
29:11
29:12
29:13
29:14
29:150
29:16
29:17
29:18
29:19
29:20
29:21
29:22
29:23
29:24
29:25
29:26
30:1
30:2
30:3
30:4
30:5
30:6

Material Submitted By Noon*

September 2012 through November 2013

Will Be Published On

September 5, 2012
September 19, 2012
October 3, 2012
October 17, 2012
October 31, 2012
November 13, 2012 (Tuesday)
November 28, 2012
December 11, 2012 (Tuesday)
December 26, 2012
January 9, 2013
January 23, 2013
February 6, 2013
February 20, 2013
March 6, 2013
March 20, 2013
April 3, 2013

April 17, 2013

May 1, 2013

May 15, 2013

May 29, 2013

June 12, 2013

June 26, 2013

July 10, 2013

July 24,2013
August 7, 2013
August 21, 2013
September 4, 2013
September 18, 2013
October 2, 2013
October 16, 2013
October 30, 2013

*Filing deadlines are Wednesdays unless otherwise specified.

September 24, 2012
October 8, 2012
October 22, 2012
November 5, 2012
November 19, 2012
December 3, 2012
December 17, 2012
December 31, 2012
January 14, 2013
January 28, 2013
February 11, 2013
February 25, 2013
March 11, 2013
March 25, 2013
April 8, 2013

April 22, 2013
May 6, 2013

May 20, 2013

June 3, 2013

June 17, 2013

July 1, 2013

July 15, 2013

July 29, 2013
August 12, 2013
August 26, 2013
September 9, 2013
September 23, 2013
October 7, 2013
October 21, 2013
November 4, 2013
November 18, 2013
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NOTICES OF INTENDED REGULATORY ACTION

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of
the Code of Virginia that the Board of Medical Assistance
Services intends to consider amending 12VAC30-20,
Administration of Medical Assistance Services. The
purpose of the proposed action is to implement Chapter 890,
Item 300 H of the 2011 Acts of Assembly, which requires
electronic Medicaid claims billing for providers newly
enrolled on or after October 1, 2011, and for all other
providers as of July 1, 2012,

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.
Statutory Authority: § 32.1-325 of the Code of Virginia.
Public Comment Deadline: October 24, 2012.
Agency Contact: Tom Edicola, Director, Program Operations
Division, Department of Medical Assistance Services, 600
East Broad Street, Richmond, VA 23219, telephone (804)
786-8098, FAX (804) 786-1680, or email
tom.edicola@dmas.virginia.gov.

VAR. Doc. No. R13-2789; Filed September 4, 2012, 1:23 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of
the Code of Virginia that the Board of Medical Assistance
Services intends to consider amending 12VAC30-120,
Waivered Services. The purpose of the proposed action is to
create standards for the exception to the new hourly limit for
waiver covered personal care services that individuals must
satisfy in order to be approved for such services in excess of
the new limit.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.
Statutory Authority: § 32.1-325 of the Code of Virginia.
Public Comment Deadline: October 24, 2012.
Agency Contact: Melissa Fritzman, Project Manager,
Division of Long Term Care Services, Department of Medical
Assistance Services, 600 East Broad Street, Suite 1300,
Richmond, VA 23219, telephone (804) 225-4206, FAX (804)
612-0040, or email melissa.fritzman@dmas.virginia.gov.
VAR. Doc. No. R13-2812; Filed September 4, 2012, 12:35 p.m.
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REGULATIONS

For information concerning the different types of regulations, see the Information Page.

Symbol Key
Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion. Brackets are used in final regulations to indicate changes from the
proposed regulation.

TITLE 4. CONSERVATION AND NATURAL

RESOURCES
MARINE RESOURCES COMMISSION
REGISTRAR'S NOTICE: The Marine Resources
Commission is claiming an exemption from the

Administrative Process Act in accordance with § 2.2-4006 A
11 of the Code of Virginia; however, the commission is
required to publish the full text of final regulations.

Final Regulation

Title of Regulation: 4VAC20-110. Pertaining to Lobsters
(amending 4VAC20-110-15 through 4VAC20-110-40).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: September 1, 2012.

Agency Contact: Jane Warren, Agency Regulatory
Coordinator, Marine  Resources Commission, 2600
Washington Avenue, 3rd Floor, Newport News, VA 23607,
telephone (757) 247-2248, FAX (757) 247-2002, or email
betty.warren@mrc.virginia.gov.

Summary:
The amendments establish season and minimum size
restrictions for lobsters harvested and landed in Virginia
and require mandatory V-notching of berried (egg
bearing) females.

4VAC20-110-15. Definitions.

"Berried female" means a female lobster bearing eggs
attached to the abdominal appendages.

"Carapace" means the unsegmented body shell of the
American lobster.

"Carapace length" means the straight line measurement from
the rear of the eye socket parallel to the center line of the
carapace to the posterior edge of the carapace.

"Ghost panel" means a panel, or other mechanism, designed
to allow for the escapement of lobster after a period of time if
the trap has been abandoned or lost.

"Land" or "landing" means to (i) enter port with finfish,
shellfish, crustaceans, or other marine seafood on board any
boat or wvessel; (ii) begin offloading finfish, shellfish,
crustaceans, or other marine seafood; or (iii) offload finfish,
shellfish, crustaceans, or other marine seafood.

"Lobster" means any crustacean of the species Homarus
americanus.

"V-notched female lobster" means any female lobster
bearing a V-shaped notch (i.e., a straight-sided triangular cut

without setal hairs, at least 1/4 inch in depth and not greater
than 1/2 inch in depth and tapering to a sharp point) in the
flipper next to the right of the center flipper as viewed from
the rear of the female lobster. VV-notched female lobster also
means any female that is mutilated in a manner that could
hide, obscure, or obliterate such a mark.

4VAC20-110-20. Minimum and maximum size limit.

It shall be unlawful for any person to possess for a period
longer than is necessary for immediate measurement any
lobster less than 3-3/8 3-17/32 inches in carapace length or
any female lobster greater than 5-1/2 5-1/4 inches in carapace
length, except for scientific purposes and with the express
written consent of the Commissioner of Marine Resources.

4VAC?20-110-30. Possession prohibitions.

A. It shall be unlawful for any person to possess for a period
longer than is necessary for immediate determination of the
presence of eggs, any berried female egg-bearing lobster,
except for scientific purposes and with the express written
consent of the Commissioner of Marine Resources.

B. It shall be unlawful for any person to possess for a period
longer than is necessary for immediate determination of
unnatural removal of eggs, a lobster that has been scrubbed or
has in any manner other than natural hatching had the eggs
removed therefrom.

C. It shall be unlawful to possess a V-notched female
lobster. The prohibition on possession of a V-notched female
lobster applies to all persons, including but not limited to
fishermen, dealers, shippers, and restaurants.

D. It shall be unlawful to possess a lobster that has an outer
shell that has been speared.

E. It shall be unlawful to land lobster from February 1
through March 31.

4VAC20-110-40. Marking of lobsters.

Any berried female harvested in or from Virginia waters shall
be V-notched before being returned to the sea immediately.
VAR. Doc. No. R13-3380; Filed August 31, 2012, 2:06 p.m.

Final Regulation

Title of Regulation: 4VAC20-252. Pertaining to the Taking
of Striped Bass (amending 4VAC20-252-20, 4VAC20-252-
30, 4VAC20-252-50).

Statutory Authority: § 28.2-201 of the Code of Virginia.
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Regulations

Effective Date: September 1, 2012.

Agency Contact: Jane Warren, Agency Regulatory
Coordinator, Marine  Resources Commission, 2600
Washington Avenue, 3rd Floor, Newport News, VA 23607,
telephone (757) 247-2248, FAX (757) 247-2002, or email
betty.warren@mrc.virginia.gov.

Summary:
The amendments authorize the recreational harvest of
striped bass by spear fishing.

4V AC20-252-20. Definitions.

The following words and terms when used in this chapter
shall have the following meaning unless the context clearly
indicates otherwise:

"Chesapeake area" means the area that includes the
Chesapeake Bay and its tributaries and the Potomac River
tributaries.

"Chesapeake Bay and its tributaries" means all tidal waters
of the Chesapeake Bay and its tributaries within Virginia,
westward of the shoreward boundary of the Territorial Sea,
excluding the coastal area and the Potomac River tributaries
as defined by this section.

"Coastal area" means the area that includes Virginia's
portion of the Territorial Sea, plus all of the creeks, bays,
inlets, and tributaries on the seaside of Accomack County,
Northampton County (including areas east of the causeway
from Fisherman Island to the mainland), and the City of
Virginia Beach (including federal areas and state parks,
fronting on the Atlantic Ocean and east and south of the point
where the shoreward boundary of the Territorial Sea joins the
mainland at Cape Henry).

"Commission" means the Marine Resources Commission.

"Commercial fishing" or "fishing commercially" or
"commercial fishery" means fishing by any person where the
catch is for sale, barter, trade, or any commercial purpose, or
is intended for sale, barter, trade, or any commercial purpose.

"Potomac River tributaries" means all the tributaries of the
Potomac River that are within Virginia's jurisdiction
beginning with, and including, Flag Pond thence upstream to
the District of Columbia boundary.

"Recreational fishing" or "fishing recreationally” or
"recreational fishery" means fishing by any person, whether
licensed or exempted from licensing, where the catch is not
for sale, barter, trade, or any commercial purpose, or is not
intended for sale, barter, trade, or any commercial purpose.

"Share" means a percentage of the striped bass commercial
harvest quota.

"Spawning reaches" means sections within the spawning
rivers as follows:

1. James River from a line connecting Dancing Point and

New Sunken Meadow Creek upstream to a line connecting
City Point and Packs Point.

2. Pamunkey River from the Route 33 Bridge at West
Point upstream to a line connecting Liberty Hall and the
opposite shore.

3. Mattaponi River from the Route 33 Bridge at West Point
upstream to the Route 360 bridge at Aylett.

4. Rappahannock River from the Route 360 Bridge at
Tappahannock upstream to the Route 1 Falmouth Bridge.

"Spear" or "spearing” means to fish while the person is fully
submerged under the water's surface with a mechanically
aided device designed to accelerate a barbed spear.

"Striped bass" means any fish of the species Morone
saxatilis, including any hybrid of the species Morone
saxatilis.

4VAC20-252-30. General prohibitions and requirements.

A. It shall be unlawful for any person to possess any striped
bass taken from the tidal waters of Virginia, including
Virginia's portion of the Territorial Sea, except in accord with
the provisions of Title 28.2 of the Code of Virginia and in
accord with the provisions of this chapter.

B. It shall be unlawful for any person to possess any striped
bass taken from the tidal waters of Virginia, including
Virginia's portion of the Territorial Sea, during a time, from
an area, and with a gear type when there is no open season set
forth in this chapter for such time, area, and gear type.

C. Except for those persons permitted in accordance with
4VAC20-252-170, it shall be unlawful for any person to
possess any striped bass less than 18 inches total length at any
time.

D. It shall be unlawful for any person to possess any striped
bass that measures less than the minimum size or more than
the maximum size applicable to the open season when fishing
occurs, except as described in 4VAC20-252-115.

E. Total length measurement of striped bass shall be in a
straight line from tip of nose to tip of tail.

F. It shall be unlawful for any person while aboard any boat
or vessel or while fishing from shore or pier to alter any
striped bass or to possess any altered striped bass such that its
total length cannot be determined.

G. It shall be unlawful for any person to spearor gaff; or
attempt to spear-or gaff any striped bass at any time.

H. It shall be unlawful for any person to use a commercial
hook and line within 300 feet of any bridge, bridge-tunnel,
jetty, or pier during Thanksgiving Day and the following day
or during any open recreational striped bass season in the
Chesapeake Bay and its tributaries, except during the period
midnight Sunday through 6 a.m. Friday.

I. Unless specified differently in other regulations, it shall be
unlawful to place, set, or fish any gill net within 300 feet of
any bridge, bridge-tunnel, jetty, or pier during any open
recreational striped bass season in the Chesapeake Bay and its
tributaries, except during the period midnight Sunday through
midnight Wednesday.
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J. During the period April 1 through May 31, inclusive, it
shall be unlawful for any person to set or fish any anchored
gill net or staked gill net, for any purpose, within the
spawning reaches of the James, Pamunkey, Mattaponi, and
Rappahannock Rivers. Drift or float gill nets may be set and
fished within the spawning reaches of these rivers during this
period, provided that the person setting and fishing the net
remains with the net during the time it is fishing and all
striped bass that are caught shall be returned to the water
immediately.

K. Holding any permit issued by the commission to fish for
striped bass, recreationally or commercially, shall authorize
any commission personnel or their designees to inspect,
measure, weigh, or take biological samples from any striped
bass in possession of the permit holder.

L. Nothing in this chapter shall preclude any person, who is
legally eligible to fish, from possessing any striped bass
tagged with a Virginia Institute of Marine Science (VIMS)
fluorescent green tag. Possession of these VIMS-tagged
striped bass shall not count towards the personal recreational
possession limit, and permitted commercial striped bass
individual transferable quota (ITQ) holders shall not be
required to apply a tamper evident, numbered tag provided by
the commission, in order to possess any striped bass tagged
with a VIMS-inscribed green fluorescent tag. It shall be
unlawful for any person to retain any of these VIMS-tagged
striped bass for a period of time that is longer than necessary
to provide the VIMS-tagged striped bass to a VIMS
representative. Under no circumstance shall any VIMS-
tagged striped bass be stored for future use or sale or
delivered to any person who is not a VIMS representative.

4VAC20-252-50. Concerning recreational fishing: general.

A. It shall be unlawful for any person fishing recreationally
to take erte, catch, or attempt to take or catch any striped
bass with by any gear or method other than hook and line, rod
and reel, er hand line, or spearing.

B. It shall be unlawful for any person fishing recreationally
to possess any striped bass while fishing in an area where or
at a time when there is no open recreational striped bass
season, except as described in 4VAC20-252-115. Striped bass
caught contrary to this provision shall be returned to the water
immediately.

C. It shall be unlawful for any person fishing recreationally
to possess land and retain any striped bass in excess of the
possession limit applicable for the area and season being
fished within the 24-hour period of 12 a.m. through 11:59
p.m. Striped bass taken in excess of the possession limit shall
be returned to the water immediately.

When fishing from a boat or vessel where the entire catch is
held in a common hold or container, the possession limit shall
be for the boat or vessel and shall be equal to the number of
persons on board legally eligible to fish multiplied by the
applicable personal possession limit. The captain or operator

of the boat or vessel shall be responsible for any boat or
vessel possession limit.

D. It shall be unlawful to combine possession limits when
there is more than one area or season open at the same time.

E. It shall be unlawful for any person while actively fishing
pursuant to a recreational fishery to possess any striped bass
that are smaller than the minimum size limit or larger than the
maximum size limit for the area and season then open and
being fished, except as described in 4VAC20-252-115. Any
striped bass caught that does not meet the applicable size
limit shall be returned to the water immediately.

F. It shall be unlawful for any person to sell, offer for sale,
trade or barter any striped bass taken by hook and line, rod
and reel, of hand line,_or spearing provided, however, this
provision shall not apply to persons possessing a commercial
hook-and-line license and a striped bass permit and meeting
the other requirements of this chapter.

G. It shall be unlawful for any person fishing recreationally
to transfer any striped bass to another person, while on the
water or while fishing from a pier or shore.

H. It shall be unlawful for the captain of any charter boat or
charter vessel to take hook-and-line, rod-and-reel, ef hand
line, or spear fishermen for hire unless the captain has
obtained a permit from the commission and is the holder of a
Coast Guard charter license.

I. Charter boat captains shall report to the commission, on
forms provided by the commission, all daily quantities of
striped bass caught and harvested, and daily fishing hours for
themselves or their customers, respectively. The written
report shall be forwarded to the commission no later than 15
days following the last day of any open season. In addition,
charter boat captains engaging in the Bay and Coastal Spring
Trophy-size Striped Bass Recreational Fishery and the
Potomac River Tributaries Spring Striped Bass Recreational
Fishery shall provide the report required by 4VAC20-252-60
and 4VAC20-252-70, respectively. Failure to provide these
reports is a violation of this chapter.

VAR. Doc. No. R13-3364; Filed August 31, 2012, 1:46 p.m.

Final Regulation
Title of Regulation: 4VAC20-560. Pertaining to Shellfish
Management Areas (amending 4VAC20-560-20 through
4V AC20-560-50).
Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: September 1, 2012.

Agency Contact: Jane Warren, Agency Regulatory
Coordinator, Marine  Resources Commission, 2600
Washington Avenue, 3rd Floor, Newport News, VA 23607,
telephone (757) 247-2248, FAX (757) 247-2002, or email
betty.warren@mrc.virginia.gov.

Summary:
This action removes the York River Shellfish Management
Area as a location for the harvest of hard clams using
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patent tongs and deletes expired provisions concerning the
Newport News Shellfish Management Area.

4VAC20-560-20. Shellfish management areas.
' . il " .

B- A. The Poquoson River Shellfish Management Area shall
consist of all public grounds bounded by a line beginning at
Hunts Point Survey Taylor and running northwesterly to
Survey Station Spit;; thence northeasterly to Survey Station
Cabin North;; thence east to Survey Station Cabin Souths;
thence southeasterly following the general shoreline (not to
include any creeks or canals) to the flag pole near Survey
Station 80 at York Point;; thence 175 degrees to Day Marker
No. 14 and returning to Hunts Point Survey Taylor.

C. B. The Back River Shellfish Management Area shall
consist of all current public clamming grounds bounded by a
line from corner 3 on Shell Plant 115 through corner 17, a
daymarker, on Shell Plant 115, 237.42 feet to a point being
the point of beginning; thence southeasterly to corner number
1 Public Clamming Ground (PCG#12); thence southeasterly
to corner number 3A Public Clamming Ground (PCG#12);
thence northeasterly to corner number 3 Public Clamming
Ground (PCG#12); thence northwesterly to corner number 2
Public Clamming Ground (PCG#12); thence southwesterly to
the POB. Also, for a period of one year, throughout 1994,
Shell Plant 115 will also be included in the Back River
Shellfish Management Area.

B- C. The James River Broodstock Management Area is
located inside Public Ground No. 1, Warwick County, south
of the James River Bridge, further described as follows:
Beginning at a corner number 611 (State Plane Coordinates
North 249766.12 East 2596017.56); thence Grid Azimuth
308-39-51, 1074.35' to a corner number 613 (State Plane
Coordinates North 250437.32 East 2595178.68); thence Grid
Azimuth 28-15-00, 366.30' to a corner number 614 (State
Plane Coordinates North 250759.99 East 2595352.06); thence
Grid Azimuth 132-36-45, 1114.51' to a corner number 612
(State Plane Coordinates North 250005.43 East 2596172.28);
thence Grid Azimuth 212-53-03, 284.97' to a corner number
611, being the point of beginning, containing 8.04 acres.

E: D. The York River Broodstock Management Area shall
consist of the area under any portion of the George P.
Coleman Memorial Bridge, in addition to the area within 300
feet of the eastern, or downstream, side of the George P.
Coleman Memorial Bridge and the area within 300 feet of the
western, or upstream, side of the George P. Coleman
Memorial Bridge.

E- E. The Newport News Shellfish Management Area shall
consist of all current public clamming grounds bounded by a

line beginning at the intersection of the James River Bridge
and Public Ground No. 1, Warwick County, downstream
side; thence east southeasterly along the boundary to corner
#5, Public Ground No. 1, Warwick County; thence southeast
along the boundary to a corner (249,066.55/2,595,681.74);
thence northeast along the boundary to the intersection of a
line between the James River Bridge and the northwest corner
of Newport News Shipbuilding and Drydock Company
shipyard near station "HELO," said line being perpendicular
to the James River Bridge; thence southeast along the defined
line to the northwest corner of the shipyard; thence
downstream to the offshore end of the floating drydock;
thence to the offshore end of shipyard pier #6 just south of
"Stack"; thence to the offshore end of pier #2 (F R Priv);
thence to FI Y "A" off the end of the pier just south of 23rd
Street; thence to the offshore end of pier #9 (2 F Y siren);
thence to the offshore end of the old coal pier downstream of
pier #9; thence to navigational aid FI G "13"; thence to the
northeast corner of the Fan Building on the south island of the
Monitor Merrimac Bridge Tunnel; thence southerly along the
downstream side of the Monitor Merrimac Bridge Tunnel to
the first overhead light structure on the bridge tunnel north of
the small boat channel hump; thence northwesterly to corner
#3, lease #10091 (Hazelwood); thence northwesterly along
the boundary to corner #2, lease #10091 (Hazelwood); thence
southwesterly to corner #1, Public Ground No. 2, Nansemond
County; thence northwesterly along the boundary to corner
#6, at the intersection of Public Ground No. 2, Nansemond
County, and Public Ground No. 6, Isle of Wight County;
thence north northwesterly along the boundary to corner
#614, Public Ground No. 6, Isle of Wight County; thence
north northwesterly along the boundary to corner #2, Public
Ground No. 6, Isle of Wight County; thence northwesterly
along the boundary to the intersection of the James River
Bridge and Public Ground No. 6, Isle of Wight County;
thence northeasterly along the downstream side of the James
River Bridge to the intersection with Public Ground No. 1,
Warwick County, at the point of beginning.

G- F. The Back River Reef Broodstock Management Area
shall consist of the area within a 2000 radius of the center
buoy, with a position of 37° 08' 12" north, 76° 13' 54" west.

H: G. The Middle Ground Light Broodstock Management
Area shall consist of the area within a 1000' radius of the
navigational light, with a position of 36° 56.7' north, 76° 23.5'
west.

£ H. The York Spit Reef Broodstock Management Area
shall consist of the area contained within the defined latitudes
and longitudes: northwest corner 37° 14' 75" N—076° 14' 20"
W, northeast corner 37° 14' 75" N—O076° 13' 30" W,
southwest corner 37° 14' 05" N—076° 14' 20" W, southeast
corner 37° 14' 05" N—076° 13' 30" W.

4VAC?20-560-30. Permits required.
Each boat or vessel engaged in the harvesting of clams by

patent tong from the Yerk-River-Shellfish-Management-Area;
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the Poquoson River Shellfish Management Area; or the Back
River Shellfish Management Area shall first obtain a permit
specific to the management area to be worked from any
Marine Patrol Officer, and this permit shall be on board the
vessel at all times and available for inspection. The permit
shall state the name and port of the vessel, the registration or
documentation number of the vessel, the name and address of
the owner of the vessel and the name of the captain of the
vessel. Any change to any of the above information shall
require the vessel owner or captain to obtain a new permit.
These permits shall be in addition to all other licenses or
permits required by law.

4VAC20-560-40. Patent tong season.

A-Thelawful season-for the-harvest-of clams-bypatent tong
K Ri i e
Adgust15-through-Nevember 30:
B- A. The lawful season for the harvest of clams by patent
tong from the Poquoson River Shellfish Management Area
shall be March 15 through May 1.

. B. The lawful season for the harvest of clams by patent
tong from the Back River Shellfish Management Area shall
be January 1 through March 31.

B- C. It shall be unlawful for any person to harvest clams by
patent tong from either the ¥Yerk—River. Poguoson River;
Shellfish Management Area or Back River Shellfish
Management Area except as provided in subsections A; and
B;-and-C of this section.

. 1 Q
The lawful season for the harvest of clams by patent tong
from the Newport News Shellfish Management Area shall be
December 1 through April 30, except that if the catch of
clams per tong-hour for the previous season is less than 174
clams per tong-hour, the lawful season shall be December 1
through March 31.

FE-Exceptasprovided-in-subsection-G-ol-this-section—it E. [t

shall be unlawful for any person to harvest clams by patent
tong from the Newport News Shellfish Management Area
from May 1 through November 30, except that if the catch of
clams per tong-hour for the previous season is less than 174
clams per tong-hour, it shall be unlawful for any person to
harvest clams by patent tong from the Newport News
Shellfish Management Area from April 1 through November

4VAC20-560-50. Time of day and harvest restrictions.

A. It shall be unlawful for any person to harvest clams by
patent tong from either the ¥York-River—-or Poquoson River
Shellfish Management Area before sunrise or after 2 p.m.

B. It shall be unlawful for any person to harvest clams by
patent tong from the Back River Shellfish Management Area
before sunrise or after 4 p.m.

C. It shall be unlawful for any person to harvest clams by

patent tong from either the ¥Yeork—River; Pogquoson River
Shellfish Management Area, Newport News Shellfish
Management Area, or Back River Shellfish Management
Area on Saturday or Sunday.

D. It shall be unlawful for any person to harvest any

shellfish from the James River Broodstock Management
Area, Back River Reef Broodstock Management Area,
Middle Ground Light Broodstock Management Area, York
Spit Reef Broodstock Management Area, or York River
Broodstock Management Area at any time.

E. It shall be unlawful for any person to harvest clams by
patent tong from the Newport News Shellfish Management
Area before sunrise or after 2 p.m.

F. It shall be unlawful for any person to possess any amount
of hard clams from the Newport News Shellfish Management
Area that consists of more than 2.0% by number of clams,
which can be passed through a 1-3/8 inch inside diameter
culling ring. The 2.0% allowance shall be measured by the
marine patrol officer from each container or pile of clams.

VAR. Doc. No. R13-3363; Filed August 31, 2012, 1:35 p.m.

DEPARTMENT OF MINES, MINERALS AND ENERGY

Forms
Titles of Requlations: 4VAC25-35. Certification
Requirements for Mineral Miners.
4VAC25-130. Coal Surface Mining Reclamation
Regulations.

Agency Contact: Michael Skiffington, Program Support
Manager, Department of Mines, Minerals and Energy, 1100
Bank Street, 8th Floor, Richmond, VA 23219, telephone
(804) 692-3212, or email
michael.skiffington@dmme.virginia.gov.

NOTICE: Forms used in administering the following
regulations have been filed by the Department of Mines,
Minerals and Energy. The forms are not being published;
however, online users of this issue of the Virginia Register of
Regulations may click on the name of the new or amended
form to access it. The forms are also available from the
agency contact or may be viewed at the Office of the
Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia 23219.

FORMS (4VAC25-35)

Application for Certification Examination, DMM-BMME-1
rev. 8/12).
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Verification of Work Experience Form-Mineral Mining,
DMM-BMME-2 (rev. 8/12).

Application for Renewal-Mineral Mining, DMM-BMME-3
(rev. 8/12).
FORMS (4VAC25-130)

Anniversary Report Form, DMLR-PT-028 (rev. 9/11).

Ground Water Monitoring Report, DMLR-PT-101 (rev.
11/99).

Application for Exemption Determination (Extraction of
Coal Incidental to the Extraction of Other Minerals), DMLR-
211 (rev. 3/09).

Consent for Right of Entry-Exploratory, DMLR-AML-122
(rev. 3/10).

Consent for Right of Entry-Construction, DMLR-AML-123
(rev. 3/10).

Final Inspection — Abandoned Mine Lands — DMLR-AML-
171 (rev. 2/07).

License for Performance-Acid Mine Drainage Investigations
and Monitoring (Abandoned Mine Land Program), DMLR-
AML-175c (11/96).

License for Performance-Acid Mine Drainage Reclamation
and Construction (Abandoned Mine Land Program), DMLR-
AML-176¢ (rev. 12/96).

Consent for Right of Entry-Ingress/Egress, DMLR-AML-
177 (rev. 3/98).

Public Notice of Intent to Enter to Conduct Reclamation
Activities, DMLR-AML-301 (rev. 3/10).

Landowner Contact — Abandoned Mine Land Program,
DMLR-AML-302 (rev. 3/10).

Lien Waiver —Real Estate Appraisal — Abandoned Mine
Land Program, DMLR-AML-305 (rev. 3/10).

Estates to be Appraised — Abandoned Mine Land Program,
DMLR-AML-309 (rev. 3/10).

Lien Waiver — Realty Analysis — Abandoned Mine Land
Program, DMLR-AML-311 (rev. 3/10).

Application for Recertification: DMLR
Endorsement/Blaster's Certification, DMLR-BCME-03 (rev.
3/09).

Application for DMLR Endorsement: Blaster's Certification
(Coal Surface Mining Operation), DMLR-BCME-04 (rev.
3/09).

Geology and Hydrology Information Part A through E,
DMLR-CP-186 (rev. 3/86).

Notice of Temporary Cessation, DMLR-ENF-220 (rev.
3/09).

Lands Unsuitable Petition, DMLR-OA-131 (rev. 12/85).

Chapter 19-Statement for Third Party-Certificate of Deposit,
DMLR-PS-093 (rev. 12/85).

Application for Performance Bond Release, DMLR-PT-212
(rev. 3/09)

Example-Waiver (300 Feet from Dwelling), DMLR-PT-223
(rev. 2/96).

Analysis, Premining vs  Postmining  Productivity
Comparison (Hayland/Pasture Land Use), DMLR-PT-012
(rev. 3/09).

Surety Bond, DMLR-PT-013 (rev. 8/07).

Surety Bond-Federal Lands, DMLR-PT-013A (rev. 3/09).
Surety Bond Rider, DMLR-PT-013B (rev. 8/07).

Map Legend, DMLR-PT-017 (rev. 3/09).

Certificate of Deposit, DMLR-PT-026 (rev. 8/07).

Form Letter From Banks Issuing a CD as Performance Bond
for Mining on Federal Lands, DMLR-PT-026A (rev. 8/07).

Operator's Seeding Report, DMLR-PT-011 (rev. 3/09).
Request for Relinquishment, DMLR-PT-027 (rev. 6/09).
Water Supply Inventory List, DMLR-PT-030 (rev. 3/09).

Application for Permit for Coal Surface Mining and
Reclamation Operations and National Pollutant Discharge
Elimination System (NPDES), DMLR-PT-034 (rev. 2/99).
Request for DMLR Permit Data, DMLR-PT-034info (rev.
3/10).

Certification - Application for Permit: Coal Surface Mining
and Reclamation Operations, DMLR-PT-034D (rev. 3/09).

Coal Exploration Notice, DMLR-PT-051 (rev. 7/10).

Well Construction Data Sheet, DMLR-WCD-034D (rev.
5/04).

Sediment Basin Design Data Sheet, DMLR-PT-086 (rev.
3/09).

; . |_Certification.
BMLER-PT-092 (rev—3/09)

; ion-Certification. 198 {rev. 3/09).
Ground Water Monitoring Report, DMLR-PT-101 (rev.
3/09).

Pre-Blast Survey, DMLR-PT-104 (rev. 3/09).

Sooil_Fill | Ref | ; .
Stage-Area Storage Computations, DMLR-PT-111 (rev.
3/09).

Discharge Monitoring Report, DMLR-PT-119 (rev. 3/09).

Water  Monitoring  Report-Electronic  File/Printout
Certification, DMLR-PT-119C (rev. 3/09).

Coal Surface Mining Reclamation Fund Application,
DMLR-PT-162 (rev. 3/09).
Conditions-Coal  Surface
DMLR-PT-167 (rev. 3/09).

Coal Surface Mining Reclamation Fund Tax Reporting
Form, DMLR-PT-178 (rev. 3/09).

Mining Reclamation Fund,
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Surface Water Monitoring Report, DMLR-PT-210 (rev.
3/09).

Application For Performance Bond Release, DMLR-PT-212
(rev. 3/09).

Public Notice: Application for Transfer, Assignment, or Sale
of Permit Rights under Chapter 19 of Title 45.1 of the Code
of Virginia, DMLR-PT-219 (rev. 3/09).

Public Notice: Application for Bond Reduction Under
Chapter 19 of Title 45.1 of the Code of Virginia, Phase I,
DMLR-PT-225 (rev. 3/09).

Public Notice: Application for Bond Reduction Under
Chapter 19 of Title 45.1 of the Code of Virginia, Phase II,
DMLR-PT-226 (rev. 3/09).

Public Notice: Application for Bond Reduction Under
Chapter 19 of Title 45.1 of the Code of Virginia, Phase IlI,
DMLR-PT-227 (rev. 3/09).

Public Notice: Application for Bond Reduction Under
Chapter 19 of Title 45.1 of the Code of Virginia, Incremental
Bond Reduction, DMLR-PT-228 (rev. 8/09).

Verification of Public Display of Application, DMLR-PT-
236 (8/01).

Affidavit (Permit Application Information: Ownership and

Control Information and Violation History Information),
DMLR-PT-240 (rev. 3/09).

Stream Channel Diversion(s) Certification, DMLR-PT-233
(rev. 3/09).
{rev--3/09).

Affidavit (No Legal Change in a Company's ldentity),
DMLR-PT-250 (rev. 3/09).

Affidavit (Reclamation Fee Payment), DMLR-PT-244 (rev.
3/09).

Application-National  Pollutant Discharge Elimination

System (NPDES) Permit-Short Form C, DMLR-PT-128 (rev.
3/09).

National Pollutant Discharge Elimination System (NPDES)
Application Instructions, DMLR-PT-128A (rev. 3/09).
3/09)-

Surface Water Baseline Data Summary, DMLR-TS-114
(rev. 4/82).

Diversion Design Computation Sheet, DMLR-TS-120 (rev.
12/85).

Sediment Channel Design Data Sheet, DMLR-TS-127 (rev.
12/85).

Virginia Stream Survey, DMLR-TS-217 (rev. 1/87).

Line Transect-Forest Land Count, DMLR-PT-224 (rev.
3/09).

Applicant Violator System (AVS) Ownership & Control
Information, DMLR-AML-003 (rev. 4/97).

Application for Coal Exploration Permit and National
Pollutant Discharge Elimination System Permit, DMLR-PT-
062 (formerly DMLR-PS-062) (rev. 3/09).

Application-National ~ Pollutant Discharge Elimination
System Application Instructions, DMLR-PT-128 (rev. 9/97).

Written Findings, DMLR-PT-237 (rev. 1/98).

Irrevocable Standby Letter of Credit, DMLR-PT-255 (rev.
10/11).

Confirmation of Irrevocable Standby Letter of Credit,
DMLR-PT-255A (eff. 8/03).

Affidavit DMLR-AML-312 (eff. 7/98).

Indemnity Agreement - Self Bond, DMLR-PT-221 (eff.
12/07).

Permittee Consent to Service by Electronic Mail, DMLR-
PT-265 (rev. 3/09).

VA.R. Doc. No. R13-3391; Filed September 5, 2012, 10:15 a.m.

Final Regulation

Title of Regulation: 4VAC25-170. Geothermal Energy
Regulations (amending 4VAC25-170-10 through 4VAC25-
170-80).

Statutory Authority: § 45.1-179.7 of the Code of Virginia.
Effective Date: October 24, 2012.

Agency  Contact:  Michael  Skiffington, Regulatory
Coordinator, Department of Mines, Minerals and Energy,
1100 Bank Street, 8th Floor, Richmond, VA 23219-3402,
telephone (804) 692-3212, FAX (804) 692-3237, TTY (800)
828-1120, or email mike.skiffington@dmme.virginia.gov.

Summary:
The amendments (i) make a technical amendment to the
definition of "geothermal resource” to clarify that the
regulation applies to nonresidential use only and (ii) bring
consistency to data submission requirements for the
Division of Gas and Oil by requiring applicants to use the
Virginia Coordinate System of 1983.

Since publication of the proposed regulation, minor
changes to ensure consistency with other department
regulations have been made. No substantive changes have
been made since publication of the proposed regulation.

Summary of Public Comments and Agency's Response: No
public comments were received by the promulgating agency.

4VVAC25-170-10. Definitions.

The following words and terms; when used in this chapter;
shall have the following meanings; unless the context clearly
indicates otherwise:

"Bottom hole temperature” means the highest temperature
measured in the well or bore hole. It is normally attained
directly adjacent to the producing zone, and commonly at or
near the bottom of the borehole.

P . he \lirainia.C - 1

"Casing" means all pipe set in wells.
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"Conservation” means the preservation of geothermal
resources from loss, waste, or harm.

"Correlative rights" means the mutual right of each
overlying owner in a geothermal area to produce without
waste a just and equitable share of the geothermal resources.
Just and equitable shares shall be apportioned according to a
ratio of the overlying acreage in a tract to the total acreage
included in the geothermal area.

"Department” means the Virginia Department of Mines,
Minerals and Energy.

| e . . l
representative. |

"Designated agent" means that person appointed by the
owner or operator of any geothermal resource well to
represent him.

[ "Director" means the Director of the Department of Mines,
Minerals and Energy or his authorized agent.

"Division director” means the Director of the Division of
Gas and Qil, also known as the Gas and Oil Inspector as
defined in the Virginia Gas and Qil Act of 1990, Chapter 22.1
(8 45.1-361.1 et seq.) of Title 45.1 of the Code of Virginia or
his authorized agent. ]

"Drilling log" means the written record progressively
describing all strata, water, minerals, geothermal resources,
pressures, rate of fill-up, fresh and salt water-bearing horizons
and depths, caving strata, casing records and such other
information as is usually recorded in the normal procedure of
drilling. The term shall also include the downhole
geophysical survey records or logs; if any are made.

"Exploratory well" means an existing well or a well drilled
solely for temperature observation purposes preliminary to
filing an application for a production or injection well permit.

"Geothermal area” means the general land area which that is
underlaid or reasonably appears to be underlaid by
geothermal resources in a single reservoir, pool, or other
source or interrelated sources, as such area or areas may be
from time to time designated by the department.

"Geothermal energy" means the usable energy produced or
which that can be produced from geothermal resources.

"Geothermal reservoir" means the rock, strata, or fractures
within the earth from which natural or injected geothermal
fluids are obtained.

"Geothermal resource™ means the natural heat of the earth at
temperatures 70°F or above with volumetric rates of 100
gallons per minute or greater and the energy, in whatever
form, present in, associated with, or created by, or which that
may be extracted from, that natural heat. This definition does
not include ground heat or groundwater resources at lower

temperatures and rates that may be used in association with
heat pump installations.

"Geothermal waste" means any loss or escape of geothermal
energy, including, but not limited to:

1. Underground loss resulting from the inefficient,
excessive, or improper use or dissipation of geothermal
energy; or the locating, spacing, construction, equipping,
operating, or producing of any well in a manner which that
results, or tends to result, in reducing the quantity of
geothermal energy to be recovered from any geothermal
area in Virginia; provided, however, that unavoidable
dissipation of geothermal energy resulting from oil and gas
exploration and production shall not be construed to be
geothermal waste.

2. The inefficient above-ground transportation and storage
of geothermal energy; and the locating, spacing, equipping,
operating, or producing of any well or injection well in a
manner causing or tending to cause, unnecessary or
excessive surface loss or destruction of geothermal energy;

3. The escape into the open air of steam or hot water in
excess of what is reasonably necessary in the efficient
development or production of a well.

"Geothermal well” means any well drilled for the discovery
or production of geothermal resources, any well reasonably
presumed to contain geothermal resources, or any special
well, converted producing well, or reactivated or converted
abandoned well employed for reinjecting geothermal
resources.

"Injection well" means a well drilled or converted for the
specific use of injecting waste geothermal fluids back into a
geothermal production zone for disposal, reservoir pressure
maintenance, or augmentation of reservoir fluids.

"Monitoring well" means a well used to measure the effects
of geothermal production on the quantity and quality of a
potable groundwater aquifer.

"Operator" means any person drilling, maintaining,
operating, producing, or in control of any well, and shall
include owner when any well is operated or has been operated
or is about to be operated by or under the direction of the
owner.

"Owner" means the overlying property owner or lessee who
has the right to drill into, produce, and appropriate from any
geothermal area.

"Permit" means a document issued by the department
pursuant to this chapter for the construction and operation of
any geothermal exploration, production, or injection well.
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"Person" means any individual natural person, general or
limited partnership, joint venture, association, cooperative
organization, corporation whether domestic or foreign,
agency or subdivision of this or any other state or the federal
government, any municipal or quasi-municipal entity whether
or not it is incorporated, receiver, trustee, guardian, executor,
administrator, fiduciary, or representative of any kind.

"Production casing” means the main casing string which
protects the sidewalls of the well against collapse and
conducts geothermal fluid to the surface.

"Production record" means written accounts of a geothermal
well's volumetric rate, pressure and temperature, and
geothermal fluid quality.

"Sequential utilization™ means application of the geothermal
resource to a use with the highest heat need and the
subsequent channeling of the resource to other uses with
lower temperature requirements before injection or disposal
of the geothermal fluid.

"Surface casing" (water protection string) means pipe
designed to protect the freshwater sands.

"Unitized drilling operation” means the management of
separately owned tracts overlying a geothermal area as a
single drilling unit.
4VAC25-170-20. Resource conservation.

A. In order to foster geothermal utilization, prevent waste,
protect correlative rights, safeguard the natural environment,
and promote geothermal resource conservation and
management, the department may designate geothermal areas,
require well spacing and unitization, and allow sequential
utilization on a case-by-case basis.

B. Wells shall be classified as to the geothermal area from
which they produce, and geothermal areas shall be
determined, designated, and named by the department in
accordance with the definition provided in 4VAC25-170-10
[ ef-thischapter ]. In designating geothermal areas, factors to
be considered shall include but not be limited to common
usage and geographic names; the surface topography and
property lines of the land underlain by geothermal energy; the
plan of well spacing being employed or proposed for the area;
the depth at which resources have been found; and the nature
and character of the producing formation or formations. In the
event any person is dissatisfied with any such classification or
determination, an application may be made to the department
for reclassification or redetermination.

C. Information provided the inspeetor [ division ] director in
the notice of intent to proceed shall be used by the department
to determine spacing between production wells and between
production and injection wells. The department may also
conduct independent investigations as deemed necessary to
determine appropriate well spacing and utilization.

When two or more separately owned tracts of land lie within
a geothermal area, the department may require unitized
operations under supervision of the inspeetor [ division ]

director [ er—his—departmental—representative . Unitized

drilling operations shall be operated according to the principle
of correlative rights.

D. Persons desirous of engaging in sequential utilization
shall file a formal request with the department which that
shall contain the following items:

1. A statement of the uses to be made of the geothermal
resource.

2. Evidence that sequential utilization will not cause heat
drawdown in the geothermal aquifer, cause land
subsidence, hinder observation of the geothermal resource,
or contaminate potable water supplies.

3. Requests for sequential utilization shall be reviewed and
acted upon by the department within 45 days of receipt.

4VAC?25-170-30. Bonds, permits and fees.

A. 1. Before any person shall engage in drilling for
geothermal resources or construction of a geothermal well in
Virginia, such person shall file with the inspector [ division ]
director a completion bond with a surety company licensed to
do business in the Commonwealth of Virginia in the amount
of $10,000 for each exploratory and injection well, and
$25,000 for each production well. Blanket bonds of $100,000
may be granted at the discretion of the inspector [ division ]
director.

2. The return of such bonds shall be conditioned on the
following requirements:

a. Compliance with all statutes, rules, and regulations
relating to geothermal regulations and the permit.

b. Plugging and abandoning the well as approved by the
inspeecter [ division] director in accordance with
4VAC25-170-80 ofthischapter.
3. A land stabilization bond of $1,000 per acre of land
disturbed shall be required. Such bond will be released
once drilling is completed and the land is reclaimed in
accordance with 4VAC25-170-40 of this-chapter.

4. Liability under any bond may not be terminated without
written approval of the inspeetor [ division ] director.

B. Each exploration, production, and injection well permit
application shall be accompanied by payment of a $75
application fee.

1. Applications will not be reviewed until the operator or
designated agent submits proof of compliance with all
pertinent local ordinances.

Before commencement of exploratory drilling operations
on any tract of land, the operator or designated agent shall
file an exploration permit application with the department.
An accurate map of the proposed wells on an appropriate
scale showing adjoining property lines and the proposed
locations,—latitude—and—longitude using the Virginia
Coordinate System of 1983 (Chapter 17 (8§ 55-287 et seq.)
of Title 55 of the Code of Virginia), and the depths and
surface elevations shall be filed with the application. The
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application also shall include an inventory of local water
resources in the area of proposed development.

2. Before commencement of production or injection well
drilling, an application to produce and inject geothermal
fluids shall be filed in the form of a notice of intent to
proceed in accordance with the provisions of 4VAC25-
170-40 of this-chapter.

3. New permit applications must be submitted if, either
prior to or during drilling, the operator desires to change
the location of a proposed well. If the new location is
within the boundaries established by the permit or within
an unitized drilling operation, the application may be made
orally and the inspector [ division] director may orally
authorize the commencement or continuance of drilling
operations. Within 10 days after obtaining oral
authorization, the operator shall file a new application to
drill at the new location. A permit may be issued and the
old permit cancelled without payment of additional fee. If
the new location is located outside the unitized drilling unit
covered by the first permit, no drilling shall be commenced
or continued until the new permit is issued.

4. All applications, requests, maps, reports, records, and
other data (including report forms) required by or
submitted to the department shall be signed by the owner,
operator, or designated agent submitting such materials.

5. The department will act on all permit applications within
30 days of receipt of an application or as soon thereafter as
practical.

4VAC25-170-40. Notification of intent to proceed.

The notification of intent to proceed with geothermal
production as required by 4VAC25-170-30 ef-this—chapter
must be accompanied by (i) an operations plan, (ii) a
geothermal fluid analysis, and (iii) a proposal for injection of
spent fluids.

1. The operations plan shall become part of the terms and
conditions of any permit which that is issued, and the
provisions of this plan shall be carried out where
applicable in the drilling, production, and abandonment
phase of the operation. The department may require any
changes in the operations plan necessary to promote
geothermal and water resource conservation and
management, prevent waste, protect potable groundwater
drinking supplies, or protect the environment, including a
requirement for injection or unitization. The operations
plan shall include the following information:

a. An accurate plat or map, on a scale not smaller than
400 feet to the inch, showing the proposed location;
fatitudelengitude using the Virginia Coordinate System
of 1983 (Chapter 17 (8§ 55-287 et seq.) of Title 55 of the
Code of Virginia), and surface elevation of the
production and injection wells as determined by survey,
the courses and distances of such locations from two
permanent points or landmarks on said tract, the well

numbers, the name of the owner, the boundaries and
acreage of the tract on which the wells are to be drilled,
the location of water wells, surface bodies of water,
actual or proposed access roads, other production and
injection wells on adjoining tracts, the names of the
owners of all adjoining tracts and of any other tract
within 500 feet of the proposed location, and any
building, highway, railroad, stream, oil or gas well, mine
openings or workings, or quarry within 500 feet of the
proposed location. The location must be surveyed and the
plat certified by a registered surveyor and bear his
certificate number.

b. A summary geologic report of the area, including
depth to proposed reservoir; type of reservoir; anticipated
thickness of reservoir; anticipated temperature of the
geothermal resource; anticipated porosity, permeability
and pressure; geologic structures; and description of
overlying formations and aquifers.

c. The method of meeting the guidelines of the Erosion
and Sediment Control Regulations as adopted by the
Virginia [Soil and Water Conservation Board
Department-of Conservation-and-Recreation | pursuant to
8§ 10.1-561 to 10.1-564 of the Code of Virginia.

d. The method of disposing of all drilling muds and
fluids, and all cement and other drilling materials from
the well site; the proposed method of preventing such
muds, fluids, drillings, or materials from seeping into
springs, water wells, and surface waters during drilling
operations.

e. The method of construction and maintenance of access
roads, materials to be used, method to maintain the
natural drainage area, and method of directing surface
water runoff from disturbed areas around undisturbed
areas.

f. The method of removing any rubbish or debris during
the drilling, production, and abandonment phases of the
project. All waste shall be handled in a manner which
that prevents fire hazards or the pollution of surface
streams and groundwater.

g. The primary and alternative method of spent
geothermal fluid disposal. All disposal methods shall be
in accordance with state and federal laws for the
protection of land and water resources.

h. The methods of monitoring fluid quality, fluid
temperature, and volumetric rate of production and
injection wells.

i. The method of monitoring potable drinking water
aquifers close to production and injection zones.

j. The method of monitoring for land subsidence.

k. The method of plugging and abandoning wells and a
plan for reclaiming production and injection well sites.

I. The method of cleaning scale and corrosion in
geothermal casing.

Volume 29, Issue 2 Virginia Register of Regulations September 24, 2012




Regulations

m. A description of measures which that will be used to
minimize any adverse environmental impact of the
proposed activities on the area's natural resources,
aquatic life, or wildlife.

2. Geothermal fluid analysis.

a. A geothermal fluid analysis shall be submitted with the
operations plan, and annually thereafter.

b. Acceptable chemical parameters and sampling
methods are set forth in 4VAC25-170-70 B ef-this
chapter.
3. Proposal for injection of geothermal fluids.

a. Geothermal fluid shall be injected into the same
geothermal area from which it was withdrawn in the
Atlantic Coastal Plain. Plans for injection wells in this
area shall include information on:

(1) Existing reservoir conditions.
(2) Method of injection.
(3) Source of injection fluid.

(4) Estimate of expected daily volume in gallons per
minute per day.

(5) Geologic zones or formations affected.
(6) Chemical analyses of fluid to be injected.

(7) Treatment of spent geothermal fluids prior to
injection.

b. Exemptions to the injection rule for geothermal fluid
shall be approved by the department. Such requests shall
be accompanied by a detailed statement of the proposed
alternative method of geothermal fluid disposal; the
effects of not injecting on such reservoir characteristics
as pressure, temperature, and subsidence; and a copy of
the operator's or designated agent's no-discharge permit.

4V AC25-170-50. Well construction and maintenance.

A. Every person drilling for geothermal resources in
Virginia, or operating, owning, controlling or in possession of
any well as defined herein, shall paint or stencil; and post and
keep posted in a conspicuous place on or near the well a sign
showing the name of the person, firm, company, corporation,
or association drilling, owning, or controlling the well, the
company or operator's well number, and the well
identification number thereof. Well identification numbers
will be assigned approved permits according to the USGS
groundwater site inventory system. The lettering on such sign
shall be kept in a legible condition at all times.

B. The inspeetor [ division] director shall receive notice
prior to the commencement of well work concerning the
identification number of the well and the date and time that
well work is scheduled to begin. Telephone notice will fulfill
this requirement.

C. 1. Drilling-fluid materials sufficient to ensure well
control shall be maintained in the field area and be readily
accessible for use during drilling operations.

2. All drilling muds shall be used in a fashion designed to
protect freshwater-bearing sands, horizons, and aquifers
from contamination during well construction.

3. Drilling muds shall be removed from the drilling site
after the well is completed and disposed of in the method
approved in the operations plan.

4. Operations shall be conducted with due care to
minimizing the loss of reservoir permeability.

D. All wells must be drilled with due diligence to maintain a
reasonably vertical well bore. Deviation tests must be
recorded in the drilling log for every 1000 feet drilled.

E. 1. A well may deviate intentionally from the vertical with
written permission by the inspeetor [ division ] director. Such
permission shall not be granted without notice to adjoining
landowners, except for side-tracking mechanical difficulties.

2. When a well has been intentionally deviated from the
vertical, a directional survey of the well bore must be filed
with the department within 30 days after completion of the
well.

3. The department shall have the right to make, or to
require the operator to make, a directional survey of any
well; at the request of an adjoining operator or landowner
prior to the completion of the well and at the expense of
said adjoining operator or landowner. In addition, if the
department has reason to believe that the well has deviated
beyond the boundaries of the property on which the well is
located, the department also shall have the right to make,
or to require the operator to make, a directional survey of
the well at the expense of the operator.

F. 1. Valves approved by the inspecter [ division ] director
shall be installed and maintained on every completed well so
that pressure measurements may be obtained at any time.

2. Blow-out preventers during drilling shall be required
when the working pressure on the wellhead connection is
greater than 1000 psi.

G. 1. Geothermal production wells shall be designed to
ensure the efficient production and elimination of waste or
escape of the resource.

2. All freshwater-bearing sands, horizons, and aquifers
shall be fully protected from contamination during the
production of geothermal fluids.

3. a. Surface casing shall extend from a point 12 inches
above the surface to a point at least 50 feet below the
deepest known groundwater aquifer or horizon.

b. The operator, owner, or designated agent shall use new
casing. Only casing which that meets American
Petroleum Institute specifications, as found in APl 5AC,
Restricted Yield Strength Casing and Tubing, March,
1982, API 5A, Casing Tubing, and Drill Pipe, March,
1982, and APl 5AX, High-Strength Casing, Tubing, and
Drill Pipe, March, 1982, (and all subsequent revisions
thereto), shall be used in geothermal production wells.
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c. Cement introduced into a well for the purpose of
cementing the casing or for the purpose of creating a
permanent bridge during plugging operations shall be
placed in the well by means of a method approved by the
inspector [ division ] director. In addition:

(1) Each surface string shall be cemented upward from
the bottom of the casing.

(2) Cement shall be allowed to stand for 24 hours or until
comprehensive strength equals 500 psi before drilling.

d. The department may modify casing requirements when
special conditions demand it.

4. a. The owner, operator, or designated agent shall use
new casing. Only production casing which that meets
American Petroleum Institute specifications, as found in
APl 5AC, Restricted Yield Strength Casing and Tubing,
March, 1982, APl 5A, Casing Tubing, and Drill Pipe,
March, 1982, and APl 5AX, High-Strength Casing,
Tubing, and Drill Pipe, March, 1982, (and all subsequent
revisions thereto), shall be used in geothermal production
wells.

b. Each well shall be cemented with a quantity of cement
sufficient to fill the annular space from the production
zone to the surface. The production casing shall be
cemented to exclude, isolate, or segregate overlapping
and to prevent the movement of fluids into freshwater
zones.

c. Cement shall be allowed to stand for 24 hours or until
compressive strength equals 500 psi before drilling.

d. Cement introduced into a well for the purpose of
cementing the casing or for the purpose of creating a
permanent bridge during plugging operations shall be
placed in the well by means of a method approved by the
aspector [ division ] director.

e. The department may modify casing requirements when
special conditions demand it.

f. The inspector [division] director may require
additional well tests if production or monitoring records
indicate a leak in the production casing. When tests
confirm the presence of a production casing leak, the
inspector [ division] director may require whatever
actions are necessary to protect other strings and
freshwater horizons.

H. 1. The owner, operator, or designated agent shall use new
casing. Only casing which that meets American Petroleum
Institute specifications, as found in APl 5AC, Restricted
Yield Strength Casing and Tubing, March, 1982, APl 5A,
Casing Tubing, and Drill Pipe, March, 1982, and APl 5AX,
High-Strength Casing, Tubing, and Drill Pipe, March, 1982,
(and all subsequent revisions thereto), shall be used in
geothermal injection wells.

2. The casing program shall be designed so that no
contamination will be caused to freshwater strata. Injection
shall be done through production casing adequately sealed

and cemented to allow for monitoring of the annulus
between the injection string and the last intermediate string
or water protection string, as the case may be. Injection
pressure shall be monitored and regulated to minimize the
possibility of fracturing the confining strata.

3. Production casing shall be cemented through the entire
freshwater zone.

4. The rate of injection of geothermal fluid shall not exceed
the production rate.

5. Adequate and proper wellhead equipment shall be
installed and maintained in good working order on every
injection well not abandoned and plugged, so that pressure
measurements may be obtained at any time.

I. 1. The inspector [ division ] director or a departmental
representative shall have access to geothermal well sites
during business hours.

2. The state geologist or his designated representative shall
have access to any drilling site for the purpose of
examining whole cores or cuttings as may be appropriate.

J. At least ten 10 days prior to any chemical cleaning of
production casing, the operator shall notify the inspector
[ division ] director in writing of the type and amount of
chemical to be used and obtain approval for its use.

K. The well operator, or his designated agent, shall file a
completion report within 60 days after well work is
completed. The completion report shall be accompanied by
copies of any drilling logs required under 4VAC25-170-40 of

4VAC25-170-60. Records, logs and general requirements.

A. 1. During the drilling and production phases of every
well, the owner, operator, or designated agent responsible for
the conduct of drilling operations shall keep at the well an
accurate record of the well's operations as outlined in
subsection C of this section. These records shall be accessible
to the inspeeter [ division ] director at all reasonable hours.

2. The refusal of the well operator or designated agent to
furnish upon request such logs or records or to give
information regarding the well to the department shall
constitute sufficient cause to require the cessation or
shutting down of all drilling or other operations at the well
site until the request is honored.

3. Drilling logs supplied to the department will be kept in
confidence in accordance with § 40.1-11 of the Code of
Virginia.
4. Copies of all drilling logs and productions records
required by this chapter shall be [ sent electronically or ]
mailed to:

Virginia Gas and Oil taspeetor [ Division ] Director
Department of Mines, Minerals and Energy
Division of Gas and Qil

P.O. Box 1416 159

Abingden, A A24212 | ebanon, VA 24266
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5. Samples representative of all strata penetrated in each
well shall be collected and furnished to the
Commonwealth. Such samples shall be in the form of rock
cuttings collected so as to represent the strata encountered
in successive intervals no greater than 10 feet. If coring is
done, however, the samples to be furnished shall consist, at
a minimum, of one-quarter segments of core obtained. All
samples shall be handled as follows:

a. Rock cuttings shall be dried and properly packaged in
a manner that will protect the individual samples, each of
which shall be identified by the well name, identification
number, and interval penetrated.

b. Samples of core shall be boxed according to standard
practice and identified as to well name and identification
number and interval penetrated.

c. All samples shall be shipped or mailed, charges
prepaid, to:

Department of Mines, Minerals and Energy
Division of Mineral Resources

Fontaine Research Park

900 Natural Resources Drive

P.O. Box 3667

Charlottesville, VA 22903

B. Each well operator, owner, or designated agent, within 30
days after the completion of any well, shall furnish to the
inspector [ division] director a copy of the drilling log.
Drilling logs shall list activities in chronological order and
include the following information:

1. The well's location and identification number.

2. A record of casings set in wells.

3. Formations encountered.

4. Deviation tests for every one thousand feet drilled.
5. Cementing procedures.

6. A copy of the downhole geophysical logs.

C. The owner, operator, or designated agent of any
production or injection well shall keep or cause to be kept a
careful and accurate production record. The following
information shall be reported to the inspector [ division ]
director on a monthly basis for the first six months and
quarterly thereafter, or as required by permit, unless
otherwise stated:

1. Pressure measurements as monitored by valves on
production and injection wells.

2. The volumetric rate of production or injection measured
in terms of the average flow of geothermal fluids in gallons
per minute per day of operation.

3. Temperature measurements of the geothermal fluid
being produced or injected, including the maximum
temperature measured in the bore-hole and its
corresponding depth, and the temperature of the fluid as

measured at the discharge point at the beginning and
conclusion of a timed production test.

4. Hydraulic head as measured by the piezometric method.

4VAC25-170-70. Groundwater monitoring.

A. 1. Groundwater shall be monitored through special

monitoring wells or existing water wells in the area of impact,
as determined by the department.

2. Monitoring shall be performed and reported to the
inspeetor [ division ] director daily on both water quality
and piezometric head for the first 30 days of geothermal
production. Thereafter, quarterly tests for piezometric head
and for water quality shall be reported to the inspeeter
[ division ] director.

3. The monitoring of groundwater shall meet the following
conditions:

a. A minimum of one monitoring well per production or
injection well is required. Monitoring wells shall monitor
those significant potable aquifers through which the well
passes as required by the department.

b. The monitoring wells shall be located within the first
50% of the projected cone of depression for the
geothermal production well.

c. The well(s) shall be constructed to measure variations
in piezometric head and water quality. Groundwater shall
be chemically analyzed for the following parameters:
mineral content (alkalinity, chloride, dissolved solids,
fluoride, calcium, sodium, potassium, carbonate,
bicarbonate, sulfate, nitrate, boron, and silica); metal
content (cadmium, arsenic, mercury, copper, iron, nickel,
magnesium, manganese, and zinc); and general
parameters (pH, conductivity, dissolved solids, and
hardness).

d. The department may require additional analyses if
levels of the above parameters indicate their necessity to
protect groundwater supplies.

B. 1. Chemical analyses of geothermal fluids shall be filed

with the inspeeter [ division ] director on an annual basis.

2. Samples for the chemical fluid analysis shall be taken
from fluid as measured at the discharge point of the
production well at the conclusion of a two-hour production
test.

3. The production fluid shall be chemically analyzed for
the following parameters: mineral content (alkalinity,
chloride, dissolved solids, fluoride, calcium, sodium,
potassium, carbonate, bicarbonate, sulfate, nitrate, boron,
and silica); metal content (cadmium, arsenic, mercury,
copper, iron, nickel, magnesium, manganese, and zinc);
gas analyses (hydrogen sulfide, ammonia, carbon dioxide,
and gross alpha); and general parameters (pH,
conductivity, and dissolved solids).
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4. The department may require additional analyses if levels
of the above parameters indicate follow-up tests are
necessary.

C. 1. Subsidence shall be monitored by the annual surveys
of a certified surveyor from vertical benchmarks located
above the projected cone of depression, as well as points
outside its boundaries. The surveys shall be filled with the
inspector [ division ] director by the operator or designated
agent.

2. The department may order micro-earthquake
monitoring, if surveys indicate the occurrence of
subsidence.

D. 1. The operator, owner, or designated agent shall
maintain records of any monitoring activity required in his
permit or by this chapter. All records of monitoring samples
shall include:

a. The well identification number.

b. The date the sample was collected.

c. Time of sampling.

d. Exact place of sampling.

e. Person or firm performing analysis.

f. Date analysis of the sample was performed.
g. The analytical method or methods used.

h. Flow-point at which sample was taken.

i. The results of such analysis.

2. The operator, owner, or designated agent shall retain for
a period of five years any records of monitoring activities
and results, including all original strip chart recordings of
continuous monitoring installations. The period of
retention will automatically be extended during the course
of any litigation regarding the discharge of contaminants
by the permittee until such time as the litigation has ceased
or when requested by the inspeeter [ division] director.
This requirement shall apply during the five-year period
following abandonment of a well.

4VAC25-170-80. Abandonment and plugging of wells.

A. Notification of intent to abandon any exploration,
production, or injection well must be received by the
inspector [ division ] director during working hours at least
one day before the beginning of plugging operations. When
notification of intent to abandon an exploratory, production,
or injection well is received, the inspeeter [ division ] director
may send a departmental representative to the location
specified and at the time stated to witness the plugging of the
well.

B. 1. Any drilling well completed as a dry hole from which
the rig is to be removed shall be cemented unless
authorization to the contrary has been given by the inspecter
[ division ] director.

2. The bottom of the hole shall be filled to, or a bridge
shall be placed at the top of, each producing formation

open to the well bore. Additionally, a cement plug not less
than 50 feet in length shall be placed immediately above
each producing formation.

3. A continuous cement plug shall be placed through all
freshwater-bearing aquifers and shall extend at least 50 feet
above and 50 feet below said aquifers.

4. A plug not less than 20 feet in length shall be placed at
or near the surface of the ground in each hole.

5. The interval between plugs shall be filled with a
nonporous medium.

6. The method of placing cement in the holes shall be by
any method approved by the inspeetor [ division ] director
in advance of placement.

7. The exact location of each abandoned well shall be
marked by a piece of pipe not less than four inches in
diameter securely set in concrete and extending at least
four feet above the general ground level. A permanent sign
of durable construction shall be welded or otherwise
permanently attached to the pipe, and shall contain the well
identification information required by 4VAC25-170-50.

8. When drilling operations have been suspended for 60
days, the well shall be plugged and abandoned unless
written permission for temporary abandonment has been
obtained from the aspeetor [ division ] director.

9. Within 20 days after the plugging of any well, the
responsible operator, owner, or designated agent who
plugged or caused the well to be plugged shall file a notice
with the department indicating the manner in which the
well was plugged.

VA.R. Doc. No. R08-1316; Filed September 4, 2012, 12:57 p.m.

VIRGINIA SOIL AND WATER CONSERVATION
BOARD

Fast-Track Regulation

Title of Regulation: 4VAC50-20. Impounding Structure
Regulations (amending 4VAC50-20-30, 4VAC50-20-40,
4VAC50-20-52, 4VAC50-20-54, 4VAC50-20-177,
4VVAC50-20-200, 4VAC50-20-340; adding 4VAC50-20-45,
4VAC50-20-101,  4VAC50-20-102,  4VAC50-20-103,
4VAC50-20-104,  4VAC50-20-195,  4VAC50-20-375,
4V AC50-20-395).

Statutory Authority: § 10.1-605 of the Code of Virginia.

Public Hearing Information: No public hearings are
scheduled.

Public Comment Deadline: October 24, 2012.
Effective Date: November 8, 2012.

Agency Contact: David C. Dowling, Policy and Planning
Director, Department of Conservation and Recreation, 203
Governor Street, Suite 302, Richmond, VA 23219, telephone
(804) 786-2291, FAX (804) 786-6141, or email
david.dowling@dcr.virginia.gov.
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Basis: The Virginia Dam Safety Act (§ 10.1-604 et seq. of the
Code of Virginia) ensures public safety through the proper
and safe design, construction, operation, and maintenance of
impounding structures in the Commonwealth. This is
accomplished through the effective administration of the
Virginia Dam Safety Program. Authority for the program
rests with the Virginia Soil and Water Conservation Board
and it is administered on behalf of the board by the
Department of Conservation and Recreation's Division of
Dam Safety and Floodplain Management. The program
focuses on enhancing public safety through bringing all
impounding structures of regulated size under Regular
Operation and Maintenance Certificates. Pursuant to § 10.1-
605, the board is directed to promulgate regulations for
impounding structures. Further, the board reserves the sole
right to promulgate regulations.

The three items that the board directed the department and the
regulatory advisory panel to consider in the regulatory action
were as follows:

1. Develop regulations (considering existing guidance)
that consider the impact of downstream limited-use or
private roadways with low traffic volume and low public
safety risk on the determination of the hazard potential
classification of an impounding structure;

2. Develop regulations that provide a method to conduct
a simplified dam break inundation zone analysis; and

3. Develop regulations that set out the necessary
requirements to obtain a general permit for a low hazard
impounding structure.

These actions were predicated on the following legislation
and information that was closely considered in the
development of the regulations:

Item 1:

» Chapter 270 of the 2010 Virginia Acts of Assembly
(HB438 - Delegate David J. Toscano) amended § 10.1-
605 C of the Code of Virginia to direct that "[t]he Board
shall consider the impact of limited-use or private
roadways with low traffic volume and low public safety
risk that are downstream from or across an impounding
structure in the determination of the hazard potential
classification of an impounding structure.”

+ Chapter 41 of the 2010 Virginia Acts of Assembly
(SB244 - Senator John C. Watkins) resulted in the
codification of § 10.1-605.2 of the Code of Virginia that
stipulates "[t]hat the Virginia Soil and Water
Conservation Board shall, in accordance with the
Administrative Process Act (§ 2.2-4000 et seq.), adopt
regulations that consider the impact of downstream
limited-use or private roadways with low traffic volume
and low public safety risk on the determination of the
hazard potential classification of an impounding structure
under the Dam Safety Act (8§ 10.1-604 et seq.).”

» During 2010, in partial response to these legislative
directives, the Director of the Department approved on
November 30, 2010, a "Guidance Document on
Roadways On or Below Impounding Structures." The
guidance was strongly considered in the construct of the
regulations.

Item 2:

» Chapter 637 of the 2011 Virginia Acts of Assembly
(SB1060 - Senator Ryan T. McDougle) created § 10.1-
604.1 titled "Determination of hazard potential class"
with a subsection C that specifies that "[t]he Board may
adopt regulations in accordance with § 10.1-605 to
establish a simplified methodology for dam break
inundation zone analysis."

Item 3:

» Chapter 637 of the 2011 Virginia Acts of Assembly
(SB1060 - Senator Ryan T. McDougle) created § 10.1-
605.3 titled "General permit for certain impounding
structures” with a subsection A that specifies that "[t]he
Board shall develop a general permit for the regulation of
low hazard potential impounding structures in
accordance with § 10.1-605."

Purpose: The changes being advanced by this regulatory
action are largely in response to requirements placed in the
Code of Virginia during the last several General Assembly
Sessions that directed the board to:

1. Adopt regulations that consider the impact of
downstream limited-use or private roadways with low
traffic volume and low public safety risk on the
determination of the hazard potential classification of an
impounding structure under the Dam Safety Act (§ 10.1-
604 et seq.).

2. Adopt regulations in accordance with § 10.1-605 to
establish a simplified methodology for dam break
inundation zone analysis.

3. Develop a general permit for the regulation of low
hazard potential impounding structures in accordance
with § 10.1-605.

Accordingly, the provisions of the regulations being advanced
will result in reduced and streamlined compliance
requirements that will provide less costly services for
mapping, provide additional mechanisms through which a
hazard potential classification and related spillway design
flood may be reduced through new provisions including low
volume roadway and expanded incremental damage analysis
considerations, as well as provide for a streamlined general
permit process for the regulation of low hazard potential
impounding structures. The provisions of this regulatory
action are intended to provide true economic and regulatory
relief for all low hazard potential dam owners and additional
opportunities for regulatory relief for high and significant
hazard potential dam owners while remaining mindful of the
Commonwealth's public safety obligations.
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Rationale for Using Fast-Track Process: This rulemaking is
expected to be noncontroversial as the majority of the
provisions included in these regulations largely incorporate
requirements set out in the Code where limited discretion is
offered and are being advanced to provide true economic and
regulatory relief to those regulated. Where limited latitude
was available in developing regulatory provisions, there was
general consensus regarding the language included from a
regulatory advisory panel composed of private, local, and
state dam owners and engineers that was assembled to
provide sound recommendations to the department and board
regarding these regulatory improvements.

Substance: The key substantive changes included in this
regulatory action involve the following:

1. Amending the hazard potential classification section
(4VAC50-20-40) to:

a. Exclude roadways with an annual average daily traffic
volume of 400 vehicles or less from consideration as
major roadways or secondary roadways that traditionally
lead to hazard classifications of high or significant
respectively.

b. Establish that the department may be requested by a
dam owner in specified situations to conduct a simplified
dam break inundation zone analysis to determine whether
the impounding structure has a low hazard potential
classification.

c. Specify that if the department finds that an impounding
structure appears to have a low hazard potential
classification that the owner may be eligible for general
permit coverage.

d. Specify that an incremental damage analysis may be
utilized as part of hazard potential classification by the
owners engineer.

2. Establishing a new section (4VAC50-20-45) on low
volume roadways that tracks the guidance previously
approved by the director and specifically:

a. Sets out the analysis methods by which a
determination may be made whether a road is impacted
by a dam failure.

b. Specifies that an incremental damage analysis may be
utilized to refine what roadways should be considered
impacted.

c. Establishes that an impounding structure may qualify
for low hazard potential classification based on annual
average daily traffic (AADT) volume if other
downstream factors do not exist that would otherwise
raise the hazard classification.

d. Establishes accepted methodologies for determining a
road's AADT.

e. Sets an AADT volume of 400 vehicles or less as the
number where a roadway may be considered "limited

use" and how an impounding structure may qualify for
low hazard potential classification.

f. Requires that the Emergency Preparedness Plan
consider these "limited use" roadways regarding proper
notifications during emergency conditions.

3. Amending the incremental damage analysis section
(4VAC50-20-52) to establish processes by which the
potential hazard potential classification of an impounding
structure may be lowered based on the results of an
incremental damage analysis.

4. Amending the dam break inundation zone mapping
section (4VAC50-20-54) to:

a. Clarify that the department may complete for a dam
owner a simplified dam break inundation zone map and
analysis in accordance with this section.

b. Specify that Emergency Action and Emergency
Preparedness Plans shall include maps for the sunny day
dam failure and a probable maximum flood with a dam
failure.

c. Specify the general deliverables and administrative
processes associated with the department conducting a
simplified dam break inundation zone analysis.

5. Establishing a new section (4VAC50-20-101) on general
permit requirements for low hazard potential impounding
structures that specifies that the owner shall be subject to
the following requirements:

a. The dam has a spillway design able to safely pass a
100-year flood.

b. The owner shall develop and maintain an emergency
preparedness plan.

c. The owner shall perform an annual inspection and
maintain such records and make them available to the
department upon request.

d. The owner shall ensure that the impounding structure
is properly maintained and operated and shall have
operation and maintenance plans and schedules available
to the department for inspection upon request.

e. The owner shall file a dam break inundation zone map
with the department and the locality or localities.

f. The owner shall notify the specified authorities in the
event of a failure or imminent failure of the impounding
structure.

6. Establishing a new section (4VAC50-20-102) regarding
registering for coverage under the general permit for low
hazard potential impounding structures that specifies that
the owner shall submit a complete and accurate registration
statement and sets out the eight components of that
submittal.

Issues: The regulations being advanced provide advantages
(reduced and streamlined compliance requirements) to those
impounding structure owners regulated under the Virginia
Dam Safety Act and its attendant regulations by providing
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less costly services for mapping, providing additional
mechanisms through which a hazard potential classification
and related spillway design flood may be reduced through
new provisions including low volume roadway and expanded
incremental damage analysis considerations, as well as
providing for a streamlined general permit process for the
regulation of low hazard potential impounding structures. The
provisions of this regulatory action are intended to provide
true economic and regulatory relief for all low hazard
potential dam owners and additional opportunities for
regulatory relief for high and significant hazard potential dam
owners while remaining mindful of the Commonwealth's
public safety obligations. Downstream residents and property
owners below regulated dams should not be disadvantaged or
their safety affected by these actions as they largely provide
for streamlined processes, provide for less costly services,
and reduce dam standards only where risks are low and
reasonable to do such.

Department of Planning and Budget's Economic Impact
Analysis:

Summary of the Proposed Amendments to Regulation. The
Virginia Soil and Water Conservation Board (Board)
proposes changes to these regulations in response to
requirements placed in the Code of Virginia during the last
several General Assembly Sessions that directed the Board to:
1) adopt regulations that consider the impact of downstream
limited-use or private roadways with low traffic volume and
low public safety risk on the determination of the hazard
potential classification of an impounding structure under the
Dam Safety Act ( § 10.1-604 et seq.), 2) adopt regulations in
accordance with §10.1-605 to establish a simplified
methodology for dam break inundation zone analysis, and 3)
develop a general permit for the regulation of low hazard
potential impounding structures in accordance with § 10.1-
605.

The proposed regulations contain provisions that address
these Code requirements and offer a balance between public
safety and the reduced risks associated with low hazard
impounding structures. The key elements of the proposed
amendments to these regulations include: 1) provisions to
allow for the use of incremental damage analyses to modify
hazard potential classifications, 2) the use of an annual
average daily traffic (AADT) volume of 400 vehicles or less
as the number where a roadway may be considered "limited
use™ and processes by which such an impounding structure
may qualify for low hazard potential classification, 3) the
implementation of a streamlined general permit process with
reduced requirements, and 4) the ability for the Department to
assist specified dam owners by conducting simplified dam
break inundation zone analyses for them.

Result of Analysis. The benefits likely exceed the costs for all
proposed changes.

Estimated Economic Impact. Overall, public and private dam
owners will be positively affected as some will benefit from

reduced dam safety compliance costs associated with
proposed mechanisms through which hazard potential
classification may be reduced. Proposed new provisions
including low volume roadway and expanded incremental
damage analysis considerations. The Department of
Conservation and Recreation does not believe that the safety
of downstream residents and property owners will be
negatively affected by the proposed amendments as they
largely provide for streamlined processes, provide for less
costly services, and reduce required dam standards only
where risks are low.

Businesses and Entities Affected. The proposed changes
affect regulated public and private dam owners that are
subject to these regulations as well as downstream residents
and property owners who would be potentially affected upon
a dam failure. Approximately 1600 dams across the
Commonwealth could be affected by this regulatory action.
Of these dams, as of December 2011, slightly over 220 were
classified as high hazard, almost 400 as significant hazard,
and over 940 as low hazard. The low hazard dam owners will
benefit the most from the proposed new provisions of these
regulations. A number of these dam owners may be small
businesses.

Localities Particularly Affected. Dams exist throughout the
Commonwealth. The proposal to classify some impounding
structures as low hazard due partially to low traffic volume
would likely affect less densely populated localities more
than relatively congested portions of Virginia.

Projected Impact on Employment. The proposal amendments
are unlikely to significantly affect employment.

Effects on the Use and Value of Private Property. The
proposed amendments will likely reduce dam safety
compliance costs and consequently somewhat increase the net
value of private property that includes impounding structures.

Small Businesses: Costs and Other Effects. The proposed
amendments will likely reduce dam safety compliance costs
for some small businesses that own dams.

Small Businesses: Alternative Method that Minimizes
Adverse Impact. The proposed amendments do not adversely
impact small businesses.

Real Estate Development Costs. The proposed amendments
will potentially reduce development costs for qualifying
properties that include impounding structures.

Legal Mandate. The Department of Planning and Budget
(DPB) has analyzed the economic impact of this proposed
regulation in accordance with §2.2-4007.04 of the
Administrative Process Act and Executive Order Number 14
(10). Section 2.2-4007.04 requires that such economic impact
analyses include, but need not be limited to, the projected
number of businesses or other entities to whom the regulation
would apply, the identity of any localities and types of
businesses or other entities particularly affected, the projected
number of persons and employment positions to be affected,
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the projected costs to affected businesses or entities to
implement or comply with the regulation, and the impact on
the use and value of private property. Further, if the proposed
regulation has adverse effect on small businesses, § 2.2-
4007.04 requires that such economic impact analyses include
(i) an identification and estimate of the number of small
businesses subject to the regulation; (ii) the projected
reporting, recordkeeping, and other administrative costs
required for small businesses to comply with the regulation,
including the type of professional skills necessary for
preparing required reports and other documents; (iii) a
statement of the probable effect of the regulation on affected
small businesses; and (iv) a description of any less intrusive
or less costly alternative methods of achieving the purpose of
the regulation. The analysis presented above represents DPB's
best estimate of these economic impacts.

Agency's Response to Economic Impact Analysis: The
Department of Conservation and Recreation concurs with the
economic impact analysis prepared by the Department of
Planning and Budget regarding the Impounding Structure
Regulations (4VAC50-20).

Summary:

The amendments address the Code of Virginia
requirements of the board to (i) adopt regulations that
consider the impact of downstream limited-use or private
roadways with low traffic volume and low public safety
risk on the determination of the hazard potential
classification of an impounding structure under the Dam
Safety Act (8 10.1-604 et seq.); (ii) adopt regulations in
accordance with §10.1-605 to establish a simplified
methodology for dam break inundation zone analysis; and
(iii) develop a general permit for the regulation of low
hazard potential impounding structures in accordance with
§ 10.1-605.

The key elements of the regulations include:

1. Provisions to allow for the use of incremental damage
analyses to modify hazard potential classifications;

2. The use of an annual average daily traffic (AADT)
volume of 400 vehicles or less as the number where a
roadway may be considered limited use and processes by
which such an impounding structure may qualify for low
hazard potential classification;

3. The implementation of a streamlined general permit
process with reduced requirements for low hazard dams;
and

4. The ability for the department to assist specified dam
owners by conducting simplified dam break inundation
zone analyses for them.
4VAC50-20-30. Definitions.
The following words and terms when used in this chapter

shall have the following meanings unless the context clearly
indicates otherwise:

"Acre-foot" means a unit of volume equal to 43,560 cubic
feet or 325,853 gallons (equivalent to one foot of depth over
one acre of area).

"Agricultural purpose” means the production of an
agricultural commaodity as defined in 8-3-1-249:27 § 3.2-3900
of the Code of Virginia that requires the use of impounded
waters.

"Agricultural purpose dams" means impounding structures
which are less than 25 feet in height or which create a
maximum impoundment smaller than 100 acre-feet, and
operated primarily for agricultural purposes.

"Alteration" means changes to an impounding structure that
could alter or affect its structural integrity. Alterations
include, but are not limited to, changing the height or
otherwise enlarging the dam, increasing normal pool or
principal spillway elevation or physical dimensions, changing
the elevation or physical dimensions of the emergency
spillway, conducting necessary structural repairs or structural
maintenance, or removing the impounding structure.
Structural maintenance does not include routine maintenance.

"Alteration permit" means a permit required for any
alteration to an impounding structure.

"Annual average daily traffic" or "AADT" means the total
volume of vehicle traffic of a highway or road for a year
divided by 365 days and is a measure used in transportation
planning and transportation engineering of how busy a road
is.

"Board" means the Virginia Soil and Water Conservation
Board.

"Conditional Operation and Maintenance Certificate" means
a certificate required for impounding structures with
deficiencies.

"Construction" means the construction of a new impounding
structure.

"Construction permit" means a permit required for the
construction of a new impounding structure.

"Dam break inundation zone™ means the area downstream of
a dam that would be inundated or otherwise directly affected
by the failure of a dam.

"Department” means the
Conservation and Recreation.

"Design flood" means the calculated volume of runoff and
the resulting peak discharge utilized in the evaluation, design,
construction, operation and maintenance of the impounding
structure.

"Director” means the Director of the Department of
Conservation and Recreation or his designee.

"Drill" means a type of emergency action plan exercise that
tests, develops, or maintains skills in an emergency response
procedure. During a drill, participants perform an in-house
exercise to verify telephone numbers and other means of
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communication along with the owner's response. A drill is
considered a necessary part of ongoing training.

"Emergency Action Plan or EAP" means a formal document
that recognizes potential impounding structure emergency
conditions and specifies preplanned actions to be followed to
minimize loss of life and property damage. The EAP specifies
actions the owner must take to minimize or alleviate
emergency conditions at the impounding structure. It contains
procedures and information to assist the owner in issuing
early warning and notification messages to responsible
emergency management authorities. It shall also contain dam
break inundation zone maps as required to show emergency
management authorities the critical areas for action in case of
emergency.

"Emergency Action Plan Exercise” means an activity
designed to promote emergency preparedness; test or evaluate
EAPs, procedures, or facilities; train personnel in emergency
management duties; and demonstrate operational capability.
In response to a simulated event, exercises should consist of
the performance of duties, tasks, or operations very similar to
the way they would be performed in a real emergency. An
exercise may include but not be limited to drills and tabletop
exercises.

"Emergency Preparedness Plan" means a formal document
prepared for Low Hazard impounding structures that provides
maps and procedures for notifying owners of downstream
property that may be impacted by an emergency situation at
an impounding structure.

"Existing impounding structure™ means any impounding
structure in existence or under a construction permit prior to
July 1, 2010.

"Freeboard" means the wvertical distance between the
maximum water surface elevation associated with the
spillway design flood and the top of the impounding
structure.

"Height" means the hydraulic height of an impounding
structure. If the impounding structure spans a stream or
watercourse, height means the vertical distance from the
natural bed of the stream or watercourse measured at the
downstream toe of the impounding structure to the top of the
impounding structure. If the impounding structure does not
span a stream or watercourse, height means the vertical
distance from the lowest elevation of the downstream limit of
the barrier to the top of the impounding structure.

"Impounding structure” or "dam" means a man-made
structure, whether a dam across a watercourse or structure
outside a watercourse, used or to be used to retain or store
waters or other materials. The term includes: (i) all dams that
are 25 feet or greater in height and that create an
impoundment capacity of 15 acre-feet or greater, and (ii) all
dams that are six feet or greater in height and that create an
impoundment capacity of 50 acre-feet or greater. The term
"impounding structure™ shall not include: (a) dams licensed
by the State Corporation Commission that are subject to a

safety inspection program; (b) dams owned or licensed by the
United States government; (c) dams operated primarily for
agricultural purposes which are less than 25 feet in height or
which create a maximum impoundment capacity smaller than
100 acre-feet; (d) water or silt retaining dams approved
pursuant to § 45.1-222 or § 45.1-225.1 of the Code of
Virginia; or (e) obstructions in a canal used to raise or lower
water.

"Impoundment” means a body of water or other materials
the storage of which is caused by any impounding structure.

"Life of the impounding structure” and "life of the project"”
mean that period of time for which the impounding structure
is designed and planned to perform effectively, including the
time required to remove the structure when it is no longer
capable of functioning as planned and designed.

"Maximum impounding capacity” means the volume of
water or other materials in acre-feet that is capable of being
impounded at the top of the impounding structure.

"New construction™ means any impounding structure issued
a construction permit or otherwise constructed on or after July
1, 2010.

"Normal or typical water surface elevation™ means the water
surface elevation at the crest of the lowest ungated outlet
from the impoundment or the elevation of the normal pool of
the impoundment if different than the water surface elevation
at the crest of the lowest ungated outlet. For calculating sunny
day failures for flood control impounding structures,
stormwater detention impounding structures, and related
facilities designed to hold back volumes of water for slow
release, the normal or typical water surface elevation shall be
measured at the crest of the auxiliary or emergency spillway.

"Operation and Maintenance Certificate" means a certificate
required for the operation and maintenance of all impounding
structures.

"Owner" means the owner of the land on which an
impounding structure is situated, the holder of an easement
permitting the construction of an impounding structure and
any person or entity agreeing to maintain an impounding
structure. The term "owner" may include the Commonwealth
or any of its political subdivisions, including but not limited
to sanitation district commissions and authorities, any public
or private institutions, corporations, associations, firms or
companies organized or existing under the laws of this
Commonwealth or any other state or country, as well as any
person or group of persons acting individually or as a group.

"Planned land use" means land use that has been approved
by a locality or included in a master land use plan by a
locality, such as in a locality's comprehensive land use plan.

"Spillway" means a structure to provide for the controlled
release of flows from the impounding structure into a
downstream area.
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"Stage | Condition" means a flood watch or heavy
continuous rain or excessive flow of water from ice or snow
melt.

"Stage Il Condition" means a flood watch or emergency
spillway activation or impounding structure overtopping
where a failure may be possible.

"Stage Il Condition" means an emergency spillway
activation or impounding structure overtopping where
imminent failure is probable.

"Sunny day dam failure" means the failure of an impounding
structure with the initial water level at the normal reservoir
level, usually at the lowest ungated principal spillway
elevation or the typical operating water level.

"Tabletop Exercise" means a type of emergency action plan
exercise that involves a meeting of the impounding structure
owner and the state and local emergency management
officials in a conference room environment. The format is
usually informal with minimum stress involved. The exercise
begins with the description of a simulated event and proceeds
with discussions by the participants to evaluate the EAP and
response procedures and to resolve concerns regarding
coordination and responsibilities.

"Top of the impounding structure” means the lowest point of
the nonoverflow section of the impounding structure.

"Watercourse™ means a natural channel having a well-
defined bed and banks and in which water normally flows.

4VACH0-20-40. Hazard potential classifications of
impounding structures.

A. Impounding structures shall be classified in one of three
hazard classifications as defined in subsection B of this
section and Table 1.

B. For the purpose of this chapter, hazards pertain to
potential loss of human life or damage to the property of
others downstream from the impounding structure in event of
failure or faulty operation of the impounding structure or
appurtenant facilities. Hazard potential classifications of
impounding structures are as follows:

1. High Hazard Potential is defined where an impounding
structure failure will cause probable loss of life or serious
economic damage. "Probable loss of life" means that
impacts will occur that are likely to cause a loss of human
life, including but not limited to impacts to residences,
businesses, other occupied structures, or major roadways.
Economic damage may occur to, but not be limited to,
building(s), industrial or commercial facilities, public
utilities, major roadways, railroads, personal property, and
agricultural interests. "Major roadways" include, but are
not limited to, interstates, primary highways, high-volume
urban streets, or other high-volume roadways, except those
having an AADT volume of 400 vehicles or less in
accordance with 4VAC50-20-45.

2. Significant Hazard Potential is defined where an
impounding structure failure may cause the loss of life or

appreciable economic damage. "May cause loss of life"
means that impacts will occur that could cause a loss of
human life, including but not limited to impacts to facilities
that are frequently utilized by humans other than
residences, businesses, or other occupied structures, or to
secondary roadways. Economic damage may occur to, but
not be limited to, building(s), industrial or commercial
facilities, public utilities, secondary roadways, railroads,
personal property, and agricultural interests. "Secondary
roadways" include, but are not limited to, secondary
highways, low-volume urban streets, service roads, or
other low-volume roadways, except those having an
AADT volume of 400 vehicles or less in accordance with
4VAC50-20-45.

3. Low Hazard Potential is defined where an impounding
structure failure would result in no expected loss of life and
would cause no more than minimal economic damage. "No
expected loss of life" means no loss of human life is
anticipated.

C T ial_classificati "

j - To
support the appropriate hazard potential classification, dam
break analysis shall be conducted by the owner's engineer or
the department in accordance with one of the following
alternatives and utilizing procedures set out in 4VAC50-20-

&l . . - -

1. The owner of an impounding structure that does not
currently hold a reqgular or conditional certificate from the
board, or the owner of an impounding structure that is
already under certificate but the owner believes that a
condition has changed downstream of the impounding
structure that may reduce its hazard potential classification,
may request in writing that the department conduct a
simplified dam break inundation zone analysis to
determine whether the impounding structure has a low
hazard potential classification. The owner shall pay a fee to
the department in accordance with 4VAC50-20-395 for
conducting each requested analysis. The department shall
address requests in the order received and shall strive to
complete analysis within 90 days; or

2. The owner may propose a hazard potential classification
that shall be subject to approval by the board. To support
the proposed hazard potential classification, an analysis
shall be conducted by the owner's engineer and submitted
to the department. The hazard potential classification shall
be certified by the owner.

D. Findings of the analysis conducted pursuant to subsection
C of this section shall result in one of the following actions:

1. For findings by the department resulting from analyses
conducted in accordance with subdivision C 1 of this
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a. If the department finds that the impounding structure

In all cases, an owner may use an incremental damage

appears to have a low hazard potential classification, the

analysis conducted in accordance with 4VAC50-20-52 to

owner _may be eligible for general permit coverage in

further refine what roads should be considered impacted.

accordance with 4VAC50-20-103.
b. If the department finds that the impounding structure

B. In certain cases, an impounding structure may qualify for
a_low hazard potential classification in spite of a potential

appears to have a high or significant hazard potential

impact to a downstream public _or private roadway. If a

classification, the owner's engineer shall provide further

roadway is found to be impacted in accordance with

analysis in accordance with the procedures set out in

subsection A of this section, and other factors such as

4VAC50-20-54 and this chapter. The owner may be

downstream residences, businesses, or other concerns as set

eligible for grant assistance from the Dam Safety, Flood

forth in this chapter that would raise the hazard potential

Prevention and Protection Assistance Fund in accordance

classification do not exist, such classification may be adjusted

with Article 1.2 (8 10.1-603.16 et seq.) of Chapter 6 of

in accordance with this section dependent on vehicle traffic

Title 10.1 of the Code of Virginia.
2. For findings by the owner's engineer resulting from

volume, based on AADT.
C. For the purposes of determining AADT volume, one of

analyses conducted in accordance with subdivision C 2 of

the following technigues may be utilized using data obtained

this section:

a. If the engineer finds that the impounding structure has
a low hazard potential classification, the owner may be

within the last year except as otherwise set out in subdivision
1 of this subsection:

1. The AADT volumes available in the most recent

eligible for general permit coverage in accordance with

published Daily Traffic Volume Estimates from the

4VACS50-20-103; or

b. If the engineer finds that the impounding structure
appears to have a high or significant hazard potential
classification, then the owner shall comply with the
applicable certification requirements set out in this

Virginia Department of Transportation (VDOT) for the
road segment nearest the impounding structure may be
utilized. This information is available from VDOT at
http://www.virginiadot.org/info/ct-TrafficCounts.asp;

2. Data developed by a local government may be utilized

chapter.
E. An incremental damage analysis in accordance with

where the locality conducts its own traffic counts;
3. Where AADT volumes are not available from VDOT or

4VVAC50-20-52 may be utilized as part of a hazard potential

a locality, an Average Daily Traffic trip rate that meets the

classification by the owner's engineer.

E. Impounding structures shall be subject to reclassification
by the board as necessary.

4VAC50-20-45. Hazard potential classifications based on
low volume roadways.

A. All impacted public and private roadways downstream or

across _an _impounding structure shall be considered in
determining hazard potential classification. To determine
whether a road is impacted by a dam failure, one of the
following methodologies shall be utilized:

1. Section 1V, Part D of the United States Department of
Interior, Bureau of Reclamation's ACER Technical
Memorandum No. 11, 1988;

2. An approach to determining impacts to roadways found
in any document that is on the list of acceptable references
set out in 4VAC50-20-320. The owner's engineer shall
reference the methodology utilized in their submittal to the
department; or

3. An approach to determine any roadway that would be
overtopped, at any depth, by a dam failure under any flood
or _nonflood condition, including but not limited to
probable maximum flood, spillway design flood, or flood
from sunny day dam failure, as determined using analysis
procedures set out in 4VAC50-20-54.

standards set forth in the Institute for Traffic Engineers
(ITE) Trip Generation information report, 8th Edition,
2008 (available for ordering online at
http://www.ite.org/emodules/scriptcontent/orders/ProductD
etail.cfm?pc=IR-016F) may be utilized if practicable; or

4. In all cases, average daily traffic volumes may also be
established by a traffic count that meets VDOT standards
and is conducted or overseen by the owner's engineer or
otherwise approved by the department's regional engineer.

D. Where it can be demonstrated that a public or private
roadway has limited usage and that the hazard potential
classification is being determined based solely upon impacts
to roadways, the roadway may be considered to be "limited
use" and the impounding structure may be considered a low
hazard potential impounding structure despite the presence of
the roadway. Such roadways, located either across or below
an_impounding structure, are those that result in an AADT
volume of 400 vehicles or less.

Where a downstream analysis finds that multiple limited use
roadways may be impacted by an impounding structure
failure, the traffic volumes of those limited use roadways,
determined in accordance with subsection B of this section,
shall be combined for the purposes of determining the
impounding structure's hazard potential classification unless it
can be demonstrated that the traffic using each of the
roadways is composed of substantially the same vehicle trips,
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such that the combined number of individual vehicle trips
utilizing all of the roadways would result in an AADT of 400
or less.

E. Although a roadway may be considered to have a "limited
use" in_accordance with subsection D of this section, the
Emergency Preparedness Plan for the low hazard impounding
structure shall clearly outline a reliable and timely approach
for notification of the proper local emergency services by the
dam owner regarding the hazards of continued use of the road
during an emergency condition.

4VAC50-20-52. Incremental damage anaIyS|s

hazard classification for an
impounding structure may be lowered based on the results of

The proposed potential

an incremental damage analysis utilizing one of the following
methodologies:
1. Section |11 of the United States Department of Interior,
Bureau of Reclamation's ACER Technical Memorandum
No. 11, 1988. An impact shall be deemed to occur where
there are one or more lives in jeopardy as a result of a dam
failure; or

2. An approach to determining hazard classification found
in any document that is on the list of acceptable references
set out in 4VAC50-20-320. The owner's engineer shall
reference the methodology utilized in the submittal to the
department.

B. The-swner's-engineer—may—proceed-with-an-incremental
damage-analysis: The proposed spillway design flood for the
impounding structure may be lowered based on the results of
an incremental damage analysis. Once the owner's engineer
has determined the required spillway design flood through
application of Table 1, further analysis may be performed to
evaluate the limiting flood condition for incremental
damages. Site-specific conditions should be recognized and
considered. Fhis-analysis-may-be-used-to-lowerthe-spithway
design-fleed- In no situation shall the allowable reduced level
be less than the level at which the incremental increase in
water surface elevation downstream due to failure of an
impounding structure is no longer considered to present an
additional downstream threat. This engineering analysis will
need to present water surface elevations at each structure that
may be impacted downstream of the dam. An additional
downstream threat to persons or property is presumed to exist
when water depths exceed two feet or when the product of
water depth (in feet) and flow velocity (in feet per second) is
greater than seven.

G The spillway design flood shall also not be reduced
below the minimum threshold values as determined by Table
1.

D- C. The proposed potential hazard classification for the
impounding structure and the required spillway design flood
shall be subject to reclassification by the board as necessary

to reflect the incremental damage assessment, changed
conditions at the impounding structure, and changed

conditions in the dam break inundation zone.
4VAC50-20-54. Dam break inundation zone mapping.

A. Dam break inundation zone maps and analyses shall be
provided to the department, except as provided for in
4VAC50-20-51, to meet the requirements set out in Hazard

Potential-Classifications-of-lmpounding-Structures-(4V AC50-
20-40) 4VAC50-20-40, Emergency-Action-Plan-for-High-and
Cianifi : ol U C) i :

4VAC50-20-175) Emergency
Preparedness—for—Low—Hazard—Potential—mpounding
Struetures-{(4VVAC50-20-177) 4VAC50-20-177, as applicable.

In accordance with subsection G of this section, a simplified
dam break inundation zone map and analysis may be
completed by the department and shall be provided to the
impounding _structure's owner to assist such owner in
complying with the requirements of this chapter. All analyses
shall be completed in accordance with 4VAC50-20-20 D.

B. The location of the end of the inundation mapping should
be indicated where the water surface elevation of the dam
break inundation zone and the water surface elevation of the
spillway design flood during an impounding structure
nonfailure event converge to within one foot of each other.
The inundation maps shall be supplemented with water
surface profiles showing the peak water surface elevation
prior to failure and the peak water surface elevation after
failure.

C. All inundation zone map(s);—execept—those—utilized—in
. . ‘ ‘

4VAC50-20-175, and

Low Hazard-Potential-Hmpounding-Structures (4 AC50-20-
177, shall be signed and sealed by a licensed professional
engineer.

D. Present and planned land-use for which a development
plan has been officially approved by the locality in the dam
break inundation zones downstream from the impounding
structure shall be considered in determining the classification.

E. For determining the hazard potential classification, an
analysis including, but not limited to, those hazards created
by flood and nonflood dam failures shall be considered. At a
minimum, of the following shall be provided to the
department:

1. A sunny day dam break analysis utilizing the volume
retained at the normal or typical water surface elevation of
the impounding structure;

2. A dam break analysis utilizing the spillway design flood
with a dam failure;

3. An analysis utilizing the spillway design flood without a
dam failure; and

4. For-the—purposes—offuttre—growth-planning—a A dam

break analysis utilizing the probable maximum flood with
a dam failure.
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F. To meet the Emergency Action Plan requirements set out
in 4VAC50-20-175 and the Emergency Preparedness Plan

4VAC50-20-101. General permit requirements for low
hazard potential impounding structures.

Any impounding structure owner whose registration
statement is approved by the board will receive the following
permit and shall comply with the requirements in it. If the
failure of a low hazard potential impounding structure is not
expected to cause loss of human life or economic damage to
any property except property owned by the owner, the owner
may follow the special criteria established for certain low
hazard impounding structures in accordance with 4VAC50-

requirements set out in 4VAC50-20-177, all owners of High
and-Significant-Hazard-Potential impounding structures shall
provide dam break inundation zone map(s) representing the
impacts that would occur with both a sunny day dam failure

and a spilway-design-floed probable maximum flood with a

dam failure.

1. The map(s) shall be developed at a scale sufficient to
graphically display downstream inhabited areas and
structures, roads, public utilities that may be affected, and
other pertinent structures within the identified inundation
area. In coordination with the local organization for
emergency management, a list of downstream inundation
zone property owners and occupants, including telephone
numbers may be plotted on the map or may be provided
with the map for reference during an emergency.

2. Each map shall include the following statement: "The
information contained in this map is prepared for use in
notification of downstream property owners by emergency
management personnel.”

Should the department prepare a dam break inundation zone
map and analysis in response to a request received pursuant to
4VAC50-20-40 C, the owner shall utilize this map to prepare
a plan in accordance with this subsection.

G. Upon receipt of a written request in accordance with
4VAC50-20-40 C and receipt of a payment in accordance
with 4VAC50-20-395, the department shall conduct a
simplified dam break inundation zone analysis. In conducting
the analysis, a model acceptable to the department shall be
utilized. The analysis shall result in maps produced as
Geographic Information System shape files for viewing and
analyzing and shall meet the other analysis criteria of this
section.

Upon completion of the analysis, the department shall issue
a letter to the owner communicating the results of the analysis
including the dam break inundation zone map, stipulating the
department's finding regarding hazard potential classification
based on the information available to the department, and
explaining what the owner needs to do procedurally with this
information to be compliant with the requirements of the
Dam Safety Act (§ 10.1-604 et seq.) and this chapter.

20-51 in lieu of coverage under the general permit.

General Permit No.: Dam Safety 1
Effective Date: (Date of Issuance of Coverage)
Expiration Date: (6 years following Date of Issuance of
Coverage)
GENERAL PERMIT FOR OPERATION OF A LOW
HAZARD POTENTIAL IMPOUNDING STRUCTURE

In compliance with the provisions of the Dam Safety Act
and attendant requlations, owners of an impounding structure
covered by this permit are authorized to operate and maintain
a low hazard potential impounding structure. The owner shall
be subject to the following requirements as set forth herein.

1. The spillway design of the owner's impounding structure
shall be able to safely pass a 100-year flood. When
appropriate, the spillway design flood requirement may be
further reduced to the 50-year flood in accordance with an
incremental damage analysis conducted by the owner's
engineer.

2. The owner shall develop and maintain an emergency
preparedness plan in accordance with 4VAC50-20-177.
The owner shall update and resubmit the emergency
preparedness plan immediately upon becoming aware of
necessary changes to keep the plan workable.

3. The owner shall perform an annual inspection of the
impounding structure. The owner shall maintain such
records and make them available to the department upon
request. The department also shall conduct inspections as
necessary in accordance with 4VAC50-20-180.

4. The owner shall ensure that the impounding structure is
properly and safely maintained and operated and shall have
the following documents available for inspection upon
request of the department:

a. An operating plan and schedule including narrative on
the operation of control gates and spillways and the
impoundment drain;

b. For earthen embankment impounding structures, a
maintenance plan _and schedule for the embankment,
principal spillway, emergency spillway, low-level outlet,
impoundment area, downstream channel, and staff gages;
and

c. For concrete impounding structures, a maintenance
plan and schedule for the upstream face, downstream
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face, crest of dam, galleries, tunnels, abutments,

spillways, gates and outlets, and staff gages.

Impounding_structure owners shall not permit growth of
trees and other woody vegetation and shall remove any
such vegetation from the slopes and crest of embankments
and the emergency spillway area, and within a distance of
25 feet from the toe of the embankment and abutments of
the dam.

5. The owner shall file a dam break inundation zone map
developed in accordance with 4VAC50-20-54 with the
department _and with the offices with plat and plan
approval authority or zoning responsibilities as designated
by the locality for each locality in which the dam break

map has been filed with the offices with plat and plan
approval authority or zoning responsibilities as designated
by the locality for each locality in which the dam break
inundation zone resides; and

8. A certification from the owner that the impounding
structure (i) is classified as low hazard pursuant to a
determination by the department or the owner's
professional engineer in accordance with § 10.1-604.1 and
this chapter; (ii) is, to the best of his knowledge, properly
and safely constructed and currently has no observable
deficiencies; and (iii) shall be maintained and operated in
accordance with the provisions of the general permit.

4VAC50-20-103.  Transitioning _ from _ reqular __or

inundation zone resides.

6. The owner shall notify the department immediately of
any change in circumstances that would cause the

conditional certificates to general permit coverage for low
hazard potential impounding structures.

A. Holders of a reqular certificate to operate a low hazard

impounding structure to no longer qualify for coverage

potential impounding structure shall be eligible for general

under the general permit. In the event of a failure or an

permit coverage upon the expiration of their regular

imminent failure of the impounding structure, the owner

certificate. In lieu of a reqular certificate renewal, registration

shall immediately notify the local emergency services

coverage materials pursuant to 4VAC50-20-102 shall be

coordinator, the Virginia Department of Emergency

submitted to the department 90 days prior to the expiration of

Management, and the department. The department shall

the reqular certificate.

take actions in accordance with § 10.1-608 or 10.1-609 of
the Code of Virginia, depending on the degree of hazard
and the imminence of failure caused by the unsafe
condition.

4VACH50-20-102. Registering for coverage under the
general permit for low hazard potential impounding
structures.

A. Pursuant to § 10.1-605.3, an impounding structure owner
may seek general permit coverage from the board for a low
hazard potential impounding structure in lieu of obtaining a
Low Hazard Potential Regular Operation and Maintenance
Certificate _in__accordance with 4VAC50-20-105 or a
Conditional Operation and Maintenance Certificate for Low
Hazard Potential impounding structures in accordance with
4VAC50-20-150.

B. An owner shall submit a complete and accurate

B. Holders of a conditional certificate to operate a low
hazard potential impounding structure shall be eligible for
general permit coverage upon satisfying the registration
requirements for a general permit pursuant to 4VVAC50-20-
102.

4VVAC50-20-104. Maintaining general permit coverage for
low hazard potential impounding structures.

Provided that an impounding structure's hazard potential
classification does not change, an owner's coverage under the
general permit shall be for a six-year term after which time
the owner shall reapply for coverage by filing a new
registration statement and paying the necessary fee. No
inspection of the impounding structure by a licensed
professional engineer shall be required if the owner certifies
at the time of general permit coverage renewal that conditions
at the impounding structure and downstream are unchanged.

registration statement in accordance with the requirements of

If such certification is made, the owner is not required to

this section prior to the issuance of coverage under the

submit an updated dam break inundation zone map.

general permit. A complete registration statement shall
include the following:

1. The name and address of the owner;

2. The location of the impounding structure;
3. The height of the impounding structure;
4. The volume of water impounded;

5. An Emergency Preparedness
accordance with 4VAC50-20-101;

6. The applicable fee for the processing of registration
statements as set out in 4VAC50-20-375;

7. A dam break inundation zone map completed in
accordance with 4VAC50-20-54 and evidence that such

Plan prepared in

4VAC50-20-177. Emergency Preparedness Plan for Low
Hazard impounding structures.

Low Hazard impounding structures shall provide
information for emergency preparedness to the department,
the local organization for emergency management and the
Virginia Department of Emergency Management. A form for
the submission is available from the department (Emergency
Preparedness Plan for Low Hazard Virginia Regulated
Impounding Structures). The information shall include, but
not be limited, to the following:

1. Name of and location information for the impounding

structure—inventery-aumber; including city or county; and
latitude; and longitude;
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2. Owner's—hame—mathing—address; Name of owner and

operator _and associated contact information including
residential and business telephone numbers; and other
means of communication—Gentact—information—shall
provide for-24-hour-telephone-contact capability;
reside '“aIF and busu_ess_ Ee.lep 1onRe—hun bﬁens & d e“elll
providefor-24-hour-telephone-contactcapability Contact
information for relevant emergency responders including
the following:
a. Local dispatch center or centers governing the
impounding structure's dam break inundation zone; and

b. City or county emergency services coordinator's name
or names;

o ¢ loct )

Procedures for notifying downstream property owners or
occupants potentially impacted by the impounding
structure's failure;

5. Contact-informationforalternate-operatorand-alternate
rainfall-and-staff-gage-observer—if-appheable; A dam break
inundation zone map completed in accordance with
4VAC50-20-54 and evidence that:

a. Such map has been filed with the offices with plat and
plan approval authority or zoning responsibilities as
designated by the locality for each locality in which the
dam break inundation zone resides; and

b. Required copies of such plan have been submitted to
the local organization for emergency management and
the Virginia Department of Emergency Management; and

17. 6. Certification of the accuracy of the plan by the
owner.

4\VVAC50-20-195. Judicial review.

Any owner aqgrieved by a decision of the director,
department, or board regarding the owner's impounding
structure shall have the right to judicial review of the final
decision pursuant to the provisions of the Administrative
Process Act (§ 2.2-4000 et seq. of the Code of Virginia).

4VVAC50-20-200. Enforcement.

The provisions of this chapter may be enforced by the board,
the director, or both in any manner consistent with the
provisions of the Dam Safety Act (8§ 10.1-604 et seq. of the
Code of Virginia). Failure to comply with the provisions of
the general permit issued in accordance with 4VAC50-20-103

may _result in enforcement actions, including penalties
assessed in accordance with 88 10.1-613.1 and 10.1-613.2.
Part VI
Fees

4VAC50-20-340. Authority to establish fees.

Under §10.1-613.5 of the Code of Virginia, the board is
authorized to establish and collect application fees to be used
for the administration of the dam safety program,
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maintenance-of impounding-structures including actions taken
in accordance with 88 10.1-608, 10.1-609, and 10.1-613 of

the Code of Virginia. The fees will be deposited into the Dam
Safety;—Flood—Prevention—and—Protection—Assistance
Administrative Fund.

4VAC50-20-375. Fee for coverage under the general

71, 6VAC20-171-72, 6VAC20-171-111, 6VAC20-171-115,
6VAC20-171-116, 6VAC20-171-117, 6VAC20-171-135,
6VAC20-171-305, 6VAC20-171-308, 6VAC20-171-375,
6VAC20-171-376, 6VAC20-171-395; repealing 6VAC20-
171-245, 6VAC20-171-430, 6VAC20-171-440).

Statutory Authority: 8 9.1-141 of the Code of Virginia.

permit for low hazard impounding structures.

The fee for processing registration statements from
impounding structure owners seeking to obtain coverage
under the general permit for low hazard impounding
structures shall be $300.

4VAC5K0-20-395. Simplified dam break inundation zone
analysis fee.

Pursuant to authority provided in § 10.1-604.1 A 1 and in
accordance with 4VAC50-20-40 C, when the department
receives a request from the owner of a dam to conduct a
simplified dam break inundation zone analysis, the owner
shall submit a fee of $2,000 prior to the department
conducting such analysis. The fee shall be submitted in
accordance with 4VAC50-20-350 B and C as applicable. The
fee shall be deposited into the Dam Safety Administrative
Fund to be used to cover the partial cost of such analysis.
Once the analysis has commenced, no analysis fee remitted to
the department shall be subject to refund.

If the department attains additional efficiencies in its
analysis process, the department is authorized to reduce this
fee to a level commensurate with the costs.

DOCUMENTS INCORPORATED BY REFERENCE
(4VAC50-20)

ACER Technical Memorandum No. 11, Downstream
Hazard Classification Guidelines, December 1988, U.S.
Department of the Interior, Bureau of Reclamation.

Trip Generation, 8th Ed., 2008, Institute of Transportation
Engineers, 1627 Eye Street, NW, Suite 600, Washington, DC
20006.

VAR. Doc. No. R13-3054; Filed September 4, 2012, 6:34 p.m.

L 2 4

TITLE 6. CRIMINAL JUSTICE AND
CORRECTIONS

CRIMINAL JUSTICE SERVICES BOARD

Reproposed Regulation

Title of Requlation: 6VAC20-171. Regulations Relating to
Private Security Services (amending 6VAC20-171-10,
6VAC20-171-20, 6VAC20-171-30, 6VAC20-171-50
through 6VAC20-171-130, 6VAC20-171-160 through
6VAC20-171-200, 6VAC20-171-215 through 6VAC20-
171-320, 6VAC20-171-350 through 6VAC20-171-400,
6VAC20-171-420, 6VAC20-171-445, 6VAC20-171-500,
6VAC20-171-550, 6VAC20-171-560; adding 6VAC20-171-

Public Hearing Information:

December 6, 2012 - 9 a.m. - House Room D, General
Assembly Building, 910 Capitol Street, Richmond, VA
Public Comment Deadline: October 24, 2012.
Agency Contact: Lisa McGee, Regulatory Manager,
Department of Criminal Justice Services, P.O. Box 1300,
Richmond, VA 23218, telephone (804) 371-2419, FAX (804)
786-6344, or email lisa.mcgee@dcjs.virginia.gov.
Basis: The legal authority to review, amend, or revise

regulations relating to private security services is found in
§ 9.1-141 of the Code of Virginia.

Purpose: The purpose of this regulatory action is a
comprehensive review and amendment of existing

regulations. This review and recommended amendments are
based on legislative actions that require development of
regulations for locksmiths as well as further development of
regulations relating to detective canine handlers. In addition
to recent legislative actions, a comprehensive review will
amend and revise the rules mandating and prescribing
standards, requirements, and procedures that serve to protect
the citizens of the Commonwealth from unqualified,
unscrupulous, and incompetent persons engaging in the
activities of private security services.

This regulatory action is essential to protect the health, safety,
and welfare of citizens who utilize the various categories of
private security services by establishing the regulatory
requirements for locksmiths and detector canine handlers.
These regulations ensure they have a criminal background
check, meet minimum training standards, and are held to
prescribed standards of conduct. Knowing that locksmiths
and detector canine handlers have met these regulatory
requirements increases the public trust and brings credibility
to the industry. The revised firearms training requirements
directly increases the level of competence for individuals who
utilize firearms in a private security defined field. The
additional training should have a direct impact in the
reduction of accidental discharges of firearms.

Substance: While all areas of the regulations will be subject
to this comprehensive review, the substance of this review is
to include a permanent regulatory scheme for locksmiths and
detector canine handlers, examiners, and teams operating
within the Commonwealth. This review will focus on
reevaluating the existing licensure, registration, certification,
and training requirements; procedures; fees; administrative
requirements; and standards of conduct.

6VAC20-171-10 - Definitions: Definitions have been
inserted or amended in regard to the regulatory program
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established for locksmiths and detector canine handlers and
examiners in accordance with § 9.1-138 et seq. of the Code of
Virginia. Other amendments to the definitions are based on
terminology related to firearms training and variances in
methods of conducting training.

6VAC20-171-20 — Fees. Amendments to the fee structure
include an option for businesses to obtain a one-year or two-
year initial license, an increase in the firearms endorsement
fee, an additional category fee for training schools and
instructors, and a separation of certification applications fees
and required regulatory compliance training fees. The
electronic roster submittal fee has been deleted and instructor
training development fees have been removed from the
regulation. There is also a new manual processing service fee
for applications not submitted by available electronic
methods. Other amendments involve a restructuring of the fee
schedule for clarity.

6VAC20-171-30 — Fingerprint processing. Amendments are
included to reflect the current criminal history records search
process utilized by the department.

6VAC20-171-50 — Initial business license application. The
amendments incorporate the new categories of locksmith and
detector canine business as well as clarify what constitutes a
legal entity change thus requiring a new license.

6VAC20-171-70 — Compliance agent. This section has been
amended to clarify the application process and requirements
for a compliance agent. Two new sections have been inserted
(6VAC20-171-71 — Compliance Agent Certification Renewal
Requirements and 6VAC20-171-72 — Compliance Agent
Regulatory Compliance Training Requirements). The
amendments do not make any major changes to the
requirements but provide clarity for the process and make the
process inclusive in one article of the regulations compared to
being spread throughout the document.

6VAC20-171-80 to 6VAC20-171-90 — Training school
certification. The proposed regulations establish the
categories of training in which schools will be required to
submit a category of training fee depending on the number of
training categories provided by the training school. Language
is included to clarify what constitutes a legal entity change.

6VAC20-171-100 to 6VAC20-171-111 — Instructor
Certification. Amendments include a new category of training
fee, range qualification requirements for firearms instructors,
and new training requirements to include regulatory
compliance training and continuing education. Inserting a
new section 6VAC20-171-111 provides clarity and makes the
process inclusive in one article of the regulations.
6VAC20-171-115 to 6VAC20-171-117 — Detector Canine
Handler Examiner Certification. The new sections establish
the initial, renewal, and training requirements for
certification.

6VAC20-171-120 to 6VAC20-171-130 — Private Security
Services Registration. The amendments include the new

categories of registration for locksmiths and detector canine
handlers and include the requirement of a photo submission
by the applicant.

6VAC20-171-135 — Firearms endorsements. This new section
clarifies the process of obtaining a firearms endorsement and
makes the process inclusive within one article of the
regulations. It also establishes a timeframe in which retraining
must be taken.

6VAC20-171-180 — Reinstatement. Amendments to the
reinstatement procedures have been inserted that allow a
company to continue to operate during the reinstatement
period and establish continued authority by the department.

6VAC20-171-190 — Renewal extension. Amendments include
a broader description of emergency temporary assignments to
include purposes of natural disaster, homeland security, or
document threat. Language has been inserted that allows the
department to waive the requirement of submittal prior to
expiration with justification and establishes the timeframe for
which an exemption may be issued.

6VAC20-171-200 - Denial, probation, suspension and
revocation. This section includes an amendment in which the
last known employing business or training school will be
notified if an employee of the company is subject to
disciplinary action by the department.

6VAC171-220 to 6VAC20-171-280 - Administrative
requirements and standards of conduct. Amendments reflect
new administrative requirements and standards of conduct for
businesses, compliance agents, training schools, training
school directors, and instructors. These amendments include
the removal of a provision that a business license or training
school certification is null and void due to a lapse of
insurance and inserts a clause that each day of uninsured
activity would be construed as an individual violation. New
provisions have been inserted for reporting requirements upon
termination of a compliance agent or training school director.
Administrative requirements to maintain (i) a use of force
policy, (ii) records for employees carrying intermediate
weapons, and (iii) records in regard to detector canine handler
teams have been added for businesses.

Additional standards of conduct have been included to
prohibit acting as an ostensible licensee for undisclosed
persons; providing false or misleading information; refusing
to cooperate with an investigation; or for providing materially
incorrect, misleading, incomplete, or untrue information to
the department.

A provision has been added to establish standards of conduct
pertaining to authorized access to the department's licensing
database, and additional reporting requirements have been
added for training schools and school personnel regarding
range qualification failures.

Other minor amendments ensure concise language for clarity
and consistency.
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6VAC20-171-305 — Online service training programs. This
new section establishes the requirements for a school to offer
online in-service training sessions.

6VVAC20-171-308 — Detector canine handler examiners. This
new section establishes the administrative requirements and
standards of conduct for detector canine handler examiners.

6VAC20-171-310 through 6VAC20-171-320 — Registered
personnel administrative requirements and standards of
conduct. The proposed regulations add a requirement that
personnel who carry or have access to a patrol rifle while on
duty must have written authorization from their employer and
include additional standards of conduct to prohibit providing
false or misleading information or providing materially
incorrect, misleading, incomplete, or untrue information to
the department.

6VAC20-171-350 — Entry-level training. The entry-level
training has been restructured to include specific courses and
hours for clarity. In addition, the minimum course and hour
requirements for locksmiths and detector canine handlers
have been added. The compulsory minimum training
standards for armed security officers has increased from 40
hours to 50 hours due to an increase in firearms training hours
and the hours for shotgun entry-level training have increased
from two to three hours. Entry-level training was amended to
include The Seven Signs of Terrorism to the minimum
training standards. This is a direct result of a recommendation
from the Commonwealth Preparedness Panel in order to
strengthen the support role of private security practitioners in
the Commonwealth's Critical Infrastructure Protection and
Resiliency Strategic Plan.

The course content has been amended to reflect minor
changes to the content for armed security officer classroom
training, and the hour requirements for each individual
section of a course has been removed. The proposed
regulations reflect the course content for locksmiths and
detector canine handler examiners and all training provisions
for compliance agents has been deleted and added to
6VAC20-171-70 through 6VAC20-171-72.

6VAC20-171-360 — In-service training. The amendments
include in-service training requirements for locksmiths and
detector canine handlers and combines the course content and
minimum hour requirements within one section.

6VAC20-171-365 through 6VAC20-171-400 — Firearms
training. The entry-level firearms training compulsory
minimum training standards have been amended. An
enhanced  firearms  training for armed  security
officers/couriers and personal protection specialists has been
inserted (6VAC20-171-375) and reflects an increase of eight
hours of training compared to the entry-level firearms training
for all other armed registered categories. The entry-level
handgun range qualification has been moved to a new section
for clarity purposes (6VAC20-171-376) and a new course of
fire has been inserted.

The advanced firearms training compulsory minimum
training standards for personal protection specialists have
been amended. The topics have been amended to address
concealed carry laws and use of force. The hours are reduced
due to the removal of duplicate training objectives already
addressed in the basic firearms training requirements, which
is a prerequisite for the advanced handgun training.

The shotgun minimum training standards and course of fire
have been amended, which increases the classroom training
by two hours.

A new section has been created to address entry-level patrol
rifle training (6VAC20-171-395) and includes the classroom
training and course of fire.

Amendments to firearms retraining increases the classroom
hours to four hours for all armed registered personnel with the
exception of personal protection specialists who must
complete advanced firearms retraining. This is a new
requirement for the armed security officers.

6VAC20-171-430-440 — Entry-level security canine handler
training. This section has been repealed and the provisions are
now included in the entry-level and in-service training
sections for registered personnel under 6VAC20-171-350 and
6VAC20-171-360.

6VAC20-171-500 — Disciplinary action; sanctions;
publication of records. An additional sanction - the use of
conditional agreements - has been added to the list of
sanctions that the department may impose for a violation or
noncompliance.

Issues: The primary advantage of implementing the new
provisions presented in the reproposed regulation is to
provide necessary public protection tasked through existing
statutes. Advantages to the public and the Commonwealth are
to secure the public safety and welfare against incompetent,
unqualified, unscrupulous, or unfit persons engaging in
activities of private security services in the Commonwealth.
The goal of these amended regulations is to ensure that (i)
eligible individuals in the private security services industry
receive compulsory minimum training and abide by
established standards of conduct and (ii) individuals with
certain criminal history records, or who are in violation of
rules established for public safety, are prohibited from
performing private security services.

The establishment of these regulations does not pose any
disadvantages to the public or the Commonwealth.

Department of Planning and Budget's Economic Impact
Analysis:

Summary of the Proposed Amendments to Regulation.
Pursuant to requirements for periodic review, the Board of
Criminal Justice Services (Board) proposes to amend its
Regulations Relating to Private Security Services. Amongst
the substantive changes in this regulatory action, the Board
proposes to replace emergency regulations that govern
locksmiths (pursuant to Chapter 638 of the 2008 Acts of the
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Assembly) and add new regulations for detector canine
handlers and detector canine handler examiners (pursuant to
Chapter 470 of the 2004 Acts of the Assembly). The Board
also proposes to:

» Rewrite fircarms endorsement requirements to include
three levels of handgun training and increase training
requirements for security officers/couriers to include 10
more hours of firearms training,

* Increase the hours of training needed for a shotgun
endorsement from two to three,

* Increase the hours needed for renewal of other types of
firearms endorsement from two to four,

* Add new requirements for patrol rifle training,

* Allow businesses that are applying for initial licensure to
choose to be licensed for one or two years before they must
renew,

* Add a $5 manual processing fee for applications not
submitted through available electronic means,

* Increase the firearms endorsement fee from $10 to $15
per year,

* Charge training schools a $50 fee for each training
category rather than the flat $500 fee they currently pay for
approval of training materials and charge instructors $10
per category for each addition certification category,

* Decrease fees for initial compliance agent certification
and compliance agent certification renewal and

* Require instructors and examiners to complete regulatory
compliance entry level and in-service training (fees added
for these categories).

Result of Analysis. The benefits likely exceed the costs for
some of these proposed changes. The costs likely exceed the
benefits for at least one of these proposed changes. For
several other regulatory changes, there is insufficient
information to ascertain whether benefits outweigh costs. All
benefits and costs are discussed below.

Estimated Economic Impact. Pursuant to Chapter 638 of the
2008 Acts of the Assembly, the Board promulgated
emergency regulations for registration of locksmiths in July
2008. The Board now proposes permanent regulation to
replace the emergency regulations that expired on December
30, 2009.

Under these proposed regulations, locksmiths will have to
complete 20 hours of initial training (2 hours of training on
applicable Virginia law and 18 hours on subject matter
training), pass an exam, and pay a $25 initial registration fee
for a registration that is valid for two years. Fees for initial
training range between $200 and $325, depending on which
private training school is offering it. Every biennium,
registered locksmiths will have to complete four hours of
continuing education and pay a $20 fee to renew their
registration. Fees for continuing education range between $89
and $125. As provided by Chapter 638, locksmiths who have

actively and continuously provided locksmith services for
two or more years prior to July 1, 2008 are exempt from the
initial training requirements.

In order to get an initial business license, locksmith
businesses will have to 1) provide fingerprints for each
principal owner and supervisor of the applying business ($50
per fingerprint card), 2) show evidence of a surety bond of at
least $100,000 or a liability insurance policy with minimum
coverages of $100,000 and $300,000, 3) complete an
irrevocable consent form for the Department of Criminal
Justice Services (DCJS) to serve as service agent for all
actions filed in any court in the Commonwealth, 4) designate
an employee as a compliance agent who will make sure the
business complies with applicable laws and regulations and 5)
pay a fee of either $550 for an initial license valid for one
year or $800 for an initial license valid for two years. This fee
covers business licensure for one category; each additional
category adds $50 to the cost of the business license.
Businesses will have to pay $500 for renewal of licensure at
the time their initial license expires.

DCJS reports that the legislature recently required registration
of locksmiths in order to protect the public from incompetent
or unqualified persons who were in the locksmith trade. To
the extent that regulation achieves this goal, the public will
benefit from locksmiths being required to register.
Locksmiths who choose to become registered will benefit
from a likely decrease in the number of individuals who
practice this trade in direct competition with them. It is not
entirely clear that these benefits outweigh the costs, both
direct and indirect, that will be accrued by licensed locksmith
businesses and registered locksmiths. Direct costs include
fees for licensure and/or registration and fees for classes.
Indirect costs include the value of time spent attending classes
and studying for and taking exams. In particular, the costs of
business licensure may prove too onerous for some single
proprietor locksmiths. The number of individuals who work
as locksmiths is very likely to fall on account of licensure
requirements.

Currently, these regulations do not include provisions for
registration of detector canine handlers and certification of
detector canine handler examiners. Pursuant to Chapter 470
of the 2004 Acts of the Assembly, the Board now proposes to
add provisions that will govern registration, certification, and
licensure for these groups.

The Board proposes to require detector canine handlers to
complete 160 hours of initial training (2 hours of training on
applicable Virginia law and 158 hours on subject matter
training), pass an exam, and pay a $25 for initial registration.
DCJS reports that this training will cost approximately $1,000
per 40 hour week of training. Detector canine handlers who
have already completed training that would be equivalent to
that required by the Board will be able to pay an entry level
partial-training exemption fee of $25 and the initial
registration fee in order to gain their registration. DCJS staff
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believes that most individuals who would seek registration
already have national certification that is at least equivalent to
the initial training required in these proposed regulations.

These training requirements seem to be approximately
equivalent to what is required for police detector canine
handlers. Given the nature of the relationship that must be
fostered between a canine and its handler, and the repetition
of exercises that is necessary to teach an animal to reliably
perform a task, the benefits of requiring training before
registration likely outweigh the costs of that training (and
registration).

If detector canine handlers are business proprietors rather
than employees of a business, they will need to meet the
Board's requirements for business licensure (see explanation
of locksmith business licensure above) and must complete
regulatory compliance agent certification training ($50 initial
certification fee). These individuals will have to renew their
licenses at the end of the initial licensure term ($500 fee) and
will have to complete compliance agent in-service
(continuing education) every two years ($25 fee).

Under the Board's proposal, detector canine handler
examiners must 1) be at least 18 years old, 2) have a high
school diploma or GED, 3) have a minimum of five years of
experience as a detector canine handler and a minimum of
two years experience as a detector canine trainer, 4) be
certified as a detector canine handler examiner by a Board
recognized national certification organization, a division of
the United States military or other formal entity or by a
certified DCJS private security services detector canine
handler examiner, 5) pass an exam, 6) provide fingerprints to
DCJS ($50 fee) and 7) pay the initial certification fee of $50
in order to get a certification that is valid for two years.
Within 12 months of initial certification, examiners will have
to satisfactorily complete regulatory compliance training ($75
fee). In order to renew certification, these examiners must
either have maintained certification under these regulations or
complete 16 hours of continuing education before they
recertify every two years (application fee $25) and complete
regulatory compliance in-service training ($50 fee). No costs
for continuing education are available but, given the number
of hours required for those who have not maintained their
certification, these costs will likely be more than several
hundred dollars.

To the extent that requiring detector canine handler examiners
to be certified improves the quality of the services they offer,
the public will benefit from these regulatory changes. There is
insufficient information to gauge whether these benefits
outweigh the costs listed above.

Nothing in these proposed regulations would explicitly
prohibit examiners from forming a business rather than
working for another business or training school. There does
appears to be an oblique assumption, in the regulations'
Administrative Requirements and Behavior Standards, that
examiners will be working for a business or training school

licensed by the Board. These regulations as currently
proposed would appear not to require examiner businesses to
be licensed by the Board.

Current regulations include provision for two levels of
firearms training in order to gain a firearms endorsement. All
registrants, except for personal protection specialists, must
currently complete entry-level handgun training (14 hours
training). Personal protection specialists must currently
complete both entry-level handgun training and advanced
handgun training (24 hours training) in order to gain a
firearms endorsement. An endorsement that allows the
registrant to use a shotgun requires two extra hours of
training. There currently is no specifically required training
for patrol rifles.

The Board proposes to modify these firearms training
requirements so that handgun training is separated into three
classes. All registrants but armed security officers, armed
couriers, and personal protection specialists who are seeking a
firearms endorsement must complete fundamental handgun
training (14 hours training). Armed security officers and
armed couriers who are seeking a firearms endorsement have
to complete basic handgun training (24 hours training).
Personal protection specialists must complete both basic and
advanced handgun training (14 hours training). The Board
proposes to increase the training required to carry a shotgun
from two to three hours and increase the hours needed
annually to renew other firearms endorsements from two to
four. The Board also proposes to add a 16 hour training
requirement for patrol rifles.

These changes will increase the hours of handgun training
needed by armed security officers and armed couriers for
firearms endorsement by ten but will leave the hours of
handgun training needed for other registrants unchanged. Any
individuals who will seek an initial shotgun endorsement in
the future will have to complete three hours of training rather
than the currently required two hours. Individuals seeking to
renew any other category of firearms endorsement will see
the hours of training needed double from two to four hours.
Any individuals who have been able to carry patrol rifles
under current endorsement requirements will now have to pay
for, and complete, 16 extra hours of training.

Estimates found online for firearms training indicate that
training for each category of firearm will likely cost between
$100 and $200 (but will likely be less for the additional two
hours of retraining per category that will be required).
Registrants will incur direct costs for additional training as
well as indirect costs for the time spent on training. DCJS
staff reports that the Board believes additional training for
armed security officers and armed couriers is needed to
ensure the safety of the public that these individuals work
around. There is insufficient information to ascertain whether
the benefits of additional public safety outweighs the costs of
the 10 extra training hours required.
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The Board proposes to require 16 hours of training for the
additional patrol rifle endorsement (as compared to the three
hours of training required for the additional shotgun
endorsement). It also proposes to require a higher accuracy
for range qualification than is required for either handguns or
shotguns (85% versus 75%-79% and 70% respectively). The
differential 13 hours of classroom training would likely only
be justified if there was little or no carryover value from
entry-level handgun training to patrol rifle training that could
be assumed to exist for the required shotgun training (or if
patrol rifles are much harder weapons to learn and operate).
Although Board staff reports that experts on the Board
believe the additional hours of training are necessary, there
does not appear to be any quantifiable evidence that would
support requiring more than five times as much training for
patrol rifles. Although the Board has relaxed the range
standard for patrol rifles from the initially proposed 100%
accuracy, this standard still exceeds the standard imposed by
surveyed local police departments (which ranged between
70% and 80%). Because the Board is imposing much more
stringent standards for patrol rifles than other weapons, costs
likely outweigh benefits for these proposed changes.

Currently, private security firms pay $800 for a business
license that is valid for two years and $500 for renewal of that
license every two years, thereafter. The Board proposes to
allow firms the option of getting an initial license for $550
that will be valid for a year or paying $800 for a two year
license. The biennial license renewal fee would remain $500.
While the average annual cost over time would be the same
no matter which initial license is chosen, firms will benefit
from the ability to defer costs. The proposed change will give
firms greater flexibility to plan expenses.

The Board proposes to add a $5 fee for applications that are
not submitted through available electronic means and to
increase the firearms endorsement fee from $10 to $15. The
manual processing service fee is being proposed to encourage
applicants to use Board resources that are less costly and
more efficient. Since the fee will only apply if there are
available electronic submission means, regulated entities are
unlikely to incur this cost unless they feel that they benefit
from doing so.

Currently, training schools pay a fee of $800 fee for initial
licensure and a fee of $500 for electronic roster submittal
authorization. The Board proposes to eliminate the electronic
roster submittal authorization and instead charge training
schools a $50 fee for each category of training offered past
the first one (which is included in the licensure fee). There are
nine categories of training so training schools would incur
costs of only $400 if they taught all categories. Training
schools will save between $100 and $500 on account of this
proposed regulatory change.

Similarly, the Board proposes to cut the fees for instructor
certification and compliance agent certification in half and
implement an instructor certification category fee of $10.

Initial instructor certification will decrease from $100 to $50
and instructor certification renewal will decrease from $50 to
$25. Instructors will pay a $10 fee for each training category
past the first for which certification is sought. Initial
compliance agent certification will also decrease from $100
to $50 and compliance agent renewal will decrease from $50
to $25 but training will no longer be included in these fees.
Compliance agent certification and training are being
separated because private firms can now offer DCJS training
online. Compliance agents will get a net benefit from this
change only if training costs do not exceed what they will be
saving in certification fees. This proposed change will likely
save most instructors money.

Businesses and Entities Affected. These proposed changes
will affect all entities that are subject to the Regulations
Relating to Private Security Services. DCJS reports that these
entities include 2,000 private security services businesses,
41,000 individual registrants (9,750 of which have firearms
endorsements), 2,416 compliance officers, 488 instructors and
128 private security services training schools.

Localities Particularly Affected. No locality will be
particularly affected by this proposed regulatory action.

Projected Impact on Employment. The number of locksmiths
practicing in the Commonwealth will likely be smaller on
account of the costs imposed by these proposed regulations.

Effects on the Use and Value of Private Property. The value
of locksmith businesses will likely decrease on account of
these proposed regulations.

Small Businesses: Costs and Other Effects. Small business
locksmiths, detector canine handlers, and detector canine
handler examiners will incur costs for initial registration,
registration renewal, Board business licensure and business
licensure renewal as listed above. Armed security officers and
armed couriers will incur costs for completing 10 extra hours
of firearms training, and two extra hours of firearms
retraining (for each category of firearm). Instructors and
detector canine handler examiners will incur costs for
regulatory compliance training.

Small Businesses: Alternative Method that Minimizes
Adverse Impact. Instead of requiring instructors and
examiners to complete a regulatory compliance course and
then pass a test, the Board might allow these entities to just
take the test. The Board might also allow these entities to
attest on their applications that they have read and understand
relevant regulations and laws, as is allowed by several other
regulatory boards in the Commonwealth. The Board also
might consider alternate, less expensive, requirements for
private security businesses where the registrant is the only
employee.

Real Estate Development Costs. This regulatory action will
likely have no effect on real estate development costs in the
Commonwealth.
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Legal Mandate. The Department of Planning and Budget
(DPB) has analyzed the economic impact of this proposed
regulation in accordance with § 2.2-4007.04 of the
Administrative Process Act and Executive Order Number 14
(10). Section 2.2-4007.04 requires that such economic impact
analyses include, but need not be limited to, the projected
number of businesses or other entities to whom the regulation
would apply, the identity of any localities and types of
businesses or other entities particularly affected, the projected
number of persons and employment positions to be affected,
the projected costs to affected businesses or entities to
implement or comply with the regulation, and the impact on
the use and value of private property. Further, if the proposed
regulation has adverse effect on small businesses, § 2.2-
4007.04 requires that such economic impact analyses include
(i) an identification and estimate of the number of small
businesses subject to the regulation; (ii) the projected
reporting, recordkeeping, and other administrative costs
required for small businesses to comply with the regulation,
including the type of professional skills necessary for
preparing required reports and other documents; (iii) a
statement of the probable effect of the regulation on affected
small businesses; and (iv) a description of any less intrusive
or less costly alternative methods of achieving the purpose of
the regulation. The analysis presented above represents DPB's
best estimate of these economic impacts.

Agency's Response to Economic Impact Analysis: The
Department of Criminal Justice Services concurs generally
with the economic impact analysis of the Department of
Planning and Budget.

Summary:
The reproposed regulation establishes a licensure,
registration, and certification process for locksmiths
pursuant to Chapter 638 of the 2008 Acts of Assembly and
for detector canine handlers and detector canine handler
examiners pursuant to Chapter 470 of the 2004 Acts of
Assembly. The regulation establishes a regulatory fee
structure; compulsory minimum entry-level training
standards, including firearms training and qualifications;
standards of conduct; and administration of the regulatory
system.

Additionally, amendments (i) rewrite firearms endorsement
requirements to include three levels of handgun training
and increase training requirements for security
officers/couriers to include 10 more hours of firearms
training, (ii) increase the hours of training needed for a
shotgun endorsement from two to three, (iii) increase the
hours needed for renewal of other types of firearms
endorsement from two to four, (iv) add new requirements
for patrol rifle training, (v) allow businesses that are
applying for initial licensure to choose to be licensed for
one or two years before they must renew, (vi) add a $5.00
manual processing fee for applications not submitted
through available electronic means, (vii) increase the

firearms endorsement fee from $10 to $15 per year, (viii)
charge training schools a $50 fee for each training
category rather than the flat $500 fee they currently pay
for approval of training materials and charge instructors
$10 per category for each addition certification category,
(ix) decrease fees for initial compliance agent certification
and compliance agent certification renewal, and (X)
require instructors and examiners to complete regulatory
compliance entry level and in-service training (fees added
for these categories).

Part |
Definitions

6VAC20-171-10. Definitions.

The following words and terms when used in this chapter
shall have the following meanings; unless the context clearly
indicates otherwise:

"Administrative Process Act" means Chapter 40 (§ 2.2-4000
et seq.) of Title 2.2 of the Code of Virginia.

"Alarm respondent” means a natural person who responds to
the signal of an alarm for the purpose of detecting an
intrusion of the home, business or property of the end user.

"Armed" means a private security registrant who carries or
has immediate access to a firearm in the performance of his
duties.

"Armed security officer" means a natural person employed
to (i) safeguard and protect persons and property or (ii) deter
theft, loss, or concealment of any tangible or intangible
personal property on the premises he is contracted to protect,
and who carries or has access to a firearm in the performance
of his duties.

"Armored car personnel” means persons who transport or
offer to transport under armed security from one place to
another money, negotiable instruments or other valuables in a
specially equipped motor vehicle with a high degree of
security and certainty of delivery.

"Assistant [ training] school director" means a certified
instructor designated by a private security training school
director to submit training school session notifications and
training rosters and perform administrative duties in lieu of
the director.

"Board" means the Criminal Justice Services Board or any
successor board or agency.

"Business  advertising  material*  means  display
advertisements in telephone directories, letterhead, business
cards, local newspaper advertising and contracts.

"Central station dispatcher" means a natural person who
monitors burglar alarm signal devices, burglar alarms or any
other electrical, mechanical or electronic device used to
prevent or detect burglary, theft, shoplifting, pilferage or
similar losses; used to prevent or detect intrusion; or used
primarily to summon aid for other emergencies.
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"Certification" means a the method of regulation indicating
that qualified persons have met the minimum requirements as
private security services training schools, private security
services instructors, er compliance agents, or certified
detector canine handler examiners.

"Certified training school” means a training school that is
certified by the department for the specific purpose of training
private security services business personnel in at least one
category of the compulsory minimum training standards.

"Class" means a block of instruction no less than 50 minutes
in length on a particular subject.

"Classroom training" means instruction conducted by an
instructor _in_person to students in_an organized manner
utilizing a lesson plan.

"Compliance agent" means a natural person who is an owner
of, or employed by, a licensed private security services
business. The compliance agent shall assure the compliance
of the private security services business with all applicable
requirements as provided in §9.1-139 of the Code of
Virginia.

"Courier" means any armed person who transports or offers
to transport from one place to another documents or other
papers, negotiable or nonnegotiable instruments, or other
small items of value that require expeditious service.
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"Date of hire" means the date any employee of a private
security services business or training school performs
services regulated or required to be regulated by the
department.

"Department” or "DCJS" means the Department of Criminal
Justice Services or any successor agency.

"Detector canine" means any dog that detects drugs or
explosives.

"Detector canine handler" means any individual who uses a
detector canine in the performance of private security
services.

"Detector canine handler examiner" means any individual
who examines the proficiency and reliability of detector
canines and detector canine handlers in the detection of drugs
or explosives.

"Detector canine team" means the detector canine handler
and his detector canine performing private security duties.

"Director" means the chief administrative officer of the
department.
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"Electronic images"” [ mean means ] an acceptable method of
maintaining required documentation [ for—private—security
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through the scanning, storage, and maintenance of verifiable
electronic copies of original documentation.

"Electronic security business” means any person who
engages in the business of or undertakes to (i) install, service,
maintain, design or consult in the design of any electronic
security equipment to an end user; (ii) respond to or cause a
response to electronic security equipment for an end user; or
(iii) have access to confidential information concerning the
design, extent, status, password, contact list, or location of an
end user's electronic security equipment.

"Electronic security employee" means a natural person who
is employed by an electronic security business in any capacity
which may give him access to information concerning the
design, extent, status, password, contact list, or location of an
end user's electronic security equipment.

"Electronic security equipment" means electronic or
mechanical alarm signaling devices, including burglar alarms
or holdup alarms or cameras used to detect intrusion,
concealment or theft to safeguard and protect persons and
property. This shall not include tags, labels, and other devices
that are attached or affixed to items offered for sale, library
books, and other protected articles as part of an electronic
article surveillance and theft detection and deterrence system.

"Electronic security sales representative" means a natural
person who sells electronic security equipment on