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unless withdrawn, becomes effective on the date specified, which shall
be after the expiration of the period for which the Governor has provided
for additional public comment; (iii) the Governor and the General
Assembly exercise their authority to suspend the effective date of a
regulation until the end of the next regular legislative session; or (iv) the
agency suspends the regulatory process, in which event the regulation,
unless withdrawn, becomes effective on the date specified, which shall
be after the expiration of the 30-day public comment period and no
earlier than 15 days from publication of the readopted action.
A regulatory action may be withdrawn by the promulgating agency at
any time before the regulation becomes final.
FAST-TRACK RULEMAKING PROCESS
Section 2.2-4012.1 of the Code of Virginia provides an exemption from
certain provisions of the Administrative Process Act for agency
regulations deemed by the Governor to be noncontroversial. To use this
process, Governor's concurrence is required and advance notice must be
provided to certain legislative committees. Fast-track regulations will
become effective on the date noted in the regulatory action if no
objections to using the process are filed in accordance with § 2.2-4012.1.
EMERGENCY REGULATIONS
Pursuant to § 2.2-4011 of the Code of Virginia, an agency, upon
consultation with the Attorney General, and at the discretion of the
Governor, may adopt emergency regulations that are necessitated by an
emergency situation. An agency may also adopt an emergency
regulation when Virginia statutory law or the appropriation act or federal
law or federal regulation requires that a regulation be effective in 280
days or less from its enactment. The emergency regulation becomes
operative upon its adoption and filing with the Registrar of Regulations,
unless a later date is specified. Emergency regulations are limited to no
more than 18 months in duration; however, may be extended for six
months under certain circumstances as provided for in § 2.2-4011 D.
Emergency regulations are published as soon as possible in the Register.
During the time the emergency status is in effect, the agency may
proceed with the adoption of permanent regulations through the usual
procedures. To begin promulgating the replacement regulation, the
agency must (i) file the Notice of Intended Regulatory Action with the
Registrar within 60 days of the effective date of the emergency
regulation and (ii) file the proposed regulation with the Registrar within
180 days of the effective date of the emergency regulation. If the agency
chooses not to adopt the regulations, the emergency status ends when the
prescribed time limit expires.
STATEMENT
The foregoing constitutes a generalized statement of the procedures to be
followed. For specific statutory language, it is suggested that Article 2
(§ 2.2-4006 et seq.) of Chapter 40 of Title 2.2 of the Code of Virginia be
examined carefully.

THE VIRGINIA REGISTER OF REGULATIONS is an official state
publication issued every other week throughout the year. Indexes are
published quarterly, and are cumulative for the year. The Virginia
Register has several functions. The new and amended sections of
regulations, both as proposed and as finally adopted, are required by law
to be published in the Virginia Register. In addition, the Virginia
Register is a source of other information about state government,
including petitions for rulemaking, emergency regulations, executive
orders issued by the Governor, and notices of public hearings on
regulations.
ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS
An agency wishing to adopt, amend, or repeal regulations must first
publish in the Virginia Register a notice of intended regulatory action; a
basis, purpose, substance and issues statement; an economic impact
analysis prepared by the Department of Planning and Budget; the
agency’s response to the economic impact analysis; a summary; a notice
giving the public an opportunity to comment on the proposal; and the
text of the proposed regulation.
Following publication of the proposal in the Virginia Register, the
promulgating agency receives public comments for a minimum of 60
days. The Governor reviews the proposed regulation to determine if it is
necessary to protect the public health, safety and welfare, and if it is
clearly written and easily understandable. If the Governor chooses to
comment on the proposed regulation, his comments must be transmitted
to the agency and the Registrar no later than 15 days following the
completion of the 60-day public comment period. The Governor’s
comments, if any, will be published in the Virginia Register. Not less
than 15 days following the completion of the 60-day public comment
period, the agency may adopt the proposed regulation.
The Joint Commission on Administrative Rules (JCAR) or the
appropriate standing committee of each house of the General Assembly
may meet during the promulgation or final adoption process and file an
objection with the Registrar and the promulgating agency. The objection
will be published in the Virginia Register. Within 21 days after receipt
by the agency of a legislative objection, the agency shall file a response
with the Registrar, the objecting legislative body, and the Governor.
When final action is taken, the agency again publishes the text of the
regulation as adopted, highlighting all changes made to the proposed
regulation and explaining any substantial changes made since
publication of the proposal. A 30-day final adoption period begins upon
final publication in the Virginia Register.
The Governor may review the final regulation during this time and, if he
objects, forward his objection to the Registrar and the agency. In
addition to or in lieu of filing a formal objection, the Governor may
suspend the effective date of a portion or all of a regulation until the end
of the next regular General Assembly session by issuing a directive
signed by a majority of the members of the appropriate legislative body
and the Governor. The Governor’s objection or suspension of the
regulation, or both, will be published in the Virginia Register. If the
Governor finds that changes made to the proposed regulation have
substantial impact, he may require the agency to provide an additional
30-day public comment period on the changes. Notice of the additional
public comment period required by the Governor will be published in the
Virginia Register.
The agency shall suspend the regulatory process for 30 days when it
receives requests from 25 or more individuals to solicit additional public
comment, unless the agency determines that the changes have minor or
inconsequential impact.
A regulation becomes effective at the conclusion of the 30-day final
adoption period, or at any other later date specified by the promulgating
agency, unless (i) a legislative objection has been filed, in which event
the regulation, unless withdrawn, becomes effective on the date
specified, which shall be after the expiration of the 21-day objection
period; (ii) the Governor exercises his authority to require the agency to
provide for additional public comment, in which event the regulation,
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CITATION TO THE VIRGINIA REGISTER
The Virginia Register is cited by volume, issue, page number, and date.
29:5 VA.R. 1075-1192 November 5, 2012, refers to Volume 29, Issue
5, pages 1075 through 1192 of the Virginia Register issued on
November 5, 2012.
The Virginia Register of Regulations is published pursuant to Article 6
(§ 2.2-4031 et seq.) of Chapter 40 of Title 2.2 of the Code of Virginia.
Members of the Virginia Code Commission: John S. Edwards, Chair;
James M. LeMunyon, Vice Chair; Gregory D. Habeeb; Ryan T.
McDougle; Robert L. Calhoun; Carlos L. Hopkins; Leslie L. Lilley;
E.M. Miller, Jr.; Thomas M. Moncure, Jr.; Christopher R. Nolen;
Timothy Oksman; Charles S. Sharp; Mark J. Vucci.
Staff of the Virginia Register: Jane D. Chaffin, Registrar of Regulations;
Karen Perrine, Assistant Registrar; Anne Bloomsburg, Regulations
Analyst; Rhonda Dyer, Publications Assistant; Terri Edwards, Operations
Staff Assistant.
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NOTICES OF INTENDED REGULATORY ACTION
NOTICES OF INTENDED REGULATORY ACTION

TITLE 12. HEALTH
DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES
Notice of Intended Regulatory Action
Notice is hereby given in accordance with § 2.2-4007.01 of
the Code of Virginia that the Board of Medical Assistance
Services intends to consider amending 12VAC30-50,
Amount, Duration, and Scope of Medical and Remedial
Care and Services. The purpose of the proposed action is to
provide Medicaid coverage for mosquito repellants prescribed
by an authorized health professional for individuals of
childbearing age to prevent the transmission of the Zika virus.
The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.
Statutory Authority: § 32.1-325 of the Code of Virginia;
42 USC § 1396 et seq.
Public Comment Deadline: October 5, 2016.
Agency Contact: Emily McClellan, Regulatory Supervisor,
Policy Division, Department of Medical Assistance Services,
600 East Broad Street, Suite 1300, Richmond, VA 23219,
telephone (804) 371-4300, FAX (804) 786-1680, or email
emily.mcclellan@dmas.virginia.gov.
VA.R. Doc. No. R17-4835; Filed August 16, 2016, 3:18 p.m.

Volume 33, Issue 1

Virginia Register of Regulations
3

September 5, 2016

REGULATIONS
For information concerning the different types of regulations, see the Information Page.
Symbol Key
Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion. Brackets are used in final regulations to indicate changes from the
proposed regulation.

REGULATIONS

TITLE 2. AGRICULTURE

TITLE 12. HEALTH

BOARD OF AGRICULTURE AND CONSUMER
SERVICES

DEPARTMENT OF HEALTH

Forms

REGISTRAR'S NOTICE: A form used in administering the
following regulation has been filed by the Department of
Health. The form is not being published; however, online
users of this issue of the Virginia Register of Regulations may
click on the name of the form to access it. The form is also
available from the agency contact or may be viewed at the
Office of the Registrar of Regulations, General Assembly
Building, 2nd Floor, Richmond, Virginia 23219.

Forms

REGISTRAR'S NOTICE: Forms used in administering the
following regulation have been filed by the Board of
Agriculture and Consumer Services. The forms are not being
published; however, online users of this issue of the Virginia
Register of Regulations may click on the name of a form to
access it. The forms are also available from the agency
contact or may be viewed at the Office of the Registrar of
Regulations, General Assembly Building, 2nd Floor,
Richmond, Virginia 23219.

Title of Regulation: 12VAC5-195. Virginia WIC Program.
Contact Information: Susan Puglisi, Policy Analyst,
Department of Health, 109 Governor Street, Richmond, VA
23219,
telephone
(804)
864-7175,
or
email
susan.puglisi@vdh.virginia.gov.
FORMS (12VAC5-195)
Food application contact form, an online form available at
http://www.vahealth.org/DCN/Publications/pubswic.htm.
Virginia WIC Program UPC Update Request Form (eff.
1/2014)

Title
of
Regulation:
2VAC5-585.
Retail
Food
Establishment Regulations.
Contact Information: Ryan Davis, Program Manager, Office
of Dairy and Foods, Department of Agriculture and
Consumer Services, 102 Governor Street, Richmond, VA
23219,
telephone
(804)
786-8910,
or
email
ryan.davis@vdacs.virginia.gov.
FORMS (2VAC5-585)
Food Safety and Security Program, Retail Inspection Report,
ODF-FSSP-10001 (rev. 9/2014)
Food Safety and Security Program, Complaint Report, ODFFSSP-10004 (rev. 12/2013)
Food Safety and Security Program, Foodborne Illness
Complaint Report, ODF-FSSP-10003 (rev. 12/2013)
Food Safety and Security Program, Sample Collection
Report, ODF-FSSP-10002 (rev. 12/2013)
Retail Inspection Report, ODF-FSP-10001 (rev. 7/2016)
Foodborne Illness Complaint Report, ODF-FSP-10003 (rev.
6/2016)
Complaint Form, ODF-FSP-10004 (rev. 6/2016)

VA.R. Doc. No. R17-4853; Filed August 18, 2016, 4:13 p.m.

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES
Emergency Regulation
Title of Regulation: 12VAC30-50. Amount, Duration, and
Scope of Medical and Remedial Care Services (amending
12VAC30-50-210).
Statutory Authority: § 32.1-325 of the Code of Virginia;
42 USC § 1396 et seq.
Effective Dates: August 22, 2016, through February 21, 2018.
Agency Contact: Emily McClellan, Regulatory Supervisor,
Policy Division, Department of Medical Assistance Services,
600 East Broad Street, Suite 1300, Richmond, VA 23219,
telephone (804) 371-4300, FAX (804) 786-1680, or email
emily.mcclellan@dmas.virginia.gov.
Preamble:
This action qualifies as an emergency regulation pursuant
to § 2.2-4011 A of the Code of Virginia because the
Department of Medical Assistance Services has determined
that these changes are necessitated by an emergency
situation, consulted with the Attorney General, and

VA.R. Doc. No. R17-4838; Filed August 11, 2016, 5:46 p.m.
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received approval from the Governor to promulgate
emergency regulations to address the emergency.
There are currently 48 confirmed cases of Zika virus
infection in Virginia, almost all of which arise from
mosquito bites, and are travel related. However, the state
of Florida is now reporting 14 Zika cases in which the
infection was caused by local mosquitos. It is clear that
mosquito-borne Zika infections are now originating in the
United States, and there is a threat that Virginia residents
may soon be subject to locally-based Zika infection. The
lack of access to mosquito repellant for Medicaid enrollees
in Virginia has created an urgent situation that
necessitates the implementation of emergency regulations
to address this emerging public health threat. Infection by
the Zika virus during the early stages of pregnancy can
have a catastrophic impact on fetal development.
This emergency regulation provides Medicaid coverage for
mosquito repellants prescribed by an authorized health
professional for individuals of childbearing age and all
pregnant women to prevent the transmission of the Zika
virus.
12VAC30-50-210. Prescribed drugs, dentures, and
prosthetic devices; and eyeglasses prescribed by a
physician skilled in diseases of the eye or by an
optometrist.
A. Prescribed drugs.
1. Drugs for which Federal Financial Participation is not
available, pursuant to the requirements of § 1927 of the
Social Security Act (OBRA 90 § 4401), shall not be
covered.
2. Nonlegend drugs shall be covered by Medicaid in the
following situations:
a. Insulin, syringes, and needles for diabetic patients;
b. Diabetic test strips for Medicaid recipients under 21
years of age;
c. Family planning supplies;
d. Designated categories of nonlegend drugs for
Medicaid recipients in nursing homes; and
e. Designated drugs prescribed by a licensed prescriber to
be used as less expensive therapeutic alternatives to
covered legend drugs; and
f. U.S. Environmental Protection Agency-registered
insect repellents with one of the following active
ingredients: DEET, picaridin, IR3535, oil of lemon
eucalyptus, or p-Menthane-3,8-diol for all Medicaid
members of reproductive age (ages 14 through 44 years)
and all pregnant women, when prescribed by an
authorized health professional.
3. Legend drugs are covered for a maximum of a 34-day
supply per prescription per patient with the exception of
the drugs or classes of drugs identified in 12VAC30-50520. FDA-approved drug therapies and agents for weight
Volume 33, Issue 1

loss, when preauthorized, will be covered for recipients
who meet the strict disability standards for obesity
established by the Social Security Administration in effect
on April 7, 1999, and whose condition is certified as life
threatening, consistent with Department of Medical
Assistance Services' medical necessity requirements, by
the treating physician. For prescription orders for which
quantity exceeds a 34-day supply, refills may be dispensed
in sufficient quantity to fulfill the prescription order within
the limits of federal and state laws and regulations.
4. Prescriptions for Medicaid recipients for multiple source
drugs subject to 42 CFR 447.332 shall be filled with
generic drug products unless the physician or other
practitioners so licensed and certified to prescribe drugs
certifies in his own handwriting "brand necessary" for the
prescription to be dispensed as written or unless the drug
class is subject to the Preferred Drug List.
5. New drugs shall be covered in accordance with the
Social Security Act § 1927(d) (OBRA 90 § 4401).
6. The number of refills shall be limited pursuant to § 54.13411 of the Drug Control Act.
7. Drug prior authorization.
a. Definitions. The following words and terms used in
these regulations shall have the following meanings
unless the context clearly indicates otherwise:
"Clinical data" means drug monographs as well as any
pertinent clinical studies, including peer review literature.
"Complex drug regimen" means treatment or course of
therapy that typically includes multiple medications, comorbidities and/or, or caregivers.
"Department" or "DMAS" means the Department of
Medical Assistance Services.
"Drug" shall have the same meaning, unless the context
otherwise dictates or the board otherwise provides by
regulation, as provided in the Drug Control Act (§ 54.13400 et seq. of the Code of Virginia).
"Emergency supply" means 72-hour supplies of the
prescribed medication that may be dispensed if the
prescriber cannot readily obtain authorization, or if the
physician is not available to consult with the pharmacist,
including after hours, weekends, holidays and the
pharmacist, in his professional judgment consistent with
current standards of practice, feels that the patient's
health would be compromised without the benefit of the
drug, or other criteria defined by the Pharmacy and
Therapeutics Committee and DMAS.
"Nonpreferred drugs" means those drugs that were
reviewed by the Pharmacy and Therapeutics Committee
and not included on the preferred drug list. Nonpreferred
drugs may be prescribed but require authorization prior
to dispensing to the patient.
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"Pharmacy and Therapeutics Committee," "P&T
Committee" or "committee" means the committee
formulated to review therapeutic classes, conduct clinical
reviews of specific drugs, recommend additions or
deletions to the preferred drug list, and perform other
functions as required by the department.
"Preferred drug list" or "PDL" means the list of drugs
that meet the safety, clinical efficacy, and pricing
standards employed by the P&T Committee and adopted
by the department for the Virginia Medicaid fee-forservice program. Most drugs on the PDL may be
prescribed and dispensed in the Virginia Medicaid feefor-service program without prior authorization;
however, some drugs as recommended by the Pharmacy
and Therapeutics Committee may require authorization
prior to dispensing to the patient.
"Prior authorization," as it relates to the PDL, means the
process of review by a clinical pharmacist of legend
drugs that are not on the preferred drug list, or other
drugs as recommended by the Pharmacy and
Therapeutics Committee, to determine if medically
justified.
"State supplemental rebate" means any cash rebate that
offsets Virginia Medicaid expenditure and that
supplements the federal rebate. State supplemental rebate
amounts shall be calculated in accordance with the
Virginia Supplemental Drug Rebate Agreement Contract
and Addenda.
"Therapeutic class" means a grouping of medications
sharing the same Specific Therapeutic Class Code (GC3)
within the Federal Drug Data File published by First
Data Bank, Inc.
"Utilization review" means the prospective and
retrospective processes employed by the agency to
evaluate the medical necessity of reimbursing for certain
covered services.
b. Medicaid Pharmacy and Therapeutics Committee.
(1) The department shall utilize a Pharmacy and
Therapeutics Committee to assist in the development and
ongoing administration of the preferred drug list and
other pharmacy program issues. The committee may
adopt bylaws that set out its make-up and functioning. A
quorum for action of the committee shall consist of seven
members.
(2) Vacancies on the committee shall be filled in the
same manner as original appointments. DMAS shall
appoint individuals for the committee that assures a
cross-section of the physician and pharmacy community
and remains compliant with General Assembly
membership guidelines.
(3) Duties of the committee. The committee shall receive
and review clinical and pricing data related to the drug
classes. The committee's medical and pharmacy experts
Volume 33, Issue 1

shall make recommendations to DMAS regarding various
aspects of the pharmacy program. For the preferred drug
list program, the committee shall select those drugs to be
deemed preferred that are safe, clinically effective, as
supported by available clinical data, and meet pricing
standards. Cost effectiveness or any pricing standard
shall be considered only after a drug is determined to be
safe and clinically effective.
(4) As the United States U.S. Food and Drug
Administration (FDA) approves new drug products, the
department shall ensure that the Pharmacy and
Therapeutics Committee will evaluate the drug for
clinical effectiveness and safety. Based on clinical
information and pricing standards, the P&T Committee
will determine if the drug will be included in the PDL or
require prior authorization.
(a) If the new drug product falls within a drug class
previously reviewed by the P&T Committee, until the
review of the new drug is completed, it will be classified
as nonpreferred, requiring prior authorization in order to
be dispensed. The new drug will be evaluated for
inclusion in the PDL no later than at the next review of
the drug class.
(b) If the new drug product does not fall within a drug
class previously reviewed by the P&T Committee, the
new drug shall be treated in the same manner as the other
drugs in its class.
(5) To the extent feasible, the Pharmacy and
Therapeutics Committee shall review all drug classes
included in the preferred drug list at least every 12
months and may recommend additions to and deletions
from the PDL.
(6) In formulating its recommendations to the
department, the committee shall not be deemed to be
formulating regulations for the purposes of the
Administrative Process Act (§ 2.2-4000 et seq. of the
Code of Virginia).
(7) Immunity. The members of the committee and the
staff of the department and the contractor shall be
immune, individually and jointly, from civil liability for
any act, decision, or omission done or made in
performance of their duties pursuant to this subsection
while serving as a member of such board, committee, or
staff provided that such act, decision, or omission is not
done or made in bad faith or with malicious intent.
c. Pharmacy prior authorization program. Pursuant to
§ 1927 of the Act and 42 CFR 440.230, the department
shall require the prior authorization of certain specified
legend drugs. For those therapeutic classes of drugs
subject to the PDL program, drugs with nonpreferred
status included in the DMAS drug list shall be subject to
prior authorization. The department also may require
prior authorization of other drugs only if recommended
by the P&T Committee. Providers who are licensed to
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prescribe legend drugs shall be required to obtain prior
authorization for all nonpreferred drugs or other drugs as
recommended by the P&T Committee.
(1) Prior authorization shall consist of prescription
review by a licensed pharmacist or pharmacy technician
to ensure that all predetermined clinically appropriate
criteria, as established by the P&T Committee relative to
each therapeutic class, have been met before the
prescription may be dispensed. Prior authorization shall
be obtained through a call center staffed with appropriate
clinicians,
or
through
written or
electronic
communications (e.g., faxes, mail). Responses by
telephone or other telecommunications device within 24
hours of a request for prior authorization shall be
provided. The dispensing of 72-hour emergency supplies
of the prescribed drug may be permitted and dispensing
fees shall be paid to the pharmacy for such emergency
supply.
(2) The preferred drug list program shall include: (i)
provisions for an expedited review process of denials of
requested prior authorization by the department; (ii)
consumer and provider education; (iii) training and
information regarding the preferred drug list both prior to
implementation as well as ongoing communications, to
include computer and website access to information and
multilingual material.
(3) Exclusion of protected groups from pharmacy
preferred drug list prior authorization requirements. The
following groups of Medicaid eligibles shall be excluded
from pharmacy prior authorization requirements:
individuals enrolled in hospice care, services through
PACE or pre-PACE programs; persons having
comprehensive third party insurance coverage; minor
children who are the responsibility of the juvenile justice
system; and refugees who are not otherwise eligible in a
Medicaid covered group.
d. State supplemental rebates. The department has the
authority to seek supplemental rebates from
pharmaceutical manufacturers. The contract regarding
supplemental rebates shall exist between the
manufacturer and the Commonwealth. Rebate
agreements between the Commonwealth and a
pharmaceutical manufacturer shall be separate from the
federal rebates and in compliance with federal law,
§§ 1927(a)(1) and 1927(a)(4) of the Social Security Act.
All rebates collected on behalf of the Commonwealth
shall be collected for the sole benefit of the state share of
costs. One hundred percent of the supplemental rebates
collected on behalf of the state shall be remitted to the
state. Supplemental drug rebates received by the
Commonwealth in excess of those required under the
national drug rebate agreement will be shared with the
federal government on the same percentage basis as
applied under the national drug rebate agreement.
Volume 33, Issue 1

e. Pursuant to 42 USC § 1396r-8(b)(3)(D), information
disclosed to the department or to the committee by a
pharmaceutical manufacturer or wholesaler which
discloses the identity of a specific manufacturer or
wholesaler and the pricing information regarding the
drugs by such manufacturer or wholesaler is confidential
and shall not be subject to the disclosure requirements of
the Virginia Freedom of Information Act (§ 2.2-3700 et
seq. of the Code of Virginia).
f. Appeals for denials of prior authorization shall be
addressed pursuant to 12VAC30-110, Part I, Client
Appeals.
8. Coverage of home infusion therapy. This service shall
be covered consistent with the limits and requirements set
out within home health services (12VAC30-50-160).
Multiple applications of the same therapy (e.g., two
antibiotics on the same day) shall be covered under one
service day rate of reimbursement. Multiple applications of
different therapies (e.g., chemotherapy, hydration, and pain
management on the same day) shall be a full service day
rate methodology as provided in pharmacy services
reimbursement.
B. Dentures. Dentures are provided only as a result of
EPSDT and subject to medical necessity and preauthorization
requirements specified under Dental Services.
C. Prosthetic devices.
1. Prosthetic services shall mean the replacement of
missing arms, legs, eyes, and breasts and the provision of
any internal (implant) body part. Nothing in this regulation
shall be construed to refer to orthotic services or devices or
organ transplantation services.
2. Artificial arms and legs, and their necessary supportive
attachments, implants and breasts are provided when
prescribed by a physician or other licensed practitioner of
the healing arts within the scope of their professional
licenses as defined by state law. This service, when
provided by an authorized vendor, must be medically
necessary and preauthorized for the minimum applicable
component necessary for the activities of daily living.
3. Eye prostheses are provided when eyeballs are missing
regardless of the age of the recipient or the cause of the
loss of the eyeball. Eye prostheses are provided regardless
of the function of the eye.
D. Eyeglasses. Eyeglasses shall be reimbursed for all
recipients younger than 21 years of age according to medical
necessity when provided by practitioners as licensed under
the Code of Virginia.
VA.R. Doc. No. R17-4835; Filed August 16, 2016, 3:18 p.m.
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additional points for rental assistance demonstration deals
competing in the local housing authority pool; (xviii)
delete the 20% limit on credits in any pool for
developments for the elderly; and (xix) make other
miscellaneous administrative or clarifying changes.
13VAC10-180-50. Application.
Prior to submitting an application for reservation, applicants
shall submit on such form as required by the executive
director, the letter for authority signature by which the
authority shall notify the chief executive officers (or the
equivalent) of the local jurisdictions in which the
developments are to be located to provide such officers a
reasonable opportunity to comment on the developments.
Application for a reservation of credits shall be commenced
by filing with the authority an application, on such form or
forms as the executive director may from time to time
prescribe or approve, together with such documents and
additional information (including, without limitation, a
market study that shows adequate demand for the housing
units to be produced by the applicant's proposed
development) as may be requested by the authority in order to
comply with the IRC and this chapter and to make the
reservation and allocation of the credits in accordance with
this chapter. The executive director may reject any
application from consideration for a reservation or allocation
of credits if in such application the applicant does not provide
the proper documentation or information on the forms
prescribed by the executive director.
All sites in an application for a scattered site development
may only serve one primary market area. If the executive
director determines that the sites subject to a scattered site
development are served by different primary market areas,
separate applications for credits must be filed for each
primary market area in which scattered sites are located
within the deadlines established by the executive director.
The application should include a breakdown of sources and
uses of funds sufficiently detailed to enable the authority to
ascertain what costs will be incurred and what will comprise
the total financing package, including the various subsidies
and the anticipated syndication or placement proceeds that
will be raised. The following cost information, if applicable,
needs to be included in the application to determine the
feasible credit amount: site acquisition costs, site preparation
costs, construction costs, construction contingency, general
contractor's overhead and profit, architect and engineer's fees,
permit and survey fees, insurance premiums, real estate taxes
during construction, title and recording fees, construction
period interest, financing fees, organizational costs, rent-up
and marketing costs, accounting and auditing costs, working
capital and operating deficit reserves, syndication and legal
fees, development fees, and other costs and fees. All
applications seeking credits for rehabilitation of existing units
must provide for contractor construction costs of at least

TITLE 13. HOUSING
VIRGINIA HOUSING DEVELOPMENT AUTHORITY
Proposed Regulation
REGISTRAR'S
NOTICE:
The
Virginia
Housing
Development Authority is claiming an exemption from the
Administrative Process Act (§ 2.2-4000 et seq. of the Code of
Virginia) pursuant to § 2.2-4002 A 4 of the Code of Virginia.
Title of Regulation: 13VAC10-180. Rules and Regulations
for Allocation of Low-Income Housing Tax Credits
(amending 13VAC10-180-50, 13VAC10-180-60).
Statutory Authority: § 36-55.30:3 of the Code of Virginia.
Public Hearing Information:
September 20, 2016 - 10 a.m. - Virginia Housing
Development Authority, 601 South Belvidere Street,
Richmond, VA 23220.
Public Comment Deadline: September 20, 2016.
Agency Contact: Paul M. Brennan, General Counsel, Virginia
Housing Development Authority, 601 South Belvidere Street,
Richmond, VA 23220, telephone (804) 343-5798 or email
paul.brennan@vhda.com.
Summary:
The proposed amendments (i) update the per unit cost
limits; (ii) set a maximum permissible minimum income
requirement for tenants receiving rental assistance that is
applicable to all developments; (iii) increase the maximum
per-development credit limit in the nonprofit pool; (iv)
reduce the number of points awarded to applicants for
providing a leasing preference to persons on public
housing waiting lists; (v) for both elderly and family
developments, implement a new sliding point scale for
developments located in areas of economic opportunity,
defined based upon census data, and delete language
limiting points to census tracts with no other such
development; (vi) increase points for certain high priority
rural development deals; (vii) reflect elimination of atlarge pool; (viii) define permissible uses of community
rooms receiving points; (ix) revise amenity point
requirements for certain windows and glass doors, internet
service, and bath vent fans; (x) increase points for
developments with project-based vouchers and meeting
listed criteria; (xi) extend points for providing preference
to persons with developmental disabilities to an additional
existing category of developments; (xii) add points for
EarthCraft Gold developments with tenant utility
monitoring and benchmarking; (xiii) eliminate points for
developments with less than 100 units; (xiv) increase
points for developments applying for both 4% and 9%
credits; (xv) reduce developer experience points based on
penalties for certain nonperformance; (xvi) impose penalty
points for submission of a subsequent application for
credits prior to issuance of Form 8609; (xvii) provide
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$10,000 per unit for developments financed with tax-exempt
bonds and $15,000 per unit for all other developments.
Any application that exceeds the cost limits set forth below
in subdivisions 1, 2, and 3 shall be rejected from further
consideration hereunder and shall not be eligible for any
reservation or allocation of credits.
1. Inner Northern Virginia. The Inner Northern Virginia
region shall consist of Arlington County, Fairfax County,
City of Alexandria, City of Fairfax, and City of Falls
Church. The total development cost of proposed
developments in the Inner Northern Virginia region may
not exceed (i) for new construction or adaptive reuse:
$335,475 $387,809 per unit plus up to an additional
$37,275 $43,090 per unit if the proposed development
contains underground or structured parking for each unit or
(ii) for acquisition/rehabilitation: $292,875 $338,564 per
unit.
2. Prince William County, Loudoun County, and Fauquier
County, Manassas City, and Manassas Park City. The total
development cost of proposed developments in Prince
William County, Loudoun County, and Fauquier County,
Manassas City, and Manassas Park City may not exceed (i)
for new construction or adaptive reuse: $249,210 $288,087
per unit plus up to an additional $43,090 per unit if the
proposed development contains underground or structured
parking for each unit or (ii) for acquisition/rehabilitation:
$175,725 $203,138 per unit.
3. Balance of state. The total development cost of proposed
developments in the balance of the state may not exceed (i)
for new construction or adaptive reuse: $186,375 $215,450
per unit plus up to an additional $43,090 per unit if the
proposed development contains underground or structured
parking for each unit or (ii) for acquisition/rehabilitation:
$143,775 $166,204 per unit.
Costs, subject to a per unit limit set by the executive
director, attributable to equipping units with electrical and
plumbing hook-ups for dehumidification systems will not be
included in the calculation of the above per unit cost limits.
The cost limits in subdivisions 1, 2, and 3 above are 2012
2015 fourth quarter base amounts. The cost limits shall be
adjusted annually beginning in the fourth quarter of 2013
2016 by the authority in accordance with Marshall & Swift
cost factors for such quarter, and the adjusted limits will be
indicated on the application form, instructions, or other
communication available to the public.
Each application shall include plans and specifications or, in
the case of rehabilitation for which plans will not be used, a
unit-by-unit work write-up for such rehabilitation with
certification in such form and from such person satisfactory to
the executive director as to the completion of such plans or
specifications or work write-up.
Each application shall include evidence of (i) sole fee simple
ownership of the site of the proposed development by the
Volume 33, Issue 1

applicant, (ii) lease of such site by the applicant for a term
exceeding the compliance period (as defined in the IRC) or
for such longer period as the applicant represents in the
application that the development will be held for occupancy
by low-income persons or families or (iii) right to acquire or
lease such site pursuant to a valid and binding written option
or contract between the applicant and the fee simple owner of
such site for a period extending at least four months beyond
any application deadline established by the executive director,
provided that such option or contract shall have no conditions
within the discretion or control of such owner of such site.
Any contract for the acquisition of a site with existing
residential property may not require an empty building as a
condition of such contract, unless relocation assistance is
provided to displaced households, if any, at such level
required by the authority. A contract that permits the owner to
continue to market the property, even if the applicant has a
right of first refusal, does not constitute the requisite site
control required in clause (iii) above. No application shall be
considered for a reservation or allocation of credits unless
such evidence is submitted with the application and the
authority determines that the applicant owns, leases or has the
right to acquire or lease the site of the proposed development
as described in the preceding sentence. In the case of
acquisition and rehabilitation of developments funded by
Rural Development of the U.S. Department of Agriculture
(Rural Development), any site control document subject to
approval of the partners of the seller does not need to be
approved by all partners of the seller if the general partner of
the seller executing the site control document provides (i) an
attorney's opinion that such general partner has the authority
to enter into the site control document and such document is
binding on the seller or (ii) a letter from the existing
syndicator indicating a willingness to secure the necessary
partner approvals upon the reservation of credits.
Effective January 1, 2016, each Each application shall
include written evidence satisfactory to the authority (i) of
proper zoning or special use permit for such site or (ii) that no
zoning requirements or special use permits are applicable.
Each application shall include, in a form or forms required
by the executive director, a certification of previous
participation listing all developments receiving an allocation
of tax credits under § 42 of the IRC in which the principal or
principals have or had an ownership or participation interest,
the location of such developments, the number of residential
units and low-income housing units in such developments and
such other information as more fully specified by the
executive director. Furthermore, for any such development,
the applicant must indicate whether the appropriate state
housing credit agency has ever filed a Form 8823 with the
IRS reporting noncompliance with the requirements of the
IRC and that such noncompliance had not been corrected at
the time of the filing of such Form 8823. The executive
director may reject any application from consideration for a
reservation or allocation of credits unless the above
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information is submitted with the application. If, after
reviewing the above information or any other information
available to the authority, the executive director determines
that the principal or principals do not have the experience,
financial capacity and predisposition to regulatory
compliance necessary to carry out the responsibilities for the
acquisition, construction, ownership, operation, marketing,
maintenance and management of the proposed development
or the ability to fully perform all the duties and obligations
relating to the proposed development under law, regulation
and the reservation and allocation documents of the authority
or if an applicant is in substantial noncompliance with the
requirements of the IRC, the executive director may reject
applications by the applicant. No application will be accepted
from any applicant with a principal that has or had an
ownership or participation interest in a development at the
time the authority reported such development to the IRS as no
longer in compliance and no longer participating in the
federal low-income housing tax credit program.
Each application shall include, in a form or forms required
by the executive director, a certification that the design of the
proposed development meets all applicable amenity and
design requirements required by the executive director for the
type of housing to be provided by the proposed development.
The application should include pro forma financial
statements setting forth the anticipated cash flows during the
credit period as defined in the IRC. The application shall
include a certification by the applicant as to the full extent of
all federal, state and local subsidies that apply (or that the
applicant expects to apply) with respect to each building or
development. The executive director may also require the
submission of a legal opinion or other assurances satisfactory
to the executive director as to, among other things,
compliance of the proposed development with the IRC and a
certification, together with an opinion of an independent
certified public accountant or other assurances satisfactory to
the executive director, setting forth the calculation of the
amount of credits requested by the application and certifying,
among other things, that under the existing facts and
circumstances the applicant will be eligible for the amount of
credits requested.
Each applicant shall commit in the application to provide
relocation assistance to displaced households, if any, at such
level required by the executive director. Each applicant shall
commit in the application to use a property management
company certified by the executive director to manage the
proposed development.
Each applicant shall commit in the application not to require
an annual minimum income requirement that exceeds the
greater of $3,600 or 2.5 times the portion of rent to be paid by
tenants receiving rental assistance.
If an applicant submits an application for reservation or
allocation of credits that contains a material misrepresentation
or fails to include information regarding developments
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involving the applicant that have been determined to be out of
compliance with the requirements of the IRC, the executive
director may reject the application or stop processing such
application upon discovery of such misrepresentation or
noncompliance and may prohibit such applicant from
submitting applications for credits to the authority in the
future.
In any situation in which the executive director deems it
appropriate, he may treat two or more applications as a single
application. Only one application may be submitted for each
location.
The executive director may establish criteria and
assumptions to be used by the applicant in the calculation of
amounts in the application, and any such criteria and
assumptions may be indicated on the application form,
instructions or other communication available to the public.
The executive director may prescribe such deadlines for
submission of applications for reservation and allocation of
credits for any calendar year as he shall deem necessary or
desirable to allow sufficient processing time for the authority
to make such reservations and allocations. If the executive
director determines that an applicant for a reservation of
credits has failed to submit one or more mandatory
attachments to the application by the reservation application
deadline, he may allow such applicant an opportunity to
submit such attachments within a certain time established by
the executive director with a 10-point scoring penalty per
item.
After receipt of the applications, if necessary, the authority
shall notify the chief executive officers (or the equivalent) of
the local jurisdictions in which the developments are to be
located and shall provide such officers a reasonable
opportunity to comment on the developments.
The development for which an application is submitted may
be, but shall not be required to be, financed by the authority.
If any such development is to be financed by the authority,
the application for such financing shall be submitted to and
received by the authority in accordance with its applicable
rules and regulations.
The authority may consider and approve, in accordance
herewith, both the reservation and the allocation of credits to
buildings or developments that the authority may own or may
intend to acquire, construct and/or rehabilitate.
13VAC10-180-60. Review and selection of applications;
reservation of credits.
The executive director may divide the amount of credits into
separate pools and each separate pool may be further divided
into separate tiers. The division of such pools and tiers may
be based upon one or more of the following factors:
geographical areas of the state; types or characteristics of
housing, construction, financing, owners, occupants, or
source of credits; or any other factors deemed appropriate by
him to best meet the housing needs of the Commonwealth.
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An amount, as determined by the executive director, not less
than 10% of the Commonwealth's annual state housing credit
ceiling for credits, shall be available for reservation and
allocation to buildings or developments with respect to which
the following requirements are met:
1. A "qualified nonprofit organization" (as described in
§ 42(h)(5)(C) of the IRC) that is authorized to do business
in Virginia and is determined by the executive director, on
the basis of such relevant factors as he shall consider
appropriate, to be substantially based or active in the
community of the development and is to materially
participate
(regular,
continuous
and
substantial
involvement as determined by the executive director) in the
development and operation of the development throughout
the "compliance period" (as defined in § 42(i)(1) of the
IRC); and
2. (i) The "qualified nonprofit organization" described in
the preceding subdivision 1 is to own (directly or through a
partnership), prior to the reservation of credits to the
buildings or development, all of the general partnership
interests of the ownership entity thereof; (ii) the executive
director of the authority shall have determined that such
qualified nonprofit organization is not affiliated with or
controlled by a for-profit organization; (iii) the executive
director of the authority shall have determined that the
qualified nonprofit organization was not formed by one or
more individuals or for-profit entities for the principal
purpose of being included in any nonprofit pools (as
defined below) established by the executive director, and
(iv) the executive director of the authority shall have
determined that no staff member, officer or member of the
board of directors of such qualified nonprofit organization
will materially participate, directly or indirectly, in the
proposed development as a for-profit entity.
In making the determinations required by the preceding
subdivision 1 and clauses (ii), (iii) and (iv) of subdivision 2
of this section, the executive director may apply such
factors as he deems relevant, including, without limitation,
the past experience and anticipated future activities of the
qualified nonprofit organization, the sources and manner of
funding of the qualified nonprofit organization, the date of
formation and expected life of the qualified nonprofit
organization, the number of paid staff members and
volunteers of the qualified nonprofit organization, the
nature and extent of the qualified nonprofit organization's
proposed involvement in the construction or rehabilitation
and the operation of the proposed development, the
relationship of the staff, directors or other principals
involved in the formation or operation of the qualified
nonprofit organization with any persons or entities to be
involved in the proposed development on a for-profit basis,
and the proposed involvement in the construction or
rehabilitation and operation of the proposed development
by any persons or entities involved in the proposed
development on a for-profit basis. The executive director
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may include in the application of the foregoing factors any
other nonprofit organizations that, in his determination, are
related (by shared directors, staff or otherwise) to the
qualified nonprofit organization for which such
determination is to be made.
For purposes of the foregoing requirements, a qualified
nonprofit organization shall be treated as satisfying such
requirements if any qualified corporation (as defined in
§ 42(h)(5)(D)(ii) of the IRC) in which such organization (by
itself or in combination with one or more qualified nonprofit
organizations) holds 100% of the stock satisfies such
requirements.
The applications shall include such representations and
warranties and such information as the executive director may
require in order to determine that the foregoing requirements
have been satisfied. In no event shall more than 90% of the
Commonwealth's annual state housing credit ceiling for
credits be available for developments other than those
satisfying the preceding requirements. The executive director
may establish such pools (nonprofit pools) of credits as he
may deem appropriate to satisfy the foregoing requirement. If
any such nonprofit pools are so established, the executive
director may rank the applications therein and reserve credits
to such applications before ranking applications and reserving
credits in other pools, and any such applications in such
nonprofit pools not receiving any reservations of credits or
receiving such reservations in amounts less than the full
amount permissible hereunder (because there are not enough
credits then available in such nonprofit pools to make such
reservations) shall be assigned to such other pool as shall be
appropriate hereunder; provided, however, that if credits are
later made available (pursuant to the IRC or as a result of
either a termination or reduction of a reservation of credits
made from any nonprofit pools or a rescission in whole or in
part of an allocation of credits made from such nonprofit
pools or otherwise) for reservation and allocation by the
authority during the same calendar year as that in which
applications in the nonprofit pools have been so assigned to
other pools as described above, the executive director may, in
such situations, designate all or any portion of such additional
credits for the nonprofit pools (or for any other pools as he
shall determine) and may, if additional credits have been so
designated for the nonprofit pools, reassign such applications
to such nonprofit pools, rank the applications therein and
reserve credits to such applications in accordance with the
IRC and this chapter. In the event that during any round (as
authorized hereinbelow) of application review and ranking
the amount of credits reserved within such nonprofit pools is
less than the total amount of credits made available therein,
the executive director may either (i) leave such unreserved
credits in such nonprofit pools for reservation and allocation
in any subsequent round or rounds or (ii) redistribute, to the
extent permissible under the IRC, such unreserved credits to
such other pool or pools as the executive director shall
designate reservations therefore in the full amount
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permissible hereunder (which applications shall hereinafter be
referred to as "excess qualified applications") or (iii) carry
over such unreserved credits to the next succeeding calendar
year for the inclusion in the state housing credit ceiling (as
defined in § 42(h)(3)(C) of the IRC) for such year.
Notwithstanding anything to the contrary herein, no
reservation of credits shall be made from any nonprofit pools
to any application with respect to which the qualified
nonprofit organization has not yet been legally formed in
accordance with the requirements of the IRC. In addition, no
application for credits from any nonprofit pools or any
combination of pools may receive a reservation or allocation
of annual credits in an amount greater than $750,000
$950,000 unless credits remain available in such nonprofit
pools after all eligible applications for credits from such
nonprofit pools receive a reservation of credits.
Notwithstanding anything to the contrary herein, applicants
relying on the experience of a local housing authority for
developer experience points described hereinbelow and/or
using Hope VI funds from HUD in connection with the
proposed development shall not be eligible to receive a
reservation of credits from any nonprofit pools.
The authority shall review each application, and, based on
the application and other information available to the
authority, shall assign points to each application as follows:
1. Readiness.
a. Written evidence satisfactory to the authority of
unconditional approval by local authorities of the plan of
development or site plan for the proposed development
or that such approval is not required. (40 points;
applicants receiving points under this subdivision 1 a are
not eligible for points under subdivision 5 a below)
b. For applications submitted prior to January 1, 2016,
written evidence satisfactory to the authority (i) of proper
zoning or special use permit for such site or (ii) that no
zoning requirements or special use permits are
applicable. (40 points)
2. Housing needs characteristics.
a. Submission of the form prescribed by the authority
with any required attachments, providing such
information necessary for the authority to send a letter
addressed to the current chief executive officer (or the
equivalent) of the locality in which the proposed
development is located, soliciting input on the proposed
development from the locality within the deadlines
established by the executive director. (minus 50 points
for failure to make timely submission)
b. A letter in response to its notification to the chief
executive officer of the locality in which the proposed
development is to be located opposing the allocation of
credits to the applicant for the development. In any such
letter, the chief executive officer must certify that the
proposed development is not consistent with current
Volume 33, Issue 1

zoning or other applicable land use regulations. Any such
letter must also be accompanied by a legal opinion of the
locality's attorney opining that the locality's opposition to
the proposed development does not have a discriminatory
intent or a discriminatory effect (as defined in 24 CFR
100.500(a)) that is not supported by a legally sufficient
justification (as defined in 24 CFR 100.500(b)) in
violation of the Fair Housing Act (Title VIII of the Civil
Rights Act of 1968, as amended) and the HUD
implementing regulations. (minus 25 points)
c. Any proposed development that is to be located in a
revitalization area meeting the requirements of § 3655.30:2 A of the Code of Virginia. (10 points)
d. Commitment by the applicant for any development
without section 8 project-based assistance to give leasing
preference to individuals and families (i) on public
housing waiting lists maintained by the local housing
authority operating in the locality in which the proposed
development is to be located and notification of the
availability of such units to the local housing authority by
the applicant or (ii) on section 8 (as defined in
13VAC10-180-90) waiting lists maintained by the local
or nearest section 8 administrator for the locality in
which the proposed development is to be located and
notification of the availability of such units to the local
section 8 administrator by the applicant. (10 points;
Applicants receiving points under this subdivision may
not require an annual minimum income requirement for
prospective tenants that exceeds the greater of $3,600 or
2.5 times the portion of rent to be paid by such tenants.)
(5 points)
e. Any of the following: (i) firm financing
commitment(s) from the local government, local housing
authority, Federal Home Loan Bank affordable housing
funds, Virginia Housing Trust Fund, funding from
VOICE for projects located in Prince William County
and donations from unrelated private foundations that
have filed an IRS Form 990 (or a variation of such form)
or Rural Development for a below-market rate loan or
grant; (ii) a resolution passed by the locality in which the
proposed development is to be located committing such
financial support to the development in a form approved
by the authority; (iii) a commitment to donate land,
buildings or tap fee waivers from the local government;
or (iv) a commitment to donate land (including a below
market rate land lease) from an entity that is not a
principal in the applicant (the donor being the grantee of
a right of first refusal or purchase option, with no
ownership interest in the applicant, shall not make the
donor a principal in the applicant). (The amount of such
financing, dollar value of local support, or value of
donated land (including a below market rate land lease)
will be determined by the executive director and divided
by the total development sources of funds and the
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proposed development receives two points for each
percentage point up to a maximum of 40 points.)
f. Any development subject to (i) HUD's Section 8 or
Section 236 programs program or (ii) Rural
Development's 515 program, at the time of application.
(20 points, unless the applicant is, or has any common
interests with, the current owner, directly or indirectly,
the application will only qualify for these points if the
applicant waives all rights to any developer's fee and any
other fees associated with the acquisition and
rehabilitation (or rehabilitation only) of the development
unless permitted by the executive director for good
cause.)
g. Any development receiving (i) a real estate tax
abatement on the increase in the value of the
development or (ii) new project-based subsidy from
HUD or Rural Development for the greater of five units
or 10% of the units of the proposed development. (10
points)
h. Any proposed elderly development located in a census
tract that has less than a 10% poverty rate (based upon
Census Bureau data) with no other elderly tax credit units
in such census tract. (25 points). Effective January 1,
2018, any proposed elderly development located in a
census tract that has less than a 12% poverty rate (based
upon Census Bureau data) (20 points); any proposed
elderly development located in a census tract that has less
than a 3.0% poverty rate (based upon Census Bureau
data) (30 points).
i. Any proposed family development located in a census
tract that has less than a 10% poverty rate (based upon
Census Bureau data) with no other family tax credit units
in such census tract. (25 points). Effective January 1,
2018, any proposed family development located in a
census tract that has less than a 12% poverty rate (based
upon Census Bureau data) (20 points); any proposed
family development located in a census tract that has less
than a 3.0% poverty rate (based upon Census Bureau
data) (30 points).
j. Any proposed development listed in the top 25
developments identified by Rural Development as high
priority for rehabilitation at the time the application is
submitted to the authority, (15 points); effective January
1, 2018 (30 points).
k. Any proposed new construction development
(including adaptive re-use reuse and rehabilitation that
creates additional rental space) located in a pool
identified by the authority as a pool with little or no
increase in rent-burdened population. (up to minus 20
points, depending upon the portion of the development
that is additional rental space, in all pools except the atlarge pool, 0 points in the at-large pool. The; the
executive director may make exceptions in the following
circumstances:
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(1) Specialized types of housing designed to meet special
needs that cannot readily be addressed utilizing existing
residential structures;
(2) Housing designed to serve as a replacement for
housing being demolished through redevelopment; or
(3) Housing that is an integral part of a neighborhood
revitalization project sponsored by a local housing
authority.)
l. Any proposed new construction development
(including adaptive re-use reuse and rehabilitation that
creates additional rental space) that is located in a pool
identified by the authority as a pool with an increasing
rent-burdened population. (up to 20 points, depending
upon the portion of the development that is additional
rental space, in all pools except the at-large pool, 0 points
in the at-large pool)).
3. Development characteristics.
a. Evidence satisfactory to the authority documenting the
quality of the proposed development's amenities as
determined by the following:
(1) The following points are available for any
application:
(a) If a community/meeting room with a minimum of 749
square feet is provided. (5 points) Community rooms
receiving points under this subdivision 3 a (1) (a) may
not be used for commercial purposes. Provided that the
cost of the community room is not included in eligible
basis, the owner may conduct, or contract with a
nonprofit provider to conduct, programs or classes for
tenants and members of the community in the community
room, so long as (i) tenants compose at least one-third of
participants, with first preference given to tenants above
the one-third minimum; (ii) no program or class may be
offered more than five days per week; (iii) no individual
program or class may last more than eight hours per day,
and all programs and class sessions may not last more
than 10 hours per day in the aggregate; (iv) cost of
attendance of the program or class must be below market
rate with no profit from the operation of the class or
program being generated for the owner (owner may also
collect an amount of reimbursement of supplies and
clean-up costs); (v) the community room must be
available for use by tenants when programs and classes
are not offered, subject to reasonable "quiet hours"
established by owner; and (vi) any owner offering
programs or classes must provide an annual certification
to the authority that it is in compliance with such
requirements, with failure to comply with these
requirements resulting in a 10-point penalty for three
years from the date of such noncompliance for principals
in the owner.
(b) If the exterior walls are constructed using the
following materials:
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(i) Brick or other similar low-maintenance material
approved by the authority (as indicated on the application
form, instructions, or other communication available to
the public) covering 30% or more of the exterior walls.
(10 points) and
(ii) If subdivision 3 a (1) (b) (i) above is met, an
additional one-fifth point for each percent of exterior
wall brick or other similar low-maintenance material
approved by the authority (as indicated on the application
form, instructions, or other communication available to
the public) in excess of 30%. (maximum 10 points) and
(iii) If subdivision 3 a (1) (b) (i) above is met, an
additional one-tenth point for each percent of exterior
wall covered by fiber-cement board. (maximum 7 points)
(c) If all kitchen and laundry appliances (except range
hoods) meet the EPA's Energy Star qualified program
requirements. (5 points)
(d) If all the windows and glass doors meet the EPA's
Energy Star qualified program requirements are Energy
Star labeled for the North-Central Zone or are National
Fenestration Rating Council (NFRC) labeled with a
maximum U-Factor of 0.27 and maximum solar heat gain
coefficient (SHGC) of 0.40. (5 points)
(e) If every unit in the development is heated and cooled
with either (i) heat pump equipment with both a SEER
seasonal energy efficiency ratio (SEER) rating of 15.0 or
more and a HSPF heating seasonal performance factor
(HSPF) rating of 8.5 or more or (ii) air conditioning
equipment with a SEER rating of 15.0 or more,
combined with a gas furnace with an AFUE annual fuel
utilization efficiency (AFUE) rating of 90% or more. (10
points)
(f) If the water expense is submetered (the tenant will pay
monthly or bimonthly bill). (5 points)
(g) If each bathroom contains only WaterSense labeled
faucets and showerheads. (2 points)
(h) If each unit is provided with the necessary
infrastructure for high-speed cable, DSL or wireless
Internet service. (1 point)
(i) If all the water heaters have an energy factor greater
than or equal to 67% for gas water heaters or greater than
or equal to 93% for electric water heaters; or any
centralized commercial system that has an efficiency
performance rating equal to or greater than 95%, or any
solar thermal system that meets at least 60% of the
development's domestic hot water load. (5 points)
(j) If each bathroom is equipped with a WaterSense
labeled toilet. (2 points)
(k) For Effective until January 1, 2018, for new
construction only, if each full bathroom is equipped with
EPA Energy Star qualified bath vent fans. (2 points)
Effective January 1, 2018, if each full bathroom is
provided either an EPA Energy Star qualified bath vent
Volume 33, Issue 1

fan with duct size per manufacturer requirements or a
continuous exhaust as part of a dedicated outdoor air
system with humidity control. (2 points)
(l) If the development has or the application provides for
installation of continuous R-3 or higher wall sheathing
insulation. (5 points)
(m) If all cooking surfaces are equipped with fire
prevention or suppression features that meet the
authority's requirements (as indicated on the application
form, instructions, or other communication available to
the public). (2 points)
(2) The following points are available to applications
electing to serve elderly tenants:
(a) If all cooking ranges have front controls. (1 point)
(b) If all units have an emergency call system. (3 points)
(c) If all bathrooms have an independent or supplemental
heat source. (1 point)
(d) If all entrance doors to each unit have two eye
viewers, one at 42 inches and the other at standard
height. (1 point)
(3) If the structure is historic, by virtue of being listed
individually in the National Register of Historic Places,
or due to its location in a registered historic district and
certified by the Secretary of the Interior as being of
historical significance to the district, and the
rehabilitation will be completed in such a manner as to be
eligible for historic rehabilitation tax credits. (5 points)
b. Any development in which (i) the greater of five units
or 10% of the units will be assisted by HUD projectbased vouchers (as evidenced by the submission of a
letter satisfactory to the authority from an authorized
public housing authority (PHA) that the development
meets all prerequisites for such assistance) or other form
of documented and binding federal or state project-based
rent subsidies in order to ensure occupancy by extremely
low-income persons; and (ii) the greater of five units or
10% of the units will conform to HUD regulations
interpreting the accessibility requirements of § 504 of the
Rehabilitation Act and be actively marketed to persons
with disabilities as defined in the Fair Housing Act in
accordance with a plan submitted as part of the
application for credits (all common space must also
conform to HUD regulations interpreting the accessibility
requirements of § 504 of the Rehabilitation Act, and all
the units described in clause (ii) above must include rollin showers and roll-under sinks and front control ranges,
unless agreed to by the authority prior to the applicant's
submission of its application). (50 points) (60 points)
In addition, for any development eligible for the
preceding 50 60 points, subject to appropriate federal
approval, any applicant that commits to providing a first
preference on its waiting list for persons with an
intellectual or a developmental disability (ID/DD) as
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confirmed by the Virginia Department of Medical
Assistance Services (DMAS) or the Virginia Department
of Behavioral Health and Developmental Services
(DBHDS) for the greater of five units or 10% of the
units. (25 points)
c. Any development in which the greater of five units or
10% of the units (i) have rents within HUD's Housing
Choice Voucher (HCV) payment standard, (ii) conform
to HUD regulations interpreting the accessibility
requirements of § 504 of the Rehabilitation Act, and (iii)
are actively marketed to persons with disabilities as
defined in the Fair Housing Act in accordance with a
plan submitted as part of the application for credits (all
common space must also conform to HUD regulations
interpreting the accessibility requirements of § 504 of the
Rehabilitation Act). (30 points)
In addition, for any development eligible for the
preceding 30 points, subject to appropriate federal
approval, any applicant that commits to providing a first
preference on its waiting list for persons with a
developmental disability as confirmed by the Virginia
Department of Behavioral Health and Developmental
Services for the greater of 5 units or 10% of the units. (25
points)
d. Any development in which 5.0% of the units (i)
conform to HUD regulations interpreting the accessibility
requirements of § 504 of the Rehabilitation Act and (ii)
are actively marketed to persons with disabilities as
defined in the Fair Housing Act in accordance with a
plan submitted as part of the application for credits. (15
points)
e. Any development located within one-half mile of an
existing commuter rail, light rail or subway station or
one-quarter mile of one or more existing public bus
stops. (10 points, unless the development is located
within the geographical area established by the executive
director for a pool of credits for Northern Virginia or
Tidewater Metropolitan Statistical Area (MSA), in which
case, the development will receive 20 points if the
development is ranked against other developments in
such Northern Virginia or Tidewater MSA pool, 10
points if the development is ranked against other
developments in any other pool of credits established by
the executive director)
f. Any development for which the applicant agrees to
obtain either (i) EarthCraft certification or (ii) U.S. Green
Building Council LEED green-building certification
prior to the issuance of an IRS Form 8609 with the
proposed development's architect certifying in the
application that the development's design will meet the
criteria for such certification, provided that the proposed
development's architect is on the authority's list of
LEED/EarthCraft certified architects. (15 points for a
LEED Silver development or EarthCraft certified
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development; 30 points for a LEED Gold development or
EarthCraft Gold development; 45 points for a LEED
Platinum development or EarthCraft Platinum
development.); 45 points for EarthCraft Gold
development and tenant utility monitoring and
benchmarking.) The executive director may, if needed,
designate a proposed development as requiring an
increase in credit in order to be financially feasible and
such development shall be treated as if in a difficult
development area as provided in the IRC for any
applicant receiving 30 or 45 points under this
subdivision, provided however, any resulting increase in
such development's eligible basis shall be limited to 5.0%
of the development's eligible basis for 30 points awarded
under this subdivision and 10% for 45 points awarded
under this subdivision of the development's eligible
basis.
g. If units are constructed to include the authority's
universal design features, provided that the proposed
development's architect is on the authority's list of
universal design certified architects. (15 points, if all the
units in an elderly development meet this requirement; 15
points multiplied by the percentage of units meeting this
requirement for nonelderly developments)
h. Any Effective until January 1, 2018, any development
in which the applicant proposes to produce less than 100
low-income housing units. (20 points for producing 50
low-income housing units or less, minus 0.4 points for
each additional low-income housing unit produced down
to 0 points for any development that produces 100 or
more low-income housing units.)
i. Any applicant for a development that, pursuant to a
common plan of development, is part of a larger
development located on the same or contiguous sites,
financed in part by tax-exempt bonds. (20 (25 points for
tax-exempt bond financing of at least 30% of aggregate
units, 30 35 points for tax-exempt bond financing of at
least 40% of aggregate units, and 40 45 points for taxexempt bond financing of at least 50% of aggregate
units; such points being noncumulative)
4. Tenant population characteristics. Commitment by the
applicant to give a leasing preference to individuals and
families with children in developments that will have no
more than 20% of its units with one bedroom or less. (15
points; plus 0.75 points for each percent of the low-income
units in the development with three or more bedrooms up
to an additional 15 points for a total of no more than 30
points)
5. Sponsor characteristics.
a. Evidence that the controlling general partner or
managing member of the controlling general partner or
managing member for the proposed development have
developed:
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(1) As controlling general partner or managing member,
(i) at least three tax credit developments that contain at
least three times the number of housing units in the
proposed development or (ii) at least six tax credit
developments. (50 points) or
(2) At least three deals as a principal and have at least
$500,000 in liquid assets. "Liquid assets" means cash,
cash equivalents, and investments held in the name of the
entity(s) and or person(s), including cash in bank
accounts, money market funds, U.S. Treasury bills, and
equities traded on the New York Stock Exchange or
NASDAQ. Certain cash and investments will not be
considered liquid assets, including but not limited to: (i)
stock held in the applicant's own company or any closely
held entity, (ii) investments in retirement accounts, (iii)
cash or investments pledged as collateral for any liability,
and (iv) cash in property accounts, including reserves.
The authority will assess the financial capacity of the
applicant based on its financial statements. The authority
will accept financial statements audited, reviewed, or
compiled by an independent certified public accountant.
Only a balance sheet dated on or after December 31 of
the year prior to the application deadline is required. The
authority will accept a compilation report with or without
full note disclosures. Supplementary schedules for all
significant assets and liabilities may be required.
Financial statements prepared in accordance with
accounting principles generally accepted in the United
States (U.S. GAAP) are preferred. Statements prepared in
the income tax basis or cash basis must disclose that
basis in the report. The authority reserves the right to
verify information in the financial statements. (50 points)
or
(3) As controlling general partner or managing member,
at least one tax credit development that contains at least
the number of housing units in the proposed
development. (10 points)
Applicants receiving points under subdivisions a (1) and a
(2) of this subdivision 5 shall have the 50 points reduced
for each principal in the applicant that acted as a principal
in a development receiving an allocation of credits from
the authority where the following occurred: (i) submission
of a Form 8609 application that failed to match the
required accountant's cost certification (minus 10 points for
two years); (ii) failure to place a rehabilitation
development in service by substantial completion (e.g.,
placed in service by expenditures after two years) (minus 5
points for two years); (iii) more than two requests for final
inspection (minus 5 points for two years); and (iv) requests
for any deadline extension (minus 1 point for two years).
Applicants receiving points under subdivision 5
subdivisions a (1) and a (2) above of this subdivision 5 are
not eligible for points under subdivision a of subdivision 1
Readiness, above.
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b. Any applicant that includes a principal that was a
principal in a development at the time the authority
inspected such development and discovered a lifethreatening hazard under HUD's Uniform Physical
Condition Standards and such hazard was not corrected
in the time frame timeframe established by the authority.
(minus 50 points for a period of three years after the
violation has been corrected)
c. Any applicant that includes a principal that was a
principal in a development that either (i) at the time the
authority reported such development to the IRS for
noncompliance had not corrected such noncompliance by
the time a Form 8823 was filed by the authority or (ii)
remained out-of-compliance with the terms of its
extended use commitment after notice and expiration of
any cure period set by the authority. (minus 15 points for
a period of three calendar years after the year the
authority filed Form 8823 or expiration of such cure
period, unless the executive director determines that such
principal's attempts to correct such noncompliance was
prohibited by a court, local government or governmental
agency, in which case, no negative points will be
assessed to the applicant, or 0 points, if the appropriate
individual or individuals connected to the principal
attend compliance training as recommended by the
authority)
d. Any applicant that includes a principal that is or was a
principal in a development that (i) did not build a
development as represented in the application for credit
(minus two times the number of points assigned to the
item or items not built or minus 20 points for failing to
provide a minimum building requirement, for a period of
three years after the last Form 8609 is issued for the
development, in addition to any other penalties the
authority may seek under its agreements with the
applicant), or (ii) has a reservation of credits terminated
by the authority (minus 10 points a period of three years
after the credits are returned to the authority).
e. Any applicant that includes a management company in
its application that is rated unsatisfactory by the
executive director or if the ownership of any applicant
includes a principal that is or was a principal in a
development that hired a management company to
manage a tax credit development after such management
company received a rating of unsatisfactory from the
executive director during the compliance period and
extended use period of such development. (minus 25
points)
f. Any applicant that includes a principal that was a
principal in a development for which the actual cost of
construction (as certified in the Independent Auditor's
Report with attached Certification of Sources and Uses
that is submitted in connection with the Owner's
Application for IRS Form 8609) exceeded the applicable
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cost limit by 5.0% or more (minus 50 points for a period
of three calendar years after December 31 of the year the
cost certification is complete; provided, however, if the
Board of Commissioners determines that such overage
was outside of the applicant's control based upon
documented extenuating circumstances, no negative
points will be assessed).
g. Any applicant that includes a principal that has
submitted a subsequent application for a development
prior to the issuance of Form 8609 for that development.
(minus 10 points for a period of two calendar years after
the year in which the subsequent application was
submitted)
6. Efficient use of resources.
a. The percentage by which the total of the amount of
credits per low-income housing unit (the "per unit credit
amount") of the proposed development is less than the
standard per unit credit amounts established by the
executive director for a given unit type, based upon the
number of such unit types in the proposed development.
(200 points multiplied by the percentage by which the
total amount of the per unit credit amount of the
proposed development is less than the applicable
standard per unit credit amount established by the
executive director, negative points will be assessed using
the percentage by which the total amount of the per unit
credit amount of the proposed development exceeds the
applicable standard per unit credit amount established by
the executive director.)
b. The percentage by which the cost per low-income
housing unit (the "per unit cost"), adjusted by the
authority for location, of the proposed development is
less than the standard per unit cost amounts established
by the executive director for a given unit type, based
upon the number of such unit types in the proposed
development. (100 points multiplied by the percentage by
which the total amount of the per unit cost of the
proposed development is less than the applicable
standard per unit cost amount established by the
executive director; negative points will be assessed using
the percentage by which the total amount of the per unit
cost amount of the proposed development exceeds the
applicable standard per unit cost amount established by
the executive director.)
The executive director may use a standard per square foot
credit amount and a standard per square foot cost amount
in establishing the per unit credit amount and the per unit
cost amount in subdivision 6 above. For the purpose of
calculating the points to be assigned pursuant to such
subdivision 6 above, all credit amounts shall include any
credits previously allocated to the development.
7. Bonus points.
a. Commitment by the applicant to impose income limits
on the low-income housing units throughout the extended
Volume 33, Issue 1

use period (as defined in the IRC) below those required
by the IRC in order for the development to be a qualified
low-income development. Applicants receiving points
under this subdivision 7 a may not receive points under
subdivision 7 b below. (Up to 50 points, the product of
(i) 100 multiplied by (ii) the percentage of housing units
in the proposed development both rent restricted to and
occupied by households at or below 50% of the area
median gross income; plus one point for each percentage
point of such housing units in the proposed development
that are further restricted to rents at or below 30% of
40% of the area median gross income up to an additional
10 points.)
b. Commitment by the applicant to impose rent limits on
the low-income housing units throughout the extended
use period (as defined in the IRC) below those required
by the IRC in order for the development to be a qualified
low-income development. Applicants receiving points
under this subdivision 7 b may not receive points under
subdivision 7 a above. (Up to 25 points, the product of (i)
50 multiplied by (ii) the percentage of housing units in
the proposed development rent restricted to households at
or below 50% of the area median gross income; plus one
point for each percentage point of such housing units in
the proposed development that are further restricted to
rents at or below 30% of 40% of the area median gross
income up to an additional 10 points. Points for proposed
developments in low-income jurisdictions shall be two
times the points calculated in the preceding sentence, up
to 50 points.)
c. Commitment by the applicant to maintain the lowincome housing units in the development as a qualified
low-income housing development beyond the 30-year
extended use period (as defined in the IRC). Applicants
receiving points under this subdivision 7 c may not
receive bonus points under subdivision 7 d below. (40
points for a 10-year commitment beyond the 30-year
extended use period or 50 points for a 20-year
commitment beyond the 30-year extended use period.)
d. Participation by a local housing authority or qualified
nonprofit organization (substantially based or active in
the community with at least a 10% ownership interest in
the general partnership interest of the partnership) and a
commitment by the applicant to sell the proposed
development pursuant to an executed, recordable option
or right of first refusal to such local housing authority or
qualified nonprofit organization or to a wholly owned
subsidiary of such organization or authority, at the end of
the 15-year compliance period, as defined by IRC, for a
price not to exceed the outstanding debt and exit taxes of
the for-profit entity. The applicant must record such
option or right of first refusal immediately after the lowincome housing commitment described in 13VAC10180-70. Applicants receiving points under this
subdivision 7 d may not receive bonus points under
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subdivision 7 c above. (60 points; plus five points if the
local housing authority or qualified nonprofit
organization submits a homeownership plan satisfactory
to the authority in which the local housing authority or
qualified nonprofit organization commits to sell the units
in the development to tenants.)
e. Any development participating in the Rental
Assistance Demonstration (RAD) program competing in
the local housing authority pool will receive an additional
10 points. Applicants must show proof of a commitment
to enter into housing assistance payment (CHAP) or a
RAD conversion commitment (RCC).
In calculating the points for subdivisions 7 a and b above,
any units in the proposed development required by the
locality to exceed 60% of the area median gross income will
not be considered when calculating the percentage of lowincome units of the proposed development with incomes
below those required by the IRC in order for the development
to be a qualified low-income development, provided that the
locality submits evidence satisfactory to the authority of such
requirement.
After points have been assigned to each application in the
manner described above, the executive director shall compute
the total number of points assigned to each such application.
Any application that is assigned a total number of points less
than a threshold amount of 425 points (325 points for
developments financed with tax-exempt bonds in such
amount so as not to require under the IRC an allocation of
credits hereunder) shall be rejected from further consideration
hereunder and shall not be eligible for any reservation or
allocation of credits.
During its review of the submitted applications, the
authority may conduct its own analysis of the demand for the
housing units to be produced by each applicant's proposed
development. Notwithstanding any conclusion in the market
study submitted with an application, if the authority
determines that, based upon information from its own loan
portfolio or its own market study, inadequate demand exists
for the housing units to be produced by an applicant's
proposed development, the authority may exclude and
disregard the application for such proposed development.
The executive director may exclude and disregard any
application that he determines is not submitted in good faith
or that he determines would not be financially feasible.
Upon assignment of points to all of the applications, the
executive director shall rank the applications based on the
number of points so assigned. If any pools shall have been
established, each application shall be assigned to a pool and,
if any, to the appropriate tier within such pool and shall be
ranked within such pool or tier, if any. The amount of credits
made available to each pool will be determined by the
executive director. Available credits will include unreserved
per capita dollar amount credits from the current calendar
year under § 42(h)(3)(C)(i) of the IRC, any unreserved per
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capita credits from previous calendar years, and credits
returned to the authority prior to the final ranking of the
applications and may include up to 40% of next calendar
year's per capita credits as shall be determined by the
executive director. Those applications assigned more points
shall be ranked higher than those applications assigned fewer
points. However, if any set-asides established by the
executive director cannot be satisfied after ranking the
applications based on the number of points, the executive
director may rank as many applications as necessary to meet
the requirements of such set-aside (selecting the highest
ranked application, or applications, meeting the requirements
of the set-aside) over applications with more points.
In the event of a tie in the number of points assigned to two
or more applications within the same pool, or, if none, within
the Commonwealth, and in the event that the amount of
credits available for reservation to such applications is
determined by the executive director to be insufficient for the
financial feasibility of all of the developments described
therein, the authority shall, to the extent necessary to fully
utilize the amount of credits available for reservation within
such pool or, if none, within the Commonwealth, select one
or more of the applications with the highest combination of
points from subdivision 7 above, and each application so
selected shall receive (in order based upon the number of
such points, beginning with the application with the highest
number of such points) a reservation of credits. If two or
more of the tied applications receive the same number of
points from subdivision 7 above and if the amount of credits
available for reservation to such tied applications is
determined by the executive director to be insufficient for the
financial feasibility of all the developments described therein,
the executive director shall select one or more of such
applications by lot, and each application so selected by lot
shall receive (in order of such selection by lot) a reservation
of credits.
For each application which may receive a reservation of
credits, the executive director shall determine the amount, as
of the date of the deadline for submission of applications for
reservation of credits, to be necessary for the financial
feasibility of the development and its viability as a qualified
low-income development throughout the credit period under
the IRC. In making this determination, the executive director
shall consider the sources and uses of the funds, the available
federal, state and local subsidies committed to the
development, the total financing planned for the development
as well as the investment proceeds or receipts expected by the
authority to be generated with respect to the development,
and the percentage of the credit dollar amount used for
development costs other than the costs of intermediaries. He
shall also examine the development's costs, including
developer's fees and other amounts in the application, for
reasonableness, and if he determines that such costs or other
amounts are unreasonably high, he shall reduce them to
amounts that he determines to be reasonable. The executive
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director shall review the applicant's projected rental income,
operating expenses and debt service for the credit period. The
executive director may establish such criteria and
assumptions as he shall deem reasonable for the purpose of
making such determination, including, without limitation,
criteria as to the reasonableness of fees and profits and
assumptions as to the amount of net syndication proceeds to
be received (based upon such percentage of the credit dollar
amount used for development costs, other than the costs of
intermediaries, as the executive director shall determine to be
reasonable for the proposed development), increases in the
market value of the development, and increases in operating
expenses, rental income and, in the case of applications
without firm financing commitments (as defined hereinabove)
at fixed interest rates, debt service on the proposed mortgage
loan. The executive director may, if he deems it appropriate,
consider the development to be a part of a larger
development. In such a case, the executive director may
consider, examine, review and establish any or all of the
foregoing items as to the larger development in making such
determination for the development.
At such time or times during each calendar year as the
executive director shall designate, the executive director shall
reserve credits to applications in descending order of ranking
within each pool and tier, if applicable, until either
substantially all credits therein are reserved or all qualified
applications therein have received reservations. (For the
purpose of the preceding sentence, if there is not more than a
de minimis amount, as determined by the executive director,
of credits remaining in a pool after reservations have been
made, "substantially all" of the credits in such pool shall be
deemed to have been reserved.) The executive director may
rank the applications within pools at different times for
different pools and may reserve credits, based on such
rankings, one or more times with respect to each pool. The
executive director may also establish more than one round of
review and ranking of applications and reservation of credits
based on such rankings, and he shall designate the amount of
credits to be made available for reservation within each pool
during each such round. The amount reserved to each such
application shall be equal to the lesser of (i) the amount
requested in the application or (ii) an amount determined by
the executive director, as of the date of application, to be
necessary for the financial feasibility of the development and
its viability as a qualified low-income development
throughout the credit period under the IRC; provided,
however, that in no event shall the amount of credits so
reserved exceed the maximum amount permissible under the
IRC.
Not more than 20% of the credits in any pool may be
reserved to developments intended to provide elderly
housing, unless the feasible credit amount, as determined by
the executive director, of the highest ranked elderly housing
development in any pool exceeds 20% of the credits in such
pool, then such elderly housing development shall be the only
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elderly housing development eligible for a reservation of
credits from such pool. However, if credits remain available
for reservation after all eligible nonelderly housing
developments receive a reservation of credits, such remaining
credits may be made available to additional elderly housing
developments. The above limitation of credits available for
elderly housing shall not include elderly housing
developments with project-based subsidy providing rental
assistance for at least 20% of the units that are submitted as
rehabilitation developments or assisted living facilities
licensed under Chapter 17 (§ 63.2-1700 et seq.) of Title 63.2
of the Code of Virginia.
If the amount of credits available in any pool is determined
by the executive director to be insufficient for the financial
feasibility of the proposed development to which such
available credits are to be reserved, the executive director
may move the proposed development and the credits
available to another pool. If any credits remain in any pool
after moving proposed developments and credits to another
pool, the executive director may for developments that meet
the requirements of § 42(h)(1)(E) of the IRC only, reserve the
remaining credits to any proposed development(s) scoring at
or above the minimum point threshold established by this
chapter without regard to the ranking of such application with
additional credits from the Commonwealth's annual state
housing credit ceiling for the following year in such an
amount necessary for the financial feasibility of the proposed
development, or developments. However, the reservation of
credits from the Commonwealth's annual state housing credit
ceiling for the following year shall be in the reasonable
discretion of the executive director if he determines it to be in
the best interest of the plan. In the event a reservation or an
allocation of credits from the current year or a prior year is
reduced, terminated, or canceled, the executive director may
substitute such credits for any credits reserved from the
following year's annual state housing credit ceiling.
In the event that during any round of application review and
ranking the amount of credits reserved within any pools is
less than the total amount of credits made available therein
during such round, the executive director may either (i) leave
such unreserved credits in such pools for reservation and
allocation in any subsequent round or rounds or, (ii)
redistribute such unreserved credits to such other pool or
pools as the executive director may designate or, (iii)
supplement such unreserved credits in such pools with
additional credits from the Commonwealth's annual state
housing credit ceiling for the following year for reservation
and allocation if in the reasonable discretion of the executive
director, it serves the best interest of the plan, or (iv) carry
over such unreserved credits to the next succeeding calendar
year for inclusion in the state housing credit ceiling (as
defined in § 42(h)(3)(C) of the IRC) for such year.
Notwithstanding anything contained herein, the total amount
of credits that may be awarded in any credit year after credit
year 2001 to any applicant or to any related applicants for one

Virginia Register of Regulations
19

September 5, 2016

Regulations
or more developments shall not exceed 15% of Virginia's per
capita dollar amount of credits for such credit year (the
"credit cap"). However, if the amount of credits to be
reserved in any such credit year to all applications assigned a
total number of points at or above the threshold amount set
forth above shall be less than Virginia's dollar amount of
credits available for such credit year, then the authority's
board of commissioners may waive the credit cap to the
extent it deems necessary to reserve credits in an amount at
least equal to such dollar amount of credits. Applicants shall
be deemed to be related if any principal in a proposed
development or any person or entity related to the applicant
or principal will be a principal in any other proposed
development or developments. For purposes of this
paragraph, a principal shall also include any person or entity
who, in the determination of the executive director, has
exercised or will exercise, directly or indirectly, substantial
control over the applicant or has performed or will perform
(or has assisted or will assist the applicant in the performance
of), directly or indirectly, substantial responsibilities or
functions customarily performed by applicants with respect to
applications or developments. For the purpose of determining
whether any person or entity is related to the applicant or
principal, persons or entities shall be deemed to be related if
the executive director determines that any substantial
relationship existed, either directly between them or indirectly
through a series of one or more substantial relationships (e.g.,
if party A has a substantial relationship with party B and if
party B has a substantial relationship with party C, then A has
a substantial relationship with both party B and party C), at
any time within three years of the filing of the application for
the credits. In determining in any credit year whether an
applicant has a substantial relationship with another applicant
with respect to any application for which credits were
awarded in any prior credit year, the executive director shall
determine whether the applicants were related as of the date
of the filing of such prior credit year's application or within
three years prior thereto and shall not consider any
relationships or any changes in relationships subsequent to
such date. Substantial relationships shall include, but not be
limited to, the following relationships (in each of the
following relationships, the persons or entities involved in the
relationship are deemed to be related to each other): (i) the
persons are in the same immediate family (including, without
limitation, a spouse, children, parents, grandparents,
grandchildren, brothers, sisters, uncles, aunts, nieces, and
nephews) and are living in the same household; (ii) the
entities have one or more common general partners or
members (including related persons and entities), or the
entities have one or more common owners that (by
themselves or together with any other related persons and
entities) have, in the aggregate, 5.0% or more ownership
interest in each entity; (iii) the entities are under the common
control (e.g., the same person or persons and any related
persons serve as a majority of the voting members of the
boards of such entities or as chief executive officers of such
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entities) of one or more persons or entities (including related
persons and entities); (iv) the person is a general partner,
member or employee in the entity or is an owner (by himself
or together with any other related persons and entities) of
5.0% or more ownership interest in the entity; (v) the entity is
a general partner or member in the other entity or is an owner
(by itself or together with any other related persons and
entities) of 5.0% or more ownership interest in the other
entity; or (vi) the person or entity is otherwise controlled, in
whole or in part, by the other person or entity. In determining
compliance with the credit cap with respect to any
application, the executive director may exclude any person or
entity related to the applicant or to any principal in such
applicant if the executive director determines that (i) such
person or entity will not participate, directly or indirectly, in
matters relating to the applicant or the ownership of the
development to be assisted by the credits for which the
application is submitted, (ii) such person or entity has no
agreement or understanding relating to such application or the
tax credits requested therein, and (iii) such person or entity
will not receive a financial benefit from the tax credits
requested in the application. A limited partner or other similar
investor shall not be determined to be a principal and shall be
excluded from the determination of related persons or entities
unless the executive director shall determine that such limited
partner or investor will, directly or indirectly, exercise control
over the applicant or participate in matters relating to the
ownership of the development substantially beyond the
degree of control or participation that is usual and customary
for limited partners or other similar investors with respect to
developments assisted by the credits. If the award of multiple
applications of any applicant or related applicants in any
credit year shall cause the credit cap to be exceeded, such
applicant or applicants shall, upon notice from the authority,
jointly designate those applications for which credits are not
to be reserved so that such limitation shall not be exceeded.
Such notice shall specify the date by which such designation
shall be made. In the absence of any such designation by the
date specified in such notice, the executive director shall
make such designation as he shall determine to best serve the
interests of the program. Each applicant and each principal
therein shall make such certifications, shall disclose such
facts and shall submit such documents to the authority as the
executive director may require to determine compliance with
credit cap. If an applicant or any principal therein makes any
misrepresentation to the authority concerning such applicant's
or principal's relationship with any other person or entity, the
executive director may reject any or all of such applicant's
pending applications for reservation or allocation of credits,
may terminate any or all reservations of credits to the
applicant, and may prohibit such applicant, the principals
therein and any persons and entities then or thereafter having
a substantial relationship (in the determination of the
executive director as described above) with the applicant or
any principal therein from submitting applications for credits
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for such period of time as the executive director shall
determine.
Within a reasonable time after credits are reserved to any
applicants' applications, the executive director shall notify
each applicant for such reservations of credits either of the
amount of credits reserved to such applicant's application (by
issuing to such applicant a written binding commitment to
allocate such reserved credits subject to such terms and
conditions as may be imposed by the executive director
therein, by the IRC and by this chapter) or, as applicable, that
the applicant's application has been rejected or excluded or
has otherwise not been reserved credits in accordance
herewith. The written binding commitment shall prohibit any
transfer, direct or indirect, of partnership interests (except
those involving the admission of limited partners) prior to the
placed-in-service date of the proposed development unless the
transfer is consented to by the executive director. The written
binding commitment shall further limit the developers' fees to
the amounts established during the review of the applications
for reservation of credits and such amounts shall not be
increased unless consented to by the executive director.
If credits are reserved to any applicants for developments
that have also received an allocation of credits from prior
years, the executive director may reserve additional credits
from the current year equal to the amount of credits allocated
to such developments from prior years, provided such
previously allocated credits are returned to the authority. Any
previously allocated credits returned to the authority under
such circumstances shall be placed into the credit pools from
which the current year's credits are reserved to such
applicants.
The executive director shall make a written explanation
available to the general public for any allocation of housing
credit dollar amount that is not made in accordance with
established priorities and selection criteria of the authority.
The authority's board shall review and consider the analysis
and recommendation of the executive director for the
reservation of credits to an applicant, and, if it concurs with
such recommendation, it shall by resolution ratify the
reservation by the executive director of the credits to the
applicant, subject to such terms and conditions as it shall
deem necessary or appropriate to assure compliance with the
aforementioned binding commitment issued or to be issued to
the applicant, the IRC and this chapter. If the board
determines not to ratify a reservation of credits or to establish
any such terms and conditions, the executive director shall so
notify the applicant.
The executive director may require the applicant to make a
good faith deposit or to execute such contractual agreements
providing for monetary or other remedies as it may require, or
both, to assure that the applicant will comply with all
requirements under the IRC, this chapter and the binding
commitment (including, without limitation, any requirement
to conform to all of the representations, commitments and
Volume 33, Issue 1

information contained in the application for which points
were assigned pursuant to this section). Upon satisfaction of
all such aforementioned requirements (including any postallocation requirements), such deposit shall be refunded to the
applicant or such contractual agreements shall terminate, or
both, as applicable.
If, as of the date the application is approved by the executive
director, the applicant is entitled to an allocation of the credits
under the IRC, this chapter and the terms of any binding
commitment that the authority would have otherwise issued
to such applicant, the executive director may at that time
allocate the credits to such qualified low-income buildings or
development without first providing a reservation of such
credits. This provision in no way limits the authority of the
executive director to require a good faith deposit or
contractual agreement, or both, as described in the preceding
paragraph, nor to relieve the applicant from any other
requirements hereunder for eligibility for an allocation of
credits. Any such allocation shall be subject to ratification by
the board in the same manner as provided above with respect
to reservations.
The executive director may require that applicants to whom
credits have been reserved shall submit from time to time or
at such specified times as he shall require, written
confirmation and documentation as to the status of the
proposed development and its compliance with the
application, the binding commitment and any contractual
agreements between the applicant and the authority. If on the
basis of such written confirmation and documentation as the
executive director shall have received in response to such a
request, or on the basis of such other available information, or
both, the executive director determines any or all of the
buildings in the development that were to become qualified
low-income buildings will not do so within the time period
required by the IRC or will not otherwise qualify for such
credits under the IRC, this chapter or the binding
commitment, then the executive director may (i) terminate the
reservation of such credits and draw on any good faith
deposit, or (ii) substitute the reservation of credits from the
current credit year with a reservation of credits from a future
credit year if the delay is caused by a lawsuit beyond the
applicant's control that prevents the applicant from
proceeding with the development. If, in lieu of or in addition
to the foregoing determination, the executive director
determines that any contractual agreements between the
applicant and the authority have been breached by the
applicant, whether before or after allocation of the credits, he
may seek to enforce any and all remedies to which the
authority may then be entitled under such contractual
agreements.
The executive director may establish such deadlines for
determining the ability of the applicant to qualify for an
allocation of credits as he shall deem necessary or desirable to
allow the authority sufficient time, in the event of a reduction
or termination of the applicant's reservation, to reserve such
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credits to other eligible applications and to allocate such
credits pursuant thereto.
Any material changes to the development, as proposed in the
application, occurring subsequent to the submission of the
application for the credits therefor shall be subject to the prior
written approval of the executive director. As a condition to
any such approval, the executive director may, as necessary to
comply with this chapter, the IRC, the binding commitment
and any other contractual agreement between the authority
and the applicant, reduce the amount of credits applied for or
reserved or impose additional terms and conditions with
respect thereto. If such changes are made without the prior
written approval of the executive director, he may terminate
or reduce the reservation of such credits, impose additional
terms and conditions with respect thereto, seek to enforce any
contractual remedies to which the authority may then be
entitled, draw on any good faith deposit, or any combination
of the foregoing.
In the event that any reservation of credits is terminated or
reduced by the executive director under this section, he may
reserve, allocate or carry over, as applicable, such credits in
such manner as he shall determine consistent with the
requirements of the IRC and this chapter.
Notwithstanding the provisions of this section, the executive
director may make a reservation of credits to any applicant
that proposes a nonelderly development that (i) will be
assisted by HUD project-based vouchers or another form of
documented and binding federal or state project-based rent
subsidies in order to ensure occupancy by extremely lowincome persons; (ii) conforms to HUD regulations
interpreting the accessibility requirements of § 504 of the
Rehabilitation Act; and (iii) will be actively marketed to
people with disabilities in accordance with a plan submitted
as part of the application for credits and approved by the
executive director for either (a) at least 25% of the units in the
development or (b) if HUD Section 811 funds are providing
the rent subsidies, at least 15% but not more than 25% of the
units in the development. Any such reservations made in any
calendar year may be up to 6.0% of the Commonwealth's
annual state housing credit ceiling for the applicable credit
year. However, such reservation will be for credits from the
Commonwealth's annual state housing credit ceiling from the
following calendar year.

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING
BOARD OF MEDICINE
Final Regulation
REGISTRAR'S NOTICE: The Board of Medicine is claiming
an exemption from Article 2 of the Administrative Process
Act in accordance with § 2.2-4006 A 4 a of the Code of
Virginia, which excludes regulations that are necessary to
conform to changes in Virginia statutory law or the
appropriation act where no agency discretion is involved. The
Board of Medicine will receive, consider, and respond to
petitions by any interested person at any time with respect to
reconsideration or revision.
Title of Regulation: 18VAC85-50. Regulations Governing
the Practice of Physician Assistants (amending 18VAC8550-57, 18VAC85-50-101, 18VAC85-50-110, 18VAC85-50115).
Statutory Authority: § 54.1-2400 of the Code of Virginia.
Effective Date: October 5, 2016.
Agency Contact: William L. Harp, M.D., Executive Director,
Board of Medicine, 9960 Mayland Drive, Suite 300,
Richmond, VA 23233, telephone (804) 367-4558, FAX (804)
527-4429, or email william.harp@dhp.virginia.gov.
Summary:
The amendments (i) remove the requirements for
submission of a practice agreement for approval by the
board; (ii) permit, rather than require, that a practice
agreement include periodic site visits by supervising
licensees of a physician assistant who provides services at
locations other than where the supervising licensee
regularly practices; (iii) permit electronic practice
agreements; and (iv) amend the provisions regarding
temporary delegation of supervisory responsibilities. The
amendments make conforming changes to the regulation
pursuant to Chapter 450 of the 2016 Acts of Assembly.
18VAC85-50-57. Discontinuation of employment.
If for any reason the assistant discontinues working in the
employment and under the supervision of a licensed
practitioner, such assistant or the employing practitioner shall
so inform the board. A a new practice agreement shall be
submitted to the board and approved by the board entered into
in order for the assistant either to be reemployed by the same
practitioner or to accept new employment with another
supervising physician.
Part IV
Practice Requirements
18VAC85-50-101. Requirements for a practice agreement.
A. Prior to initiation of practice, a physician assistant and his
supervising physician shall submit enter into a written or
electronic practice agreement which that spells out the roles

VA.R. Doc. No. R17-4837; Filed August 16, 2016, 12:23 p.m.

 –––––––––––––––––– 

Volume 33, Issue 1

Virginia Register of Regulations
22

September 5, 2016

Regulations
and functions of the assistant. Any such practice agreement
shall take into account such factors as the physician assistant's
level of competence, the number of patients, the types of
illness treated by the physician, the nature of the treatment,
special procedures, and the nature of the physician
availability in ensuring direct physician involvement at an
early stage and regularly thereafter. The practice agreement
shall also provide an evaluation process for the physician
assistant's performance, including a requirement specifying
the time period, proportionate to the acuity of care and
practice setting, within which the supervising physician shall
review the record of services rendered by the physician
assistant. The practice agreement may include requirements
for periodic site visits by supervising licensees who supervise
and direct assistants who provide services at a location other
than where the licensee regularly practices.
B. The board may require information regarding the level of
supervision, (i.e., "direct," "personal," or "general,") with
which the supervising physician plans to supervise the
physician assistant for selected tasks. The board may also
require the supervising physician to document the assistant's
competence in performing such tasks.
C. If the role of the assistant includes prescribing for drugs
and devices, the written practice agreement shall include: 1.
Those those schedules and categories of drugs and devices
that are within the scope of practice and proficiency of the
supervising physician; and
2. Requirements for periodic site visits by supervising
licensees who supervise and direct assistants who provide
services at a location other than where the licensee
regularly practices.
D. If the initial practice agreement did not include
prescriptive authority, there shall be an addendum to the
practice agreement for prescriptive authority shall be
submitted.
E. If there are any changes in supervision, authorization, or
scope of practice, a revised practice agreement shall be
submitted entered into at the time of the change.
18VAC85-50-110. Responsibilities of the supervisor.
The supervising physician shall:
1. Review the clinical course and treatment plan for any
patient who presents for the same acute complaint twice in
a single episode of care and has failed to improve as
expected. The supervising physician shall be involved with
any patient with a continuing illness as noted in the written
or electronic practice agreement for the evaluation process.
2. Be responsible for all invasive procedures.
a. Under general supervision, a physician assistant may
insert a nasogastric tube, bladder catheter, needle, or
peripheral intravenous catheter, but not a flow-directed
catheter, and may perform minor suturing, venipuncture,
and subcutaneous intramuscular or intravenous injection.
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b. All other invasive procedures not listed above in
subdivision 2 a of this section must be performed under
direct supervision unless, after directly supervising the
performance of a specific invasive procedure three times
or more, the supervising physician attests to the
competence of the physician assistant to perform the
specific procedure without direct supervision by
certifying to the board in writing the number of times the
specific procedure has been performed and that the
physician assistant is competent to perform the specific
procedure. After such certification has been accepted and
approved by the board, the physician assistant may
perform the procedure under general supervision.
3. Be responsible for all prescriptions issued by the
assistant and attest to the competence of the assistant to
prescribe drugs and devices.
18VAC85-50-115. Responsibilities of the physician
assistant.
A. The physician assistant shall not render independent
health care and shall:
1. Perform only those medical care services that are within
the scope of the practice and proficiency of the supervising
physician as prescribed in the physician assistant's practice
agreement. When a physician assistant is to be supervised
by an alternate supervising physician outside the scope of
specialty of the supervising physician, then the physician
assistant's functions shall be limited to those areas not
requiring specialized clinical judgment, unless a separate
practice agreement for that alternate supervising physician
is approved and on file with the board.
2. Prescribe only those drugs and devices as allowed in
Part V (18VAC85-50-130 et seq.) of this chapter.
3. Wear during the course of performing his duties
identification showing clearly that he is a physician
assistant.
B. If, due to illness, vacation, or unexpected absence, the
supervising physician or alternate supervising physician is
unable to supervise the activities of his assistant, such
supervising physician may temporarily delegate the
responsibility to another doctor of medicine, osteopathic
medicine, or podiatry. The supervising physician so
delegating his responsibility shall report such arrangement for
coverage, with the reason therefor, to the board office in
writing, subject to the following provisions:
1. For planned absence, such notification shall be received
at the board office at least one month prior to the absence
of both the supervising and alternate supervising
physicians;
2. For sudden illness or other unexpected absence that
necessitates temporary coverage, the board office shall be
notified as promptly as possible, but in no event later than
one week; and
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3. Temporary coverage may not exceed four weeks unless
special permission is granted by the board.
C. With respect to assistants employed by institutions, the
following additional regulations shall apply:
1. No assistant may render care to a patient unless the
physician responsible for that patient has signed the
practice agreement to act as supervising physician for that
assistant. The board shall make available appropriate forms
for physicians to join the practice agreement for an
assistant employed by an institution.
2. Any such practice agreement as described in subdivision
1 of this subsection shall delineate the duties which said
physician authorizes the assistant to perform.
3. The assistant shall, as soon as circumstances may
dictate, report an acute or significant finding or change in
clinical status to the supervising physician concerning the
examination of the patient. The assistant shall also record
his findings in appropriate institutional records.
D. Practice by a physician assistant in a hospital, including
an emergency department, shall be in accordance with § 54.12952 of the Code of Virginia.

the 2016 Acts of Assembly. The amendments delete a
requirement for certified registered nurse anesthetists to
have a practice agreement with a supervising physician
and modify the practice model for certified nurse midwives
who now practice in consultation with a physician.
Part I
General Provisions
18VAC90-30-10. Definitions.
The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise:
"Approved program" means a nurse practitioner education
program that is accredited by the Council on Accreditation of
Nurse Anesthesia Educational Programs/Schools, American
College of Nurse Midwives, Commission on Collegiate
Nursing Education, or the National League for Nursing
Accrediting Commission or is offered by a school of nursing
or jointly offered by a school of medicine and a school of
nursing that grant a graduate degree in nursing and which
hold a national accreditation acceptable to the boards.
"Boards" means the Virginia Board of Nursing and the
Virginia Board of Medicine.
"Certified nurse midwife" means an advanced practice
registered nurse who is certified in the specialty of nurse
midwifery and who is jointly licensed by the Boards of
Medicine and Nursing as a nurse practitioner pursuant to
§ 54.1-2957 of the Code of Virginia.
"Certified registered nurse anesthetist" means an advanced
practice registered nurse who is certified in the specialty of
nurse anesthesia, who is jointly licensed by the Boards of
Medicine and Nursing as a nurse practitioner pursuant to
§ 54.1-2957, and who practices under the supervision of a
doctor of medicine, osteopathy, podiatry, or dentistry but is
not subject to the practice agreement requirement described in
§ 54.1-2957.
"Collaboration" means the communication and decisionmaking process among members of a patient care team
related to the treatment and care of a patient and includes (i)
communication of data and information about the treatment
and care of a patient, including exchange of clinical
observations and assessments, and (ii) development of an
appropriate plan of care, including decisions regarding the
health care provided, accessing and assessment of appropriate
additional resources or expertise, and arrangement of
appropriate referrals, testing, or studies.
"Committee" means the Committee of the Joint Boards of
Nursing and Medicine.
"Consultation" means the communicating of data and
information, exchanging of clinical observations and
assessments, accessing and assessing of additional resources
and expertise, problem solving, and arranging for referrals,
testing, or studies.
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BOARD OF NURSING
Final Regulation
REGISTRAR'S NOTICE: The Board of Nursing is claiming
an exemption from Article 2 of the Administrative Process
Act in accordance with § 2.2-4006 A 4 a of the Code of
Virginia, which excludes regulations that are necessary to
conform to changes in Virginia statutory law or the
appropriation act where no agency discretion is involved. The
Board of Nursing will receive, consider, and respond to
petitions by any interested person at any time with respect to
reconsideration or revision.
Titles of Regulations: 18VAC90-30. Regulations Governing
the Licensure of Nurse Practitioners (amending
18VAC90-30-10, 18VAC90-30-120; adding 18VAC90-30123; repealing 18VAC90-30-122).
18VAC90-40. Regulations for Prescriptive Authority for
Nurse
Practitioners
(amending
18VAC90-40-10,
18VAC90-40-90, 18VAC90-40-130).
Statutory Authority: §§ 54.1-2400 and 54.1-2957 of the Code
of Virginia.
Effective Date: October 5, 2016.
Agency Contact: Jay P. Douglas, R.N., Executive Director,
Board of Nursing, 9960 Mayland Drive, Suite 300,
Richmond, VA 23233-1463, telephone (804) 367-4515, FAX
(804) 527-4455, or email jay.douglas@dhp.virginia.gov.
Summary:
The amendments conform the regulations to changes made
to the Code of Virginia enacted by Chapters 93 and 495 of
Volume 33, Issue 1
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"Licensed nurse practitioner" means an advanced practice
registered nurse who has met the requirements for licensure
as stated in Part II (18VAC90-30-60 et seq.) of this chapter.
"National certifying body" means a national organization
that is accredited by an accrediting agency recognized by the
U.S. Department of Education or deemed acceptable by the
National Council of State Boards of Nursing and has as one
of its purposes the certification of nurse anesthetists, nurse
midwives or nurse practitioners, referred to in this chapter as
professional certification, and whose certification of such
persons by examination is accepted by the committee.
"Patient care team physician" means a person who holds an
active, unrestricted license issued by the Virginia Board of
Medicine to practice medicine or osteopathic medicine.
"Practice agreement" means a written or electronic
statement, jointly developed by the collaborating patient care
team physician(s) and the licensed nurse practitioner(s) that
describes the procedures to be followed and the acts
appropriate to the specialty practice area to be performed by
the licensed nurse practitioner(s) in the care and management
of patients. The practice agreement also describes the
prescriptive authority of the nurse practitioner, if applicable.
For a nurse practitioner licensed in the category of certified
nurse midwife, the practice agreement is a statement jointly
developed with the consulting physician.
Part III
Practice of Licensed Nurse Practitioners
18VAC90-30-120. Practice of licensed nurse practitioners
other than certified registered nurse anesthetists or
certified nurse midwives.
A. A nurse practitioner licensed in a category other than
certified registered nurse anesthetist or certified nurse
midwife shall be authorized to render care in collaboration
and consultation with a licensed patient care team physician
as part of a patient care team.
B. The practice of all licensed nurse practitioners shall be
based on specialty education preparation as an advanced
practice registered nurse in accordance with standards of the
applicable certifying organization, as identified in 18VAC9030-90. A nurse practitioner licensed in the category of a
certified nurse midwife shall practice in accordance with the
Standards for the Practice of Midwifery (Revised 2011)
defined by the American College of Nurse-Midwives.
C. All nurse practitioners licensed in any category other than
certified registered nurse anesthetist or certified nurse
midwife shall practice in accordance with a written or
electronic practice agreement as defined in 18VAC90-30-10.
D. The written or electronic practice agreement shall include
provisions for:
1. The periodic review of patient charts or electronic
patient records by a patient care team physician and may
include provisions for visits to the site where health care is
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delivered in the manner and at the frequency determined
by the patient care team;
2. Appropriate physician input in complex clinical cases
and patient emergencies and for referrals; and
3. The nurse practitioner's authority for signatures,
certifications, stamps, verifications, affidavits, and
endorsements provided it is:
a. In accordance with the specialty license of the nurse
practitioner and within the scope of practice of the
patient care team physician;
b. Permitted by § 54.1-2957.02 or applicable sections of
the Code of Virginia; and
c. Not in conflict with federal law or regulation.
E. The practice agreement shall be maintained by the nurse
practitioner and provided to the boards upon request. For
nurse practitioners providing care to patients within a hospital
or health care system, the practice agreement may be included
as part of documents delineating the nurse practitioner's
clinical privileges or the electronic or written delineation of
duties and responsibilities; however, the nurse practitioner
shall be responsible for providing a copy to the boards upon
request.
18VAC90-30-122. Practice agreements. (Repealed.)
A. All nurse practitioners licensed in any category shall
practice in accordance with a written or electronic practice
agreement as defined in 18VAC90-30-10.
B. The written or electronic practice agreement shall include
provisions for:
1. The periodic review of patient charts or electronic
patient records by a patient care team physician and may
include provisions for visits to the site where health care is
delivered in the manner and at the frequency determined
by the patient care team;
2. Appropriate physician input in complex clinical cases
and patient emergencies and for referrals; and
3. The nurse practitioner's authority for signatures,
certifications, stamps, verifications, affidavits, and
endorsements provided it is:
a. In accordance with the specialty license of the nurse
practitioner and within the scope of practice of the
patient care team physician;
b. Permitted by § 54.1-2957.02 or applicable sections of
the Code of Virginia; and
c. Not in conflict with federal law or regulation.
C. The practice agreement shall be maintained by the nurse
practitioner and provided to the boards upon request. For
nurse practitioners providing care to patients within a hospital
or health care system, the practice agreement may be included
as part of documents delineating the nurse practitioner's
clinical privileges or the electronic or written delineation of
duties and responsibilities; however, the nurse practitioner
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shall be responsible for providing a copy to the boards upon
request.
18VAC90-30-123. Practice of nurse practitioners licensed
as certified nurse midwives.
A. A nurse practitioner licensed in the category of certified
nurse midwife shall practice in consultation with a licensed
physician in accordance with a practice agreement between
the nurse practitioner and the physician. Such practice
agreement shall address the availability of the physician for
routine and urgent consultation on patient care.
B. The practice agreement shall be maintained by the nurse
midwife and provided to the boards upon request. For nurse
midwives providing care to patients within a hospital or
health care system, the practice agreement may be included as
part of documents delineating the nurse midwife's clinical
privileges or the electronic or written delineation of duties
and responsibilities; however, the nurse midwife shall be
responsible for providing a copy to the boards upon request.
C. A nurse practitioner licensed in the category of a certified
nurse midwife shall practice in accordance with the Standards
for the Practice of Midwifery (Revised 2011) defined by the
American College of Nurse-Midwives.
Part I
General Provisions
18VAC90-40-10. Definitions.
The following words and terms when used in this chapter
shall have the following meanings, unless the context clearly
indicates otherwise:
"Boards" means the Virginia Board of Medicine and the
Virginia Board of Nursing.
"Certified nurse midwife" means an advanced practice
registered nurse who is certified in the specialty of nurse
midwifery and who is jointly licensed by the Boards of
Medicine and Nursing as a nurse practitioner pursuant to
§ 54.1-2957 of the Code of Virginia.
"Committee" means the Committee of the Joint Boards of
Nursing and Medicine.
"Nonprofit health care clinics or programs" means a clinic
organized in whole or in part for the delivery of health care
services without charge or when a reasonable minimum fee is
charged only to cover administrative costs.
"Nurse practitioner" means an advanced practice registered
nurse who has met the requirements for licensure as a nurse
practitioner as stated in 18VAC90-30.
"Practice agreement" means a written or electronic
agreement jointly developed by the patient care team
physician and the nurse practitioner for the practice of the
nurse practitioner that also describes the prescriptive authority
of the nurse practitioner, if applicable. For a nurse practitioner
licensed in the category of certified nurse midwife, the
practice agreement is a statement jointly developed with the
consulting physician.
Volume 33, Issue 1

Part III
Practice Requirements
18VAC90-40-90. Practice agreement.
A. A With the exception of subsection E of this section, a
nurse practitioner with prescriptive authority may prescribe
only within the scope of the written or electronic practice
agreement with a patient care team physician.
B. At any time there are changes in the patient care team
physician, authorization to prescribe, or scope of practice, the
nurse practitioner shall revise the practice agreement and
maintain the revised agreement.
C. The practice agreement shall contain the following:
1. A description of the prescriptive authority of the nurse
practitioner within the scope allowed by law and the
practice of the nurse practitioner.
2. An authorization for categories of drugs and devices
within the requirements of § 54.1-2957.01 of the Code of
Virginia.
3. The signature of the patient care team physician who is
practicing with the nurse practitioner or a clear statement
of the name of the patient care team physician who has
entered into the practice agreement.
D. In accordance with § 54.1-2957.01 of the Code of
Virginia, a physician shall not serve as a patient care team
physician to more than six nurse practitioners with
prescriptive authority at any one time.
E. A nurse practitioner licensed in the category of certified
nurse midwife and holding a license for prescriptive authority
may prescribe in accordance with a written or electronic
practice agreement with a consulting physician or may
prescribe Schedule VI controlled substances without the
requirement for inclusion of such prescriptive authority in a
practice agreement.
Part IV
Discipline
18VAC90-40-130. Grounds for disciplinary action.
A. The boards may deny approval of prescriptive authority,
revoke or suspend authorization, or take other disciplinary
actions against a nurse practitioner who:
1. Exceeds his authority to prescribe or prescribes outside
of the written or electronic practice agreement with the
patient care team physician or, for certified nurse
midwives, the practice agreement with the consulting
physician;
2. Has had his license as a nurse practitioner suspended,
revoked, or otherwise disciplined by the boards pursuant to
18VAC90-30-220;
3. Fails to comply with requirements for continuing
competency as set forth in 18VAC90-40-55.
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B. Unauthorized use or disclosure of confidential
information received from the Prescription Monitoring
Program shall be grounds for disciplinary action.
VA.R. Doc. No. R17-4833; Filed August 10, 2016, 9:44 a.m.
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GENERAL NOTICES/ERRATA
GENERAL NOTICES/ERRATA

DEPARTMENT OF AGRICULTURE AND CONSUMER
SERVICES

2VAC5-380, Rules and Regulations for the Enforcement
of the Virginia Dealers in Agricultural Products Law

Notice of Periodic Review and Small Business
Impact Review

2VAC5-405, Regulations for the Application of Fertilizer
to Nonagricultural Lands

Pursuant to Executive Order 17 (2014) and §§ 2.2-4007.1 and
2.2-4017 of the Code of Virginia, the Board of Agriculture
and Consumer Services is currently reviewing each of the
regulations listed below to determine whether it should be
repealed, amended, or retained in its current form. The review
of each regulation will be guided by the principles in
Executive Order 17 (2014) and § 2.2-4007.1 of the Code of
Virginia. Each regulation will be reviewed to determine
whether the regulation (i) is necessary for the protection of
public health, safety, and welfare or for the economical
performance of important governmental functions; (ii)
minimizes the economic impact on small businesses in a
manner consistent with the stated objectives of applicable
law; and (iii) is clearly written and easily understandable.

Agency Contact: Debra Martin, Program Manager, Office of
Plant Industry Services, Department of Agriculture and
Consumer Services, P.O. Box 1163, Richmond, VA 23218,
telephone (804) 786-3515, FAX (804) 371-7793, or email
debra.martin@vdacs.virginia.gov.
2VAC5-520, Rules and Regulations Governing Testing of
Milk for Milkfat, Protein, and Lactose Content by
Automated Instrument Methods
Agency Contact: Robert Trimmer, Program Supervisor,
Department of Agriculture and Consumer Services, P.O. Box
1163, Richmond, VA 23218, telephone (804) 786-1452, FAX
(804) 371-7792, or email robert.trimmer@vdacs.virginia.gov.
The comment period begins September 5, 2016, and ends
September 26, 2016.

2VAC5-130,
Rules
and
Regulations
Governing
Laboratory Fees for Services Rendered or Performed

Comments may be submitted online to the Virginia
Regulatory
Town
Hall
at
http://www.townhall.virginia.gov/L/Forums.cfm. Comments
may also be sent to the agency contacts listed above.

Agency Contact: Dr. Joseph Garvin, Program Manager,
Office of Laboratory Services, Department of Agriculture and
Consumer Services, P.O. Box 1163, Richmond, VA 23218,
telephone (804) 786-9202, FAX (804) 371-2380, or email
joseph.garvin@vdacs.virginia.gov.
2VAC5-205, Rules
Shooting Enclosures

and

Regulations

Pertaining

Comments must include the commenter's name and address
(physical or email) information in order to receive a response
to the comment from the agency. Following the close of the
public comment period, a report of both reviews will be
posted on the Town Hall and a report of the small business
impact review will be published in the Virginia Register of
Regulations.

to

Agency Contact: Carolynn Bissett, Program Manager, Office
of Veterinary Services, Department of Agriculture and
Consumer Services, P.O. Box 1163, Richmond, VA 23218,
telephone (804) 786-4560, FAX (804) 371-2380, or email
carolynn.bissett@vdacs.virginia.gov.
2VAC5-230, Rules and Regulations
Controlled Atmosphere (CA) Apples

Applicable

DEPARTMENT OF ENVIRONMENTAL QUALITY
Solar Access Development Group LLC Notice of
Intent - Small Renewable Energy Project (Solar)
Permit-By-Rule

to

2VAC5-300, Rules and Regulations for the Enforcement
of the Virginia Seed Potato Standards

Solar Access Development Group LLC has notified the
Department of Environmental Quality of its intent to submit
the necessary documentation for a permit-by-rule for a small
renewable energy project (solar) in Stevensburg in Culpeper
County, Virginia pursuant to 9VAC15-60. The project is
located on 210 acres north of the intersection of Fairfield
Lane and York Road and to the east of Stevensburg Road and
will have a maximum capacity of 20 megawatts alternating
current (AC). The project will consist of 81,662 solar panels,
14 inverters, and associated equipment.

Agency Contact: Dennis Clary, Program Manager,
Department of Agriculture and Consumer Services, P.O. Box
1163, Richmond, VA 23218, telephone (804) 786-1933, FAX
(804) 371-7785, or email dennis.clary@vdacs.virginia.gov.
2VAC5-250, Rules and Regulations Relating to Grain
Dealers Licensing and Bonding Law
Agency Contact: Randy Sanford, Grain Law Supervisor,
Department of Agriculture and Consumer Services, P.O. Box
1163, Richmond, VA 23218, telephone (804) 786-3939, FAX
(804) 371-7785, or email randy.sanford@vdacs.virginia.gov.

Contact Information: Mary E. Major, Department of
Environmental Quality, 629 East Main Street, P.O. Box 1105,
Richmond, VA 23218, telephone (804) 698-4423, or email
mary.major@deq.virginia.gov.

2VAC5-370, Rules and Regulations for Enforcement of
the Virginia Animal Remedies Law
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BOARD OF OPTOMETRY

will advise the public of the agency's regulatory actions.
There have been no complaints or comments received from
the public concerning this regulation. The regulation is not
complex, and it does not overlap, duplicate, or conflict with
federal or state law or regulation. Since this regulation's
adoption in 2008, there have not been significant changes in
technology, economic conditions, or other factors that would
necessitate amending this regulation.

Notice of Periodic Review and Small Business
Impact Review
Pursuant to Executive Order 17 (2014) and §§ 2.2-4007.1 and
2.2-4017 of the Code of Virginia, the Board of Optometry is
conducting a periodic review and small business impact
review of 18VAC105-20, Regulations Governing the
Practice of Optometry.

Contact Information: Joe Mayer, Lead Policy Analyst,
Department of Taxation, P.O. Box 27185, Richmond, VA
23261-7185, telephone (804) 371-2299, FAX (804) 3712355, or email joseph.mayer@tax.virginia.gov.

The review of this regulation will be guided by the principles
in Executive Order 17 (2014).
The purpose of this review is to determine whether this
regulation should be repealed, amended, or retained in its
current form. Public comment is sought on the review of any
issue relating to this regulation, including whether the
regulation (i) is necessary for the protection of public health,
safety, and welfare or for the economical performance of
important governmental functions; (ii) minimizes the
economic impact on small businesses in a manner consistent
with the stated objectives of applicable law; and (iii) is clearly
written and easily understandable.

Small Business Impact Review - Report of Findings
Pursuant to § 2.2-4007.1 of the Code of Virginia, the
Department of Taxation conducted a small business impact
review of 23VAC10-230, Watercraft Sales and Use Tax,
and determined that this regulation should be retained in its
current form. The Department of Taxation is publishing its
report of findings dated August 15, 2016, to support this
decision in accordance with § 2.2-4007.1 F of the Code of
Virginia.

The comment period begins September 5, 2016, and ends
October 5, 2016.

The regulation continues to be needed in order to provide
guidance regarding the administration of the watercraft sales
and use tax. There have been no complaints or comments
received concerning the regulation from the public. The
regulation is not complex, and six sections of the regulation
that duplicated state law were repealed in 2007. The
regulation was last amended in 2009, and there have been no
significant changes in technology, economic conditions, or
other factors that have affected the watercraft sales and use
tax.

Comments may be submitted online to the Virginia
Regulatory
Town
Hall
at
http://www.townhall.virginia.gov/L/Forums.cfm. Comments
may also be sent to Elaine Yeatts, Agency Regulatory
Coordinator, 9960 Mayland Drive, Suite 300, Richmond, VA
23233,
FAX
(804)
527-4434,
or
email
elaine.yeatts@dhp.virginia.gov.
Comments must include the commenter's name and address
(physical or email) information in order to receive a response
to the comment from the agency. Following the close of the
public comment period, a report of both reviews will be
posted on the Town Hall and a report of the small business
impact review will be published in the Virginia Register of
Regulations.

Contact Information: Joe Mayer, Lead Policy Analyst,
Department of Taxation, P.O. Box 27185, Richmond, VA
23261-7185, telephone (804) 371-2299, FAX (804) 3712355, or email joseph.mayer@tax.virginia.gov.
STATE WATER CONTROL BOARD
Proposed Consent Order for FDP Virginia, Inc.

DEPARTMENT OF TAXATION

An enforcement action has been proposed for FDP Virginia,
Inc., for violations at the facility located at FDP Brake
Production Plant located at 1076 Airport Road,
Tappahannock, Virginia. The State Water Control Board
proposes to issue a consent order to address noncompliance
with State Water Control Law. A description of the proposed
action is available at the Department of Environmental
Quality
office
named
below
or
online
at
www.deq.virginia.gov. Frank Lupini will accept comments
by email at frank.lupini@deq.virginia.gov, FAX at (804) 5275106, or postal mail at Department of Environmental Quality,
Piedmont Regional Office, 4949-A Cox Road, Glen Allen,
VA 23060, from September 5, 2016, to October 5, 2016.

Small Business Impact Review - Report of Findings
Pursuant to § 2.2-4007.1 of the Code of Virginia, the
Department of Taxation conducted a small business impact
review of 23VAC10-11, Public Participation Guidelines,
and determined that this regulation should be retained in its
current form. The Department of Taxation is publishing its
report of findings dated August 15, 2016, to support this
decision in accordance with § 2.2-4007.1 F of the Code of
Virginia.
The agency determined this regulation continues to be
necessary as it is required by § 2.2- 4007.02 of the Code of
Virginia and establishes the mechanisms by which the agency
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Proposed Consent Special Order for JLE Holdings,
LLC

VIRGINIA CODE COMMISSION
Notice to State Agencies

An enforcement action has been proposed for JLE Holdings,
LLC for violations at property located north-northeast of the
intersection of Virginia State Routes 71 and 619 in Scott
County, Virginia. The State Water Control Board proposes to
issue a special order by consent to JLE Holdings, LLC to
address noncompliance with the State Water Control Law and
regulations. A description of the proposed action is available
at the Department of Environmental Quality office named
below or online at www.deq.virginia.gov. Carla Pool will
accept comments by email at carla.pool@deq.virginia.gov,
FAX at (804) 698-4277, or postal mail at Department of
Environmental Quality, Central Office, P.O. Box 1105,
Richmond, VA 23218, from September 5, 2016, to October 5,
2016.

Contact Information: Mailing Address: Virginia Code
Commission, General Assembly Building, 201 North 9th
Street, 2nd Floor, Richmond, VA 23219; Telephone: Voice
(804) 786-3591; Email: varegs@dls.virginia.gov.
Meeting Notices: Section 2.2-3707 C of the Code of Virginia
requires state agencies to post meeting notices on their
websites and on the Commonwealth Calendar at
http://www.virginia.gov/connect/commonwealth-calendar.
Cumulative Table of Virginia Administrative Code
Sections Adopted, Amended, or Repealed: A table listing
regulation sections that have been amended, added, or
repealed in the Virginia Register of Regulations since the
regulations were originally published or last supplemented in
the print version of the Virginia Administrative Code is
available
at
http://register.dls.virginia.gov/documents/cumultab.pdf.

Proposed Enforcement Action for Plains Marketing,
L.P.
An enforcement action has been proposed for Plains
Marketing, L.P. for alleged violations of the State Water
Control Law in Yorktown, Virginia. A description of the
proposed action is available at the Department of
Environmental Quality office named below or online at
www.deq.virginia.gov. John Brandt will accept comments by
email at john.brandt@deq.virginia.gov, FAX at (757) 5182009, or postal mail at Department of Environmental Quality,
Tidewater Regional Office, 5636 Southern Boulevard,
Virginia Beach, VA 23462, from September 5, 2016, to
October 5, 2016.

Filing Material for Publication in the Virginia Register of
Regulations: Agencies use the Regulation Information
System (RIS) to file regulations and related items for
publication in the Virginia Register of Regulations. The
Registrar's office works closely with the Department of
Planning and Budget (DPB) to coordinate the system with the
Virginia Regulatory Town Hall. RIS and Town Hall
complement and enhance one another by sharing pertinent
regulatory information.

ERRATA

Proposed Consent Order for Shenandoah Valley
Organic, LLC

STATE CORPORATION COMMISSION

An enforcement action has been proposed for Shenandoah
Valley Organic, LLC (SVO) for violations in Harrisonburg,
Virginia. The State Water Control Board proposes to issue a
consent order to SVO for noncompliance with State Water
Control Law. The proposed consent order requires SVO to
address unpermitted discharges from its facility, to pay a civil
charge, and to fund a supplemental environmental project to
improve water quality in the Blacks Run watershed. A
description of the proposed action is available at the
Department of Environmental Quality office named below or
online at www.deq.virginia.gov. Tiffany Severs will accept
comments by email at tiffany.severs@deq.virginia.gov, FAX
at (540) 574-7878, or postal mail at Department of
Environmental Quality, Valley Regional Office, 4411 Early
Road, P.O. Box 3000, Harrisonburg, VA 22801, from
September 5, 2016, to October 5, 2016.

Volume 33, Issue 1

Title of Regulation: 14VAC5-345. Rules Governing Rate
Stabilization in Property and Casualty Insurance.
Publication: 32:25 VA.R. 3421-3424 August 8, 2016
Correction to Final Regulation:
Page 3422, 14VAC5-345-20, after catchline insert new
paragraph as follows:
"The following words or terms when used in this chapter shall
have the following meanings unless the context clearly
indicates otherwise:"
VA.R. Doc. No. R16-4678; Filed August 16, 2016, 9:38 a.m.

Virginia Register of Regulations
30

September 5, 2016

