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THE VIRGINIA REGISTER OF REGULATIONS is an official state
publication issued every other week throughout the year. Indexes are
published quarterly, and are cumulative for the year. The Virginia
Register of Regulations (Virginia Register) has several functions. The
new and amended sections of regulations, both as proposed and as
finally adopted, are required by law to be published in the Virginia
Register. In addition, the Virginia Register is a source of other
information about state government, including petitions for rulemaking,
emergency regulations, executive orders issued by the Governor, and
notices of public hearings on regulations.
ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS
Unless exempted by law, an agency wishing to adopt, amend, or repeal
regulations must follow the procedures in the Administrative Process
Act (§ 2.2-4000 et seq. of the Code of Virginia). Typically, this includes
first publishing in the Virginia Register a notice of intended regulatory
action; a basis, purpose, substance and issues statement; an economic
impact analysis prepared by the Department of Planning and Budget; the
agency’s response to the economic impact analysis; a summary; a notice
giving the public an opportunity to comment on the proposal; and the
text of the proposed regulation.
Following publication of the proposed regulation in the Virginia
Register, the promulgating agency receives public comments for a
minimum of 60 days. The Governor reviews the proposed regulation to
determine if it is necessary to protect the public health, safety, and
welfare, and if it is clearly written and easily understandable. If the
Governor chooses to comment on the proposed regulation, his comments
must be transmitted to the agency and the Registrar of Regulations no
later than 15 days following the completion of the 60-day public
comment period. The Governor’s comments, if any, will be published in
the Virginia Register. Not less than 15 days following the completion of
the 60-day public comment period, the agency may adopt the proposed
regulation.
The Joint Commission on Administrative Rules or the appropriate
standing committee of each house of the General Assembly may meet
during the promulgation or final adoption process and file an objection
with the Registrar and the promulgating agency. The objection will be
published in the Virginia Register. Within 21 days after receipt by the
agency of a legislative objection, the agency shall file a response with
the Registrar, the objecting legislative body, and the Governor.
When final action is taken, the agency again publishes the text of the
regulation as adopted, highlighting all changes made to the proposed
regulation and explaining any substantial changes made since
publication of the proposal. A 30-day final adoption period begins upon
final publication in the Virginia Register.
The Governor may review the final regulation during this time and, if he
objects, forward his objection to the Registrar and the agency. In
addition to or in lieu of filing a formal objection, the Governor may
suspend the effective date of a portion or all of a regulation until the end
of the next regular General Assembly session by issuing a directive
signed by a majority of the members of the appropriate legislative body
and the Governor. The Governor’s objection or suspension of the
regulation, or both, will be published in the Virginia Register.
If the Governor finds that the final regulation contains changes made
after publication of the proposed regulation that have substantial impact,
he may require the agency to provide an additional 30-day public
comment period on the changes. Notice of the additional public
comment period required by the Governor will be published in the
Virginia Register. Pursuant to § 2.2-4007.06 of the Code of Virginia, any
person may request that the agency solicit additional public comment on
certain changes made after publication of the proposed regulation. The
agency shall suspend the regulatory process for 30 days upon such
request from 25 or more individuals, unless the agency determines that
the changes have minor or inconsequential impact.
A regulation becomes effective at the conclusion of the 30-day final
adoption period, or at any other later date specified by the promulgating
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agency, unless (i) a legislative objection has been filed, in which event
the regulation, unless withdrawn, becomes effective on the date
specified, which shall be after the expiration of the 21-day objection
period; (ii) the Governor exercises his authority to require the agency to
provide for additional public comment, in which event the regulation,
unless withdrawn, becomes effective on the date specified, which shall
be after the expiration of the period for which the Governor has provided
for additional public comment; (iii) the Governor and the General
Assembly exercise their authority to suspend the effective date of a
regulation until the end of the next regular legislative session; or (iv) the
agency suspends the regulatory process, in which event the regulation,
unless withdrawn, becomes effective on the date specified, which shall
be after the expiration of the 30-day public comment period and no
earlier than 15 days from publication of the readopted action.
A regulatory action may be withdrawn by the promulgating agency at
any time before the regulation becomes final.
FAST-TRACK RULEMAKING PROCESS
Section 2.2-4012.1 of the Code of Virginia provides an alternative to the
standard process set forth in the Administrative Process Act for
regulations deemed by the Governor to be noncontroversial. To use this
process, the Governor's concurrence is required and advance notice must
be provided to certain legislative committees. Fast-track regulations
become effective on the date noted in the regulatory action if fewer than
10 persons object to using the process in accordance with § 2.2-4012.1.
EMERGENCY REGULATIONS
Pursuant to § 2.2-4011 of the Code of Virginia, an agency may adopt
emergency regulations if necessitated by an emergency situation or when
Virginia statutory law or the appropriation act or federal law or federal
regulation requires that a regulation be effective in 280 days or fewer
from its enactment. In either situation, approval of the Governor is
required. The emergency regulation is effective upon its filing with the
Registrar of Regulations, unless a later date is specified per § 2.2-4012
of the Code of Virginia. Emergency regulations are limited to no more
than 18 months in duration; however, may be extended for six months
under the circumstances noted in § 2.2-4011 D. Emergency regulations
are published as soon as possible in the Virginia Register and are on the
Register of Regulations website at register.dls.virgina.gov.
During the time the emergency regulation is in effect, the agency may
proceed with the adoption of permanent regulations in accordance with
the Administrative Process Act. If the agency chooses not to adopt the
regulations, the emergency status ends when the prescribed time limit
expires.
STATEMENT
The foregoing constitutes a generalized statement of the procedures to be
followed. For specific statutory language, it is suggested that Article 2
(§ 2.2-4006 et seq.) of Chapter 40 of Title 2.2 of the Code of Virginia be
examined carefully.
CITATION TO THE VIRGINIA REGISTER
The Virginia Register is cited by volume, issue, page number, and date.
34:8 VA.R. 763-832 December 11, 2017, refers to Volume 34, Issue 8,
pages 763 through 832 of the Virginia Register issued on
December 11, 2017.
The Virginia Register of Regulations is published pursuant to Article 6
(§ 2.2-4031 et seq.) of Chapter 40 of Title 2.2 of the Code of Virginia.
Members of the Virginia Code Commission: John S. Edwards, Chair;
James A. "Jay" Leftwich, Vice Chair; Ryan T. McDougle;
Nicole Cheuk; Rita Davis; Leslie L. Lilley; Thomas M. Moncure,
Jr.; Christopher R. Nolen; Charles S. Sharp; Samuel T. Towell;
Malfourd W. Trumbo.
Staff of the Virginia Register: Karen W. Perrine, Registrar of
Regulations; Anne Bloomsburg, Assistant Registrar; Nikki Clemons,
Regulations Analyst; Rhonda Dyer, Publications Assistant; Terri
Edwards, Senior Operations Staff Assistant.
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PUBLICATION SCHEDULE AND DEADLINES
This schedule is available on the Virginia Register of Regulations website (http://register.dls.virginia.gov).

PUBLICATION SCHEDULE AND DEADLINES

May 2020 through May 2021
Volume: Issue

Material Submitted By Noon*

Will Be Published On

36:19

April 22. 2020

May 11, 2020

36:20

May 4, 2020 (Monday)

May 25, 2020

36:21

May 20, 2020

June 8, 2020

36:22

June 3, 2020

June 22, 2020

36:23

June 17, 2020

July 6, 2020

36:24

July 1, 2020

July 20, 2020

36:25

July 15, 2020

August 3, 2020

36:26

July 29, 2020

August 17, 2020

37:1

August 12, 2020

August 31, 2020

37:2

August 26, 2020

September 14, 2020

37:3

September 9, 2020

September 28, 2020

37:4

September 23, 2020

October 12, 2020

37:5

October 7, 2020

October 26, 2020

37:6

October 21, 2020

November 9, 2020

37:7

November 4, 2020

November 23, 2020

37:8

November 16, 2020 (Monday)

December 7, 2020

37:9

December 2, 2020

December 21, 2020

37:10

December 14, 2020 (Monday)

January 4, 2021

37:11

December 28, 2020 (Monday)

January 18, 2021

37:12

January 13, 2021

February 1, 2021

37:13

January 27, 2021

February 15, 2021

37:14

February 10, 2021

March 1, 2021

37:15

February 24, 2021

March 15, 2021

37:16

March 10, 2021

March 29, 2021

37:17

March 24, 2021

April 12, 2021

37:18

April 7, 2021

April 26, 2021

37:19

April 21, 2021

May 10, 2021

*Filing deadlines are Wednesdays unless otherwise specified.

Volume 36, Issue 18

Virginia Register of Regulations
2124

April 27, 2020

PETITIONS FOR RULEMAKING
PETITIONS FOR RULEMAKING

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING
BOARD OF PHARMACY
Initial Agency Notice
Title of Regulation: 18VAC110-20. Regulations Governing
the Practice of Pharmacy.
Statutory Authority: § 54.1-2400 of the Code of Virginia.
Name of Petitioner: Bioscript Infusion Services.
Nature of Petitioner's Request: To amend 18VAC110-20-276
to allow remote order processing by technicians outside the
physical location of a licensed pharmacy. Currently,
pharmacists are allowed to perform prescription processing
functions from remote location. Petitioner's request is to
allow pharmacy technicians to also process orders under the
supervision of a pharmacist under certain conditions as
specified in regulation.
Agency Plan for Disposition of Request: Following a 30-day
comment period, the board will consider the petition and any
comment received at its next meeting, which is currently
scheduled for June 16, 2020.
Public Comment Deadline: May 27, 2020.
Agency Contact: Caroline Juran, RPh, Executive Director,
Board of Pharmacy, 9960 Mayland Drive, Suite 300,
Richmond, VA 23233, telephone (804) 367-4456, or email
caroline.juran@dhp.virginia.gov.
VA.R. Doc. No. R20-35; Filed April 2, 2020, 10:26 a.m.
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PERIODIC REVIEWS AND SMALL BUSINESS IMPACT REVIEWS
PERIODIC REVIEWS AND SMALL BUSINESS IMPACT REVIEWS

TITLE 2. AGRICULTURE

2VAC5-440, Rules and Regulations for Enforcement of
the Virginia Pest Law - Cotton Boll Weevil Quarantine

DEPARTMENT OF AGRICULTURE AND
CONSUMER SERVICES

Contact Information: David Gianino, Program Manager,
Department of Agriculture and Consumer Services, P.O. Box
1163, Richmond, VA 23218, telephone (804) 786-3515, FAX
(804) 371-7793, TDD (800) 828-1120, or email
david.gianino@vdacs.virginia.gov.

Agency Notice
Pursuant to Executive Order 14 (as amended July 16, 2018)
and §§ 2.2-4007.1 and 2.2-4017 of the Code of Virginia, the
following regulations are undergoing a periodic review and a
small business impact review:
2VAC5-30, Rules and Regulations Pertaining to
Reporting Requirements for Contagious and Infectious
Diseases of Livestock and Poultry in Virginia
2VAC5-40, Rules and Regulations Governing the
Prevention, Control and Eradication of Bovine
Tuberculosis in Virginia
2VAC5-90, Control and Eradication of Pullorum Disease
and Fowl Typhoid in Poultry Flocks and Hatcheries and
Products Thereof in Virginia
2VAC5-141, Health Requirements Governing the
Admission of Agricultural Animals, Pet Animals, and
Other Animals or Birds into Virginia
2VAC5-150, Rules and Regulations Governing the
Transportation of Companion Animals
2VAC5-170, Rules and Regulations for the Registration of
Poultry Dealers
2VAC5-206, Regulation for Scrapie Eradication
2VAC5-620, Regulations Pertaining to the Establishment
of the Dangerous Dog Registry
Contact Information: Carolyn Bissett, Program Manager,
Office of Veterinary Services, Department of Agriculture and
Consumer Services, P.O. Box 1163, Richmond, VA 23218,
telephone (804) 786-2483, FAX (804) 371-2380, TDD (800)
828-1120, or email carolynn.bissett@vdacs.virginia.gov.
2VAC5-310, Rules and Regulations-Official Standards for
Enforcement of the Virginia Apples: Grading, Packing,
and Marking Law
Contact Information: Dennis P. Clary, Program Manager,
Department of Agriculture and Consumer Services, P.O. Box
1163, Richmond, VA 23218, telephone (804) 786-1933, FAX
(804) 371-7785, TDD (800) 828-1120, or email
dennis.clary@vdacs.virginia.gov.
2VAC5-315, Virginia Imported Fire Ant Quarantine for
Enforcement of the Virginia Pest Law
2VAC5-317, Regulations for Enforcement of the Noxious
Weeds Law
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2VAC5-490, Regulations Governing Grade "A" Milk
2VAC5-501, Regulations Governing the Cooling, Storing,
Sampling and Transporting of Milk
2VAC5-510, Rules and Regulations Governing the
Production, Processing, and Sale of Ice Cream, Frozen
Desserts, and Similar Products
2VAC5-531,
Regulations
Manufacturing Purposes

Governing

Milk

for

2VAC5-590, Rules and Regulations Pertaining to
Tolerances and Prohibitions Applicable to Ground Beef
Contact Information: Ryan Davis, Program Manager, Office
of Dairy and Foods, Department of Agriculture and
Consumer Services, P.O. Box 1163, Richmond, VA 23218,
telephone (804) 786-8899, FAX (804) 371-7792, TDD (800)
828-1120, or email ryan.davis@vdacs.virginia.gov.
2VAC5-610, Rules
Contributions

Governing

the

Solicitation

of

Contact Information: Michael Menefee, Program Manager,
Charitable and Regulatory Programs, Department of
Agriculture and Consumer Services, P.O. Box 1163,
Richmond, VA 23218, telephone (804) 786-3983, FAX (804)
371-7479,
TDD
(800)
828-1120,
or
email
michael.menefee@vdacs.virginia.gov.
2VAC5-670, Regulations Governing Pesticide Product
Registration, Handling, Storage, and Disposal under
Authority of the Virginia Pesticide Control Act
2VAC5-675, Regulations Governing Pesticide Fees
Charged by the Department of Agriculture and
Consumer Services
2VAC5-680, Regulations Governing Licensing of Pesticide
Businesses Operating under Authority of the Virginia
Pesticide Control Act
2VAC5-685, Regulations Governing Pesticide Applicator
Certification under Authority of Virginia Pesticide
Control Act
Contact Information: Liza Fleeson Trossbach, Program
Manager, Office of Pesticide Services, Department of
Agriculture and Consumer Services, P.O. Box 1163,
Richmond, VA 23218, telephone (804) 371-6559, FAX (804)
371-2283,
TDD
(800)
828-1120,
or
email
liza.fleeson@vdacs.virginia.gov.
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Periodic Reviews and Small Business Impact Reviews
The review of these regulations will be guided by the
principles in Executive Order 14 (as amended July 16, 2018).

DEPARTMENT OF CONSERVATION AND
RECREATION

The purpose of this review is to determine whether these
regulations should be repealed, amended, or retained in their
current forms. Public comment is sought on the review of any
issue relating to these regulations, including whether each
regulation (i) is necessary for the protection of public health,
safety, and welfare or for the economical performance of
important governmental functions; (ii) minimizes the
economic impact on small businesses in a manner consistent
with the stated objectives of applicable law; and (iii) is clearly
written and easily understandable.

Report of Findings

Public comment period begins April 27, 2020, and ends May
18, 2020.
Comments must include the commenter's name and address
(physical or email) information in order to receive a response
to the comment from the agency.
Following the close of the public comment period, a report of
both reviews will be posted on the Virginia Regulatory Town
Hall and published in the Virginia Register of Regulations.

 –––––––––––––––––– 

Pursuant to §§ 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the Department of Conservation and Recreation
conducted a periodic review and a small business impact
review of 4VAC5-11, Public Participation Guidelines, and
determined that this regulation should be retained in its
current form. The department is publishing its report of
findings dated April 7, 2020, to support this decision.
The regulation meets the criteria set out in Executive Order
14 (as amended July 16, 2018) as it is necessary for the
protection of public health, safety, and welfare of the citizens
and visitors to the Commonwealth. The board is retaining the
regulation as it is without making changes.
The regulation does not have an adverse impact on small
businesses and does not overlap, duplicate, or conflict with
any known federal or state law or regulation.
Contact Information: Lisa McGee, Policy and Planning
Director, Department of Conservation and Recreation, 600
East Main Street, 24th Floor, Richmond, VA 23219,
telephone (804) 786-4378, FAX (804) 786-6141, or email
lisa.mcgee@dcr.virginia.gov.

TITLE 4. DEPARTMENT OF CONSERVATION
AND NATURAL RESOURCES

 –––––––––––––––––– 

BOARD OF CONSERVATION AND RECREATION

TITLE 9. ENVIRONMENT

Report of Findings
Pursuant to §§ 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the Board of Conservation and Recreation
conducted a periodic review and a small business impact
review of 4VAC3-11, Public Participation Guidelines, and
determined that this regulation should be retained in its
current form. The board is publishing its report of findings
dated March 31, 2020, to support this decision.
The regulation meets the criteria set out in Executive Order
14 (as amended July 16, 2018) as it is necessary for the
protection of public health, safety, and welfare of the citizens
and visitors to the Commonwealth. The board is retaining the
regulation without making changes.
The regulation does not have an adverse impact on small
businesses and does not overlap, duplicate, or conflict with
any known federal or state law or regulation.
Contact Information: Lisa McGee, Policy and Planning
Director, Department of Conservation and Recreation, 600
East Main Street, 24th Floor, Richmond, VA 23219,
telephone (804) 786-4378, FAX (804) 786-6141, or email
lisa.mcgee@dcr.virginia.gov.
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STATE AIR POLLUTION CONTROL BOARD
Agency Notice
Pursuant to Executive Order 14 (as amended July 16, 2018)
and §§ 2.2-4007.1 and 2.2-4017 of the Code of Virginia, the
following regulation is undergoing a periodic review and a
small business impact review: 9VAC5-160, Regulation for
General Conformity. The review of this regulation will be
guided by the principles in Executive Order 14 (as amended
July 16, 2018).
The purpose of this review is to determine whether this
regulation should be repealed, amended, or retained in its
current form. Public comment is sought on the review of any
issue relating to this regulation, including whether the
regulation (i) is necessary for the protection of public health,
safety, and welfare or for the economical performance of
important governmental functions; (ii) minimizes the
economic impact on small businesses in a manner consistent
with the stated objectives of applicable law; and (iii) is clearly
written and easily understandable.
Public comment period begins April 27, 2020, and ends May
18, 2020.
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Periodic Reviews and Small Business Impact Reviews
Comments must include the commenter's name and address
(physical or email) information in order to receive a response
to the comment from the agency.

TITLE 17. LIBRARIES AND CULTURAL
RESOURCES

Following the close of the public comment period, a report of
both reviews will be posted on the Virginia Regulatory Town
Hall and published in the Virginia Register of Regulations.

DEPARTMENT OF HISTORIC RESOURCES

Contact Information: Gary E. Graham, Department of
Environmental Quality, 1111 East Main Street, Suite 1400,
P.O. Box 1105, Richmond, VA 23218, telephone (804) 6894103,
FAX
(804)
698-4319,
or
email
gary.graham@deq.virginia.gov.

 –––––––––––––––––– 
TITLE 11. GAMING
CHARITABLE GAMING BOARD
Agency Notice
Pursuant to Executive Order 14 (as amended July 16, 2018)
and §§ 2.2-4007.1 and 2.2-4017 of the Code of Virginia, the
following regulation is undergoing a periodic review and a
small business impact review: 11VAC15-13, Public
Participation Guidelines. The review of this regulation will
be guided by the principles in Executive Order 14 (as
amended July 16, 2018).
The purpose of this review is to determine whether this
regulation should be repealed, amended, or retained in its current
form. Public comment is sought on the review of any issue
relating to this regulation, including whether the regulation (i) is
necessary for the protection of public health, safety, and welfare
or for the economical performance of important governmental
functions; (ii) minimizes the economic impact on small
businesses in a manner consistent with the stated objectives of
applicable law; and (iii) is clearly written and easily
understandable.

Report of Findings
Pursuant to §§ 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the Department of Historic Resources conducted a
periodic review and a small business impact review of
17VAC10-11, Public Participation Guidelines, and
determined that this regulation should be retained in its
current form. The department is publishing its report of
findings dated March 31, 2020, to support this decision.
This regulation meets the criteria set out in Executive Order
14 (as amended, July 16, 2018) as the regulation is necessary
for the protection of public health, safety, and welfare and is
clearly written and easily understandable.
This regulation satisfies the provisions of the law and legally
binding state requirements and is effective in meeting its
goals. The regulation is, therefore, being retained without
amendment.
This regulation continues to be needed to meet the
requirements of state law and regulations concerning public
participation guidelines. No complaints or comments have
been received concerning the content of the regulation or its
complexity. The regulation sets out the state requirements for
public participation and does not overlap, duplicate, or
conflict with other state laws or regulations.
Contact Information: Stephanie Williams, Deputy Director,
Department of Historic Resources, 2801 Kensington Avenue,
Richmond, VA 23221, telephone (804) 482-6082, or email
stephanie.williams@dhr.virginia.gov.

 –––––––––––––––––– 
TITLE 22. SOCIAL SERVICES

Public comment period begins April 27, 2020, and ends May
18, 2020.

DEPARTMENT FOR THE BLIND AND
VISION IMPAIRED

Comments must include the commenter's name and address
(physical or email) information in order to receive a response
to the comment from the agency.
Following the close of the public comment period, a report of
both reviews will be posted on the Virginia Regulatory Town
Hall and published in the Virginia Register of Regulations.
Contact Information: Michael Menefee, Program Manager,
Charitable and Regulatory Programs, Department of
Agriculture and Consumer Services, 102 Governor Street,
Richmond, VA 23219, telephone (804) 786-3983, FAX (804)
371-7479, or email michael.menefee@vdacs.virginia.gov.

Report of Findings
Pursuant to §§ 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the Department for the Blind and Vision Impaired
(DBVI) conducted a periodic review and a small business
impact review of 22VAC45-20, Regulations to Govern the
Operation of Vending Facilities in Public Buildings and
Other Property, and determined that this regulation should
be retained in its current form. The department is publishing
its report of findings dated March 27, 2020, to support this
decision.

 –––––––––––––––––– 
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Periodic Reviews and Small Business Impact Reviews
This regulation meets the criteria set out in Executive Order
14 (as amended July 2018) because it authorizes DBVI to
operate vending stands and other business enterprises in
public and private buildings for the purpose of providing
individuals who are blind with employment, enlarging the
economic opportunities, and stimulating individuals who are
blind to make themselves self-supporting. Additionally, it
directs DBVI to set aside or cause to be set aside from the net
proceeds of the operations authorized funds as may be
necessary for the purposes of (i) maintenance and
replacement of equipment, (ii) purchase of new equipment,
(iii) management services, (iv) assurance of a fair minimum
return to vendors, and (v) establishment and maintenance of
retirement or pension funds, health insurance contributions,
and the provision for paid sick leave and vacation time in
accordance with the Randolph-Sheppard Act Amendment of
1974 (P.L. 93-516). Though detailed in nature, 22VAC45-20
is easy to read and understand.
DBVI will leave this regulation as it exists currently.
22VAC45-20 is required for DBVI to be in compliance with
§§ 2.2-2007.1, 2.2-4017, and 51.5-78 and Executive Order 14
(as amended July 2018). The agency has not received any
complaints or other comments concerning the regulation.
22VAC45-20 describes requirements for the operation of a
Business Enterprise for the Blind. This regulation was last
evaluated in 2018 and 2019 when DBVI initiated a fast-track
regulatory action that, among other things, revised language
regarding the frequency of setting aside funds and distribution
of income to blind vendors from quarterly to at least quarterly
to reflect federal language. The regulation does not conflict
with state or federal regulation. The regulation does not
overlap, duplicate, or conflict with federal or state law or
regulation. There are no substantial changes in technology,
economic conditions, or other factors that affect the
importance of implementation of the regulation.
Economic impact on small business generally is negligible
because the regulation pertains specifically to the operation of
vending facilities in public buildings and other property by
individuals who are blind.
Contact Information: Susan K. Davis, Regulatory
Coordinator, Department for the Blind and Vision Impaired,
397 Azalea Avenue, Richmond, VA 23227, telephone (804)
371-3184, FAX (804) 371-3157, TDD (804) 371-3140, or
email susan.davis@dbvi.virginia.gov.
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REGULATIONS
For information concerning the different types of regulations, see the Information Page.
Symbol Key
Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion. Brackets are used in final regulations to indicate changes from the
proposed regulation.

REGULATIONS

through 13VAC5-51-135.5, 13VAC5-51-138.4 through
13VAC5-51-141, 13VAC5-51-142 through 13VAC5-51144.6, 13VAC5-51-144.8 through 13VAC5-51-155; adding
13VAC5-51-138.1).

TITLE 13. HOUSING
BOARD OF HOUSING AND COMMUNITY
DEVELOPMENT
Extension of Public Comment Period and
Reschedule of Public Hearing
Title of Regulation: 13VAC5-31. Virginia Amusement
Device Regulations (amending 13VAC5-31-20, 13VAC531-30, 13VAC5-31-40, 13VAC5-31-75; adding 13VAC531-300).
Statutory Authority: § 36-98.3 of the Code of Virginia.
The Board of Housing and Community Development noticed
a public comment period on amendments to the Virginia
Amusement Device Regulations (13VAC5-31) in the
February 3, 2020, issue of the Virginia Register of
Regulations (36:12 VA.R. 1452-1457 February 3, 2020) and
an extension of the public comment period and a rescheduled
meeting in the March 30, 2020, issue of the Register (36:16
VA.R. 2074-2075 March 30, 2020).
The public comment period has been extended again to June
26, 2020, using the Virginia Regulatory Town Hall website at
http://www.townhall.virginia.gov/. Please include the full
name of the person commenting and any organization
represented. To be considered, written comments must be
submitted using the Town Hall online comment forum at
https://townhall.virginia.gov/L/ViewStage.cfm?stageid=8875
by 11:59 p.m. on June 26, 2020.
A rescheduled public hearing will be held on June 26, 2020,
at 10 a.m. Oral and written comments will be accepted at the
public
hearing.
Please
visit
https://townhall.virginia.gov/L/ViewStage.cfm?stageid=8875
for additional details on the venue for the public hearing.
Agency Contact: Kyle Flanders, Senior Policy Analyst,
Department of Housing and Community Development, Main
Street Centre, 600 East Main Street, Suite 300, Richmond,
VA 23219, telephone (804) 786-6761, FAX (804) 371-7090,
TTY
(804)
371-7089,
or
email
kyle.flanders@dhcd.virginia.gov.
VA.R. Doc. No. R19-5883; Filed April 7, 2020,

Extension of Public Comment Period and
Reschedule of Public Hearing
Title of Regulation: 13VAC5-51. Virginia Statewide Fire
Prevention Code (amending 13VAC5-51-21, 13VAC5-5131, 13VAC5-51-61, 13VAC5-51-91, 13VAC5-51-130
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Statutory Authority: § 27-97 of the Code of Virginia.
The Board of Housing and Community Development noticed
a public comment period on amendments to the Virginia
Statewide Fire Prevention Code (13VAC5-51) in the
February 3, 2020, issue of the Virginia Register of
Regulations (36:12 VA.R. 1457-1581 February 3, 2020) and
an extension of the public comment period and a rescheduled
public hearing in the March 30, 2020, issue of the Register
(36:16 VA.R. 2075 March 30, 2020).
The public comment period has been extended again to June
26, 2020, using the Virginia Regulatory Town Hall at
http://www.townhall.virginia.gov/. Please include the full
name of the person commenting and any organization
represented. To be considered, written comments must be
submitted using the Town Hall online comment forum at
https://townhall.virginia.gov/L/ViewStage.cfm?stageid=8878
by 11:59 p.m. on June 26, 2020.
A rescheduled public hearing will be held on June 26, 2020,
at 10 a.m. Oral and written comments will be accepted at the
public
hearing.
Please
visit
https://townhall.virginia.gov/L/ViewStage.cfm?stageid=8878
for additional details on the venue for the public hearing.
Agency Contact: Kyle Flanders, Senior Policy Analyst,
Department of Housing and Community Development, Main
Street Centre, 600 East Main Street, Suite 300, Richmond,
VA 23219, telephone (804) 786-6761, FAX (804) 371-7090,
TTY
(804)
371-7089,
or
email
kyle.flanders@dhcd.virginia.gov.
VA.R. Doc. No. R19-5886; Filed April 7, 2020, 2:23 p.m.

Extension of Public Comment Period and
Reschedule of Public Hearing
Title of Regulation: 13VAC5-63. Virginia Uniform
Statewide Building Code (amending 13VAC5-63-10,
13VAC5-63-20, 13VAC5-63-30, 13VAC5-63-50, 13VAC563-60, 13VAC5-63-80, 13VAC5-63-100, 13VAC5-63-120,
13VAC5-63-130,
13VAC5-63-150,
13VAC5-63-160,
13VAC5-63-190 through 13VAC5-63-280, 13VAC5-63295 through 13VAC5-63-360, 13VAC5-63-400 through
13VAC5-63-440,
13VAC5-63-450,
13VAC5-63-470,
13VAC5-63-480,
13VAC5-63-490,
13VAC5-63-510,
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13VAC5-63-520,
13VAC5-63-530,
13VAC5-63-540,
13VAC5-63-545; repealing 13VAC5-63-445).
Statutory Authority: § 36-98 of the Code of Virginia.
The Board of Housing and Community Development noticed
a public comment period on amendments to the Virginia
Uniform Statewide Building Code (13VAC5-63) in the
February 3, 2020, issue of the Virginia Register of
Regulations (36:12 VA.R. 1581-1774 February 3, 2020) and
an extension of the public comment period and a rescheduled
public hearing in the March 30, 2020, issue of the Register
(36:16 VA.R. 2075 March 30, 2020).
The public comment period has been extended again to June
26, 2020, using the Virginia Regulatory Town Hall at
http://www.townhall.virginia.gov/. Please include the full
name of the person commenting and any organization
represented. To be considered, written comments must be
submitted using the Town Hall online comment forum at
https://townhall.virginia.gov/L/ViewStage.cfm?stageid=8877
by 11:59 p.m. on June 26, 2020.

represented. To be considered, written comments must be
submitted using the Town Hall online comment forum at
https://townhall.virginia.gov/L/viewstage.cfm?StageID=8876
by 11:59 p.m. on June 26, 2020.
A rescheduled public hearing will be held on June 26, 2020,
at 10 a.m. Oral and written comments will be accepted at the
public
hearing.
Please
visit
https://townhall.virginia.gov/L/ViewStage.cfm?stageid=8876
for additional details on the venue for the public hearing.
Agency Contact: Kyle Flanders, Senior Policy Analyst,
Department of Housing and Community Development, Main
Street Centre, 600 East Main Street, Suite 300, Richmond,
VA 23219, telephone (804) 786-6761, FAX (804) 371-7090,
TTY
(804)
371-7089,
or
email
kyle.flanders@dhcd.virginia.gov.
VA.R. Doc. No. R19-5885; Filed April 7, 2020, 2:28 p.m.

 –––––––––––––––––– 

A rescheduled public hearing will be held on June 26, 2020,
at 10 a.m. Oral and written comments will be accepted at the
public
hearing.
Please
visit
https://townhall.virginia.gov/L/ViewStage.cfm?stageid=8877
for additional details on the venue for the public hearing.
Agency Contact: Kyle Flanders, Senior Policy Analyst,
Department of Housing and Community Development, Main
Street Centre, 600 East Main Street, Suite 300, Richmond,
VA 23219, telephone (804) 786-6761, FAX (804) 371-7090,
TTY
(804)
371-7089,
or
email
kyle.flanders@dhcd.virginia.gov.
VA.R. Doc. No. R19-5887; Filed April 7, 2020, 2:26 p.m.

Extension of Public Comment Period and
Reschedule of Public Hearing
Title of Regulation: 13VAC5-91. Virginia Industrialized
Building Safety Regulations (amending 13VAC5-91-10,
13VAC5-91-20,
13VAC5-91-150,
13VAC5-91-160,
13VAC5-91-260).
Statutory Authority: § 36-73 of the Code of Virginia.
The Board of Housing and Community Development noticed
a public comment period on amendments to the Virginia
Industrialized Building Safety Regulations (13VAC5-91) in
the February 3, 2020, issue of the Virginia Register of
Regulations (36:12 VA.R. 1747-1750 February 3, 2020) and
an extension of the public comment period and a rescheduled
public hearing date in the March 30, 2020, issue of the
Register (36:16 VA.R. 2075-2076 March 30, 2020).
The public comment period has been extended again to June
26, 2020, using the Virginia Regulatory Town Hall at
http://www.townhall.virginia.gov/. Please include the full
name of the person commenting and any organization
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TITLE 20. PUBLIC UTILITIES AND
TELECOMMUNICATIONS
STATE CORPORATION COMMISSION
Final Regulation
REGISTRAR'S
NOTICE:
The
State
Corporation
Commission is claiming an exemption from the
Administrative Process Act in accordance with § 2.24002 A 2 of the Code of Virginia, which exempts courts, any
agency of the Supreme Court, and any agency that by the
Constitution is expressly granted any of the powers of a court
of record.
Titles of Regulations: 20VAC5-200.
Accounting (repealing 20VAC5-200-10).

Public

Utility

20VAC5-300. Energy Regulation; In General (repealing
20VAC5-300-10,
20VAC5-300-30,
20VAC5-300-50,
20VAC5-300-60, 20VAC5-300-80, 20VAC5-300-100).
20VAC5-306. Standards for Integrated Resource
Planning and Investments in Conservation and Demand
Management for Natural Gas (repealing 20VAC5-306-10
through 20VAC5-306-40).
20VAC5-311. Interim Rules Governing Electric and
Natural Gas Retail Access Pilot Programs (repealing
20VAC5-311-10 through 20VAC5-311-60).
20VAC5-317. Rates for Standby Service Furnished to
Certain Renewable Cogeneration Facilities Pursuant to
§ 56-235.1:1 of the Code of Virginia (repealing 20VAC5317-40).
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20VAC5-320. Regulations Governing Transfer of
Transmission Assets to Regional Transmission Entities
(repealing 20VAC5-320-120).
Statutory Authority: § 12.1-13 of the Code of Virginia.

Accordingly, IT IS ORDERED THAT:
(1) The regulations appended hereto as Appendix A are
hereby repealed effective April 1,2020.

Effective Date: April 14, 2020.
Agency Contact: Andrea Macgill, Associate General Counsel,
State Corporation Commission, P.O. Box 1197, Richmond,
VA 23218, telephone (804) 371-9064, FAX (804) 371-9240,
or email andrea.macgill@scc.virginia.gov.
Summary:
The amendments repeal certain obsolete regulations and
schedules that (i) have been replaced by regulations in
another chapter, (ii) are duplicative of State Corporation
Commission orders or partial orders, or (iii) require
certain utilities to submit filings with the commission on or
before dates in the past.
AT RICHMOND, MARCH 6, 2020

(2) A copy of this Order and the rules repealed herein shall be
provided to the Register of Regulations for appropriate
publication.
(3) There being nothing further to come before the
Commission, this case is hereby dismissed.
AN ATTESTED COPY hereof shall be sent by the Clerk of
the Commission to: C. Meade Browder, Jr., Senior Assistant
Attorney General, Division of Consumer Counsel, Office of
the Attorney General, 202 N. 9th Street, 8th Floor, Richmond,
Virginia 23219-3424. A copy hereof shall be delivered to the
Commission's Office of General Counsel and the Divisions of
Public Utility Regulation and Utility Accounting and Finance.
20VAC5-200-10. Adoption of revised uniform system of
accounts for gas utilities. (Repealed.)

COMMONWEALTH OF VIRGINIA, ex rel.
STATE CORPORATION COMMISSION
CASE NO. PUR-2019-00219
Ex Parte: In the matter of repealing regulations
ORDER REPEALING REGULATIONS
On January 9, 2020, the State Corporation Commission
("Commission") issued an Order Initiating Rulemaking
Proceeding in this docket for the purpose of repealing
numerous regulations adopted by the Commission pursuant to
§ 12.1-13 of the Code of Virginia ("Code"), as well as various
statutes in Title 56 of the Code. These regulations are codified
in Title 20 of the Virginia Administrative Code ("VAC").
The Commission's Order Initiating Rulemaking Proceeding
proposed to repeal certain regulations on the basis that they
(1) contain certain obsolete rules and schedules that are no
longer required, or (2) are duplicative of Commission orders
or partial orders and it is not necessary for such orders to be
included in the VAC. The regulations that the Commission
proposed to repeal included the following: 20 VAC 5-200-10;
20 VAC 5-300-10; 20 VAC 5-300-30; 20 VAC 5-300-50;
20 VAC 5-300-60; 20 VAC 5-300-80; 20 VAC 5-300-100;
20 VAC 5-306-10 et seq. (entire chapter); 20 VAC 5-311-10
el seq. (entire chapter); 20 VAC 5-317-40; and 20 VAC 5320-120.
Interested persons were given the opportunity to comment or
request a hearing on the proposed repeal of these regulations.
No person filed comments, nor did anyone request a hearing
in this matter.
NOW THE COMMISSION, upon consideration of this
matter, is of the opinion and finds that the regulations set
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forth in the Commission's Order Initiating Rulemaking
Proceeding in this docket should be repealed.

At the National Association of Regulatory and Utilities
Commissioners' (NARUC) convention held in Phoenix,
Arizona, on November 17-20, 1958, resolutions were adopted
recommending to the commissions represented by
membership in the Association the adoption of revised
Uniform Systems of Accounts for Gas Utilities. This system
of accounts was published and adopted by a number of state
commissions, including this Commission.
Although there have been numerous changes in accounting
principles and practices and although the Federal Power
Commission has adopted numerous amendments to the
systems of accounts that it prescribes for gas utilities, there
have been no amendments to the NARUC system since it was
issued in 1958.
Realizing the need to bring the NARUC system up-to-date,
the NARUC Accounting Committee undertook a complete
review of the presently recommended system of accounts.
The review of the system of accounts has been completed by
the Association's Committee on Accounts and Statistics, and
the Committee's recommended revisions have resulted in
adoption and recommendation of a new, revised system of
accounts by the NARUC.
Also, this Commission is aware that the Federal Power
Commission, by order No. 490 issued on August 22, 1973,
has eliminated Account No. 271 - Contributions In Aid of
Construction - and prescribed disposition of the balance in
such account and the treatment of future contributions in aid
of construction. This change was not included in the NARUC
recommended revised system of accounts.
NOW, UPON CONSIDERATION, the Commission is of
the opinion and finds:
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1. That the system of accounts for gas utilities prescribed
by this Commission should be revised to conform with the
recommended revisions of the NARUC except in regard to
Account No. 271. The Commission's prescribed treatment
of contributions in aid of construction should be
substantially the same as that of the Federal Power
Commission;
2. That, however, the gas utilities under the jurisdiction of
the Commission should continue to maintain the amounts
of contributions in aid of construction on a memorandum
basis for tax and other related purposes where such detail is
needed;
3. That implementation of the revised system of accounts
for gas utilities should become effective January 1, 1974,
and the gas utilities should implement a memorandum
record of contributions in aid of construction at that time;
accordingly

its books and records in accordance with the system of
accounts and the written directive for contributions in aid
of construction filed herein;
5. That an attested copy of this order, together with, or as
soon hereafter as available, the revised system of accounts
and written directive and addendum of the Acting Chief
Accountant, shall be sent to each gas utility operating in
this Commonwealth.
20VAC5-300-10. Investigation of promotional allowances
and practices of public utilities. (Repealed.)
Opinion, BY THE COMMISSION:
This proceeding was instituted by order of the Commission
on April 12, 1966. The order instituted an investigation to
determine:
(a) What promotional allowances are offered, made or
given to anyone or what promotional practices are used or
followed with respect to anyone by the public utilities
which are parties to this proceeding in connection with the
furnishing or the offer to furnish in this State of either
electric energy or gas for heat, light or power;

IT IS ORDERED:
1. That the uniform system of accounts for gas utilities
prescribed by the Commission, effective January 1, 1961,
be discontinued and cancelled as of January 1, 1974;
2. That every gas utility company operating in this
Commonwealth shall institute and place into effect a
system of accounts in accordance with the rules and
regulations set forth in the Uniform System of Accounts
for Gas Utilities, Classes A and B, C or D as applicable to
it, prepared by the Committee on Accounts and Statistics
of the National Association of Regulatory and Utilities
Commissioners and filed with this order marked
respectively as "Uniform System of Accounts For Class A
and B Gas Utilities," "Uniform System of Accounts For
Class C Gas Utilities," and Uniform System of Accounts
For Class D Gas Utilities," such system of accounts to
become effective, except for Account No. 271 Contributions in Aid of Construction;
3. That the Acting Chief Accountant to the Commission
shall cause to be prepared a written directive setting forth
treatment for contributions in aid of construction in
substantial compliance with the ordering provisions of
Federal Power Commission Order No. 490 and upon
approval of such directive by the Commission, the same
shall be forwarded to each gas utility and shall replace and
supersede all prescribed treatment in the NARUC
recommended system of accounts in conflict therewith;
and, that the Acting Chief Accountant shall cause to be
prepared as an addendum to the written directive, an
instruction for the approval of the Commission, prescribing
the memorandum record which shall be maintained for
contributions in aid of construction for tax and other
administrative purposes;
4. That effective January 1, 1974, every gas utility
operating in this Commonwealth shall commence to keep
Volume 36, Issue 18

(b) Whether any such promotional allowances or practices
are in violation of the laws of this State; and,
(c) What action should be taken by the Commission in the
public interest with respect to any such promotional
allowances or practices.
This Commission has had jurisdiction over such matters
since its creation as the governmental agency regulating
public utilities. Also, utility companies have engaged in
promotional practices, including the giving of promotional
allowances and similar inducements to the use of their
service, for many years. The Commission has received no
complaints from consumers in connection with such
promotional practices, and in fact no formal complaint has
ever been filed with respect to such practices except to the
extent that the testimony, arguments and briefs of the parties
in this proceeding constitute such complaints.
In the 1966 Session of the Virginia General Assembly
representatives of the fuel oil dealers were responsible for the
introduction of a bill which would have made unlawful
promotional allowances and practices of the types engaged in
by many utility companies. This legislation was not passed by
the General Assembly, but in its place there was enacted a
provision directing the Commission to investigate the
promotional allowances and practices of public utilities and
take such action as such investigation may indicate to be in
the public interest.
On February 7, 1966, prior to the introduction of this bill,
the Commission directed each electric and gas utility
operating within the State of Virginia to furnish to the
Commission a copy of the sales promotional programs which

Virginia Register of Regulations
2133

April 27, 2020

Regulations
they had in use. This was done by the utilities, and these
promotional programs are the subject of this proceeding.
Pursuant to the order of April 12, 1966, a hearing on this
matter was held on June 20, 21 and 22, 1966. The electric
utilities, the gas utilities and the fuel oil dealers appeared and
were represented by counsel. The electric and gas utilities
presented a great deal of frequently repetitious evidence in
support of their positions. The fuel oil dealers, however, did
not offer any evidence, stating that it would only be
repetitious of that presented by the gas utilities. Opening
briefs were filed by the electric and gas utilities on September
1, 1966, and reply briefs were filed on September 21, 1966.
At the hearing and in their briefs the electric utilities
concentrated on justifying their promotional allowances and
practices and did not concern themselves with the allowances
and practices of their competitors. Conversely, the gas
utilities concentrated on challenging the allowances and
practices of the electric utilities and made no attempt to
justify their own, other than as being necessary to compete
with the practices of the electric utilities.
The basic position of the electric utilities may be
summarized generally as follows: promotional allowances
and underground wiring programs are desirable and in the
public interest because they stimulate the growth of use of
electricity and this growth is necessary to keep electric rates
low; the uses of electricity which are promoted in this fashion
are uses which have high revenues in relation to costs and
therefore are desirable uses from the utility's point of view;
the allowances and underground wiring practices are not
discriminatory because the benefits of them are available to
all customers who meet the objective requirements which
have been established; the size of the allowances and costs of
other promotional practices are not large enough to impose a
burden on customers in other classes and are recovered in a
reasonably short period of time; and it is in the public interest
for utility management to be flexible and imaginative in
promoting increased sales of electricity. In opposition to this,
the contentions of the gas utilities may be likewise generally
summarized; promotional allowances and underground
wiring programs are unjustly discriminatory in that they
confer benefits upon some customers and deny those benefits
to others within the same general classification of service; the
practices of the electric companies are in violation of their
filed tariffs; the revenues generated as a result of the
challenged promotions, when all the costs of generating those
revenues are taken into account, are insufficient to permit the
electric companies to recover those costs in a reasonable time
and therefore there is discrimination against other customers;
and the public interest requires that all cash allowances and
similar inducements be prohibited and that underground
electric service be furnished only upon payment of the
additional cost of such service by the person who benefits
from it.
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At the outset the electric utilities also defended certain
promotional programs which guaranteed to electric heating
customers that their heating bills would not exceed certain
amounts or that they would be satisfied in every respect with
such electric heat, and the gas utilities likewise opposed these
programs. During the hearing the Commission, in an interim
ruling which is hereby reaffirmed1, declared that such
programs were unlawful and had to be discontinued, and the
electric utilities have not pursued this matter any further.
The principal questions to be determined in this proceeding
are whether utility promotional allowances and practices
constitute "unjust discrimination" in violation of § 56-247 of
the Code of Virginia, and what action is necessary to
eliminate or prevent such unjust discrimination.
The evidence in this proceeding, particularly the report of
Ernest M. Jordan, Jr., Assistant Engineer of the Commission
(Exhibit No. 1), shows a variety of promotional allowances
and practices by the utilities. The principal challenge (other
than with respect to those guarantees of cost and satisfaction
which have already been held to be invalid) has been to the
payment of cash incentives for the installation of certain
electric appliances and to the furnishing of underground
distribution at partial or no cost to customers who make
certain uses of electricity.
In general the payment of cash allowances or incentives was
not shown to be illegal or contrary to the public interest in
this case. The programs under which such payments are made
do provide for varying treatment of customers within
residential, commercial and industrial classifications.
However, these classifications are not exclusive, and
reasonable subclassifications may be made. In general, the
classifications made by the electric utilities in their
promotional programs are those based on the amount and
character of the consumption of electricity: Gold Medallion
homes, homes with electric heat, homes with electric water
heaters, homes with certain other electric appliances. The
evidence showed that the uses of electricity promoted tended
to improve the utilization of the installed plant of the utilities
and thereby improve the annual load factor of those utilities.
Moreover, it was shown that the additional revenues
generated by the uses of electricity promoted was sufficient to
enable the utilities to recover those costs within a reasonable
period of time - generally speaking, less than a year on the
basis of gross revenues and less than two years if gross
revenues are reduced by application of the system operating
ratio. We believe this effectively prevents any discrimination
against other customers and actually operates to the benefit of
all the customers. The weight of decided authority from other
States is to the same effect. See, for example, Gifford v.
Central Maine Power Co., 217 A. 2d 200 (1966); Rossi v.
Garton, 60 PUR 3d 210 (1965); Re Delaware Power & Light
Co., 56 PUR 3d 1(1964); Re Savannah Electric and Power
Company, 45 PUR 3d 88 (1962).
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It would be against the public interest to hamper the growth
of a utility's business for the purpose of enabling an
unregulated industry to make more money. The fuel oil
dealers object to letting the utilities offer inducements to
increase the consumption of their products. But if the utilities
could not attract new business their customers would have to
pay higher rates, so that the economic consequences of the
fuel oil dealers' proposal would be the same as if they were
demanding that utility rates be increased to the point where
nobody could afford to heat his house with gas or electricity.
That would not be in the public interest.
In recent years the gas companies have been taking business
from the oil companies, and, still more recently, the electric
companies have been getting a small percentage of the
heating business. The gas companies find themselves in much
the same predicament that the railroads found themselves in
when their former customers began to prefer to travel by bus
or plane. The principle involved is that the public interest
requires that the public be allowed to choose between
competing public service companies the service that it
prefers.
Motor buses have put the trolley lines out of business. In
Petersburg, Hopewell and City Point Railway Company v.
Commonwealth, 152 Va. 193, a trolley-car line was rendering
perfectly adequate service between Petersburg and Hopewell,
but the Commission nevertheless issued a certificate to a
motor bus carrier to parallel the car line. The court said (p.
202):
"The State is under no obligation to protect the car line, or
to see that its operations are financially successful."
And at page 205:
"When people generally wish to travel in this way, they
should be permitted to do so, and it is no sufficient answer
to say that other carriers, in other ways, stand ready to give
the necessary service."
It is the duty of the managers of a utility to do all they can to
reduce costs. Every year the electric companies, for example,
are buying bigger and more economical generators, they are
building plants in the coal fields (which hurts the railroads),
they are developing nuclear power plants (which hurts the
coal industry), they are installing transmission lines of higher
voltages, and they seek to persuade governments to lower
their taxes. When their costs are reduced the savings inure to
the benefit of the consumers in lower rates. The promotional
allowances of gas and electric companies are likewise
designed to reduce unit costs by increasing consumption.
Although the general concept of promotional allowances for
certain uses of gas or electricity is not unlawful, several
applications of it revealed by the record are. Virginia Electric
and Power Company (Vepco) gives an allowance of $20 for
an electric range when it is installed at the same time as an
electric water heater (the water heater installation brings $40)
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but an electric range otherwise installed entitles the owner to
no allowance. There is no rational basis for this distinction,
and therefore it is discriminatory. Vepco's gas department
gives allowances for conversion to gas from all fuels other
than electricity. It is understandable that Vepco does not wish
to pay to induce an electric customer to become a gas
customer, but if it is to offer allowances for conversions to
gas it must do so uniformly and not discriminate against
customers who convert from electricity.
In contrast, Washington Gas Light Company pays up to four
times as much for conversions from electricity as it does for
conversions from coal or oil. This discriminates against the
consumers who receive the smaller allowances.
Of course, any promotional allowance that is not uniformly
applied among the customers meeting its requirements is
unjustly discriminatory. Both Appalachian Power Company
and Natural Gas Service Company have adjusted bills or
furnished free service in certain instances where heat was
required to dry out a newly constructed house. The record
showed other instances where incentives had been negotiated
on a case-by-case basis. This is clearly unlawful. All of these
specific discriminatory allowances are hereby disapproved.
The second major area of contention in this proceeding has
been the development by the electric companies of
underground distribution plans. These plans vary in detail
considerably, but the basic concept is that a customer or
builder desiring underground service must pay the average
difference between underground and overhead construction
cost to obtain it unless the residence or development is Gold
Medallion or All-Electric, in which event all or part of the
difference in actual cost will be absorbed by the electric
company.
The public is becoming more and more interested in
underground distribution of electricity, and it is in the public
interest to encourage such underground distribution.
However, so long as the cost of underground is substantially
more than the cost of overhead, the customer who receives
the underground service must, in one way or another pay for
it, regardless of whether underground distribution is
voluntarily chosen or required by local ordinance. Otherwise,
there would be an unjust burden on customers who are served
by the less expensive but less desirable overhead method.
There are a number of methods by which the customer can be
required to pay for underground service. It can be done
through cash payment of the actual difference in cost between
underground and overhead, payment of the average difference
in cost between underground and overhead, the establishment
of a separate rate for underground electric service, the
addition of an underground surcharge to existing rates or a
credit based on anticipated revenues. So long as the method
of repayment selected by the utility company is reasonable
and not unjustly discriminatory, the method should be
determined by the company and not by the Commission.
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The underground distribution plans considered in this
proceeding are, in general, combinations of the "average
difference in cost plan" and the "credit for anticipated revenue
plan." However, the credit is not given on a pure revenue
basis, but rather is tied generally to the total electric concept,
and this is what the gas companies find objectionable. In the
future, beginning with the year 1967, we will require such
plans to be based primarily on a pure revenue basis.
This proceeding has revealed that whereas most of the
promotional allowances and practices of the electric and gas
utilities are lawful and nondiscriminatory, not all of them are,
and it appears that without adequate supervision in the heat of
competition there is substantial opportunity for discriminatory
concessions to be made. For these reasons we consider it to
be in the public interest for the Commission to be fully and
constantly aware of the promotional allowances and practices
which the utilities have in effect in order that it may insure
that none of them are unlawfully discriminatory and that none
of them are administered in an unlawfully discriminatory
way. To this end, henceforth each utility shall file a
description of its promotional allowances and practices with
the Commission.
1. Each utility shall, before January 1, 1967, file with the
Commission new schedules giving in detail the terms and
conditions governing charges for underground wiring or
governing construction on the customer's side of the meter,
and giving in detail all allowances of any kind. The
schedules shall define each class of customer and each
charge and each allowance so specifically as to leave no
room for bargaining between the utility and the customer.
The new schedules shall be effective on and after February
1, 1967, and shall supersede the schedules heretofore filed.
Thereafter, no change in any such schedule shall become
effective until thirty days after it has been accepted for
filing by the Commission.
2. A utility may not, directly, or indirectly through a third
person, promise that a customer will be satisfied with the
cost of service. If it gives estimates of costs it must make it
perfectly clear that an estimate is an estimate and not a
guaranty or warranty.
3. A utility that sells appliances can guarantee that they
will work properly and that it will take them back if they
do not. It cannot guarantee that the customer will be
"satisfied" in the sense that the customer can get his money
back merely by saying that he is dissatisfied. Such a
promise would enable the customer to get his money back
if the costs exceeded the estimate and would give the
estimate the force of a promise. For the same reason a
utility may not agree to reimburse in whole or in part an
independent contractor who gives a guaranty that the utility
could not give.

4. Allowances against charges for underground wiring
must be based on estimated consumption and not on
specified kinds of appliances used by the consumer.
5. An allowance given to any person for installing or
procuring the installation of an appliance must be the same
whether or not the appliance is substituted for an appliance
already in use. If the appliance is substituted for an
appliance already in use, the allowance must be the same
regardless of the fuel used in the appliance already in use.
6. An allowance given for the installation of two or more
appliances must be the sum of the allowances given for the
installation of each of the appliances separately.
1There is no objection to a reasonable guarantee of
satisfaction so long as it excludes satisfaction with
respect to cost of the electric or gas service.
20VAC5-300-30. Final order; implementing federal rules
concerning cogeneration and small power production
facilities. (Repealed.)
Pursuant to § 210 of the Public Utility Regulatory Policies
Act of 1978 ("PURPA") (Public Law 95-617, Title II, § 210,
92 Stat. 3144, 16 USCS § 824a-3) the Commission entered an
order on November 26, 1980, establishing the present case for
the purpose of determining appropriate rates and provisions
under said section for the above listed Virginia electric
cooperatives ("Cooperatives"). By that same order,
Cooperatives were directed to file proposed rates and
information relating to the development of rates pursuant to
PURPA § 210. The Commission also scheduled a public
hearing for January 20, 1981.
By order dated January 13, 1981, the Commission allowed
the Division of Consumer Counsel (Office of the Attorney
General) additional time to file its information and made
similar changes for filing protests and protestant testimony.
A public hearing was held before Charles W. Hundley,
Hearing Examiner, on January 20, 1981, in the Jefferson
Building, Richmond, Virginia. Counsel appearing were James
V. Lane, for Cooperatives; Walter A. Marston, Jr., for the
Virginia Hydro Power Association ("Hydro"); Eric M. Page,
for the Division of Consumer Counsel, Office of Attorney
General; and Glenn P. Richardson and A. Lynn Ivey, III, for
the Commission. Protestant Jerry S. Rosenthal appeared pro
se.
One intervenor appeared at the hearing.
On March 6, 1981, the Hearing Examiner filed his report.
Subsequent to that date, the Attorney General, Jerry
Rosenthal, and Hydro filed exceptions to the report.
NOW, THE COMMISSION, having considered the record
and the applicable law FINDS:
1. That Cooperatives avoided costs based upon
Cooperatives cost of wholesale power is reasonable;
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2. That each Qualifying Facility ("QF") with a capacity
exceeding 100 KW shall negotiate the terms of its sale of
electricity with Cooperative and that the Commission will
stand ready to arbitrate in the event that an agreement
cannot be reached;
3. That interconnection costs, as defined by FERC Rule,
18 CFR § 292.101(7), should be prepaid at the time of
installation or over a period of up to three years, at the
option of the QF, or over such longer period of time as
may be mutually agreeable to the parties;
4. That, in cases in which QF's pay interconnection costs
over a period of time, Cooperatives should be allowed to
collect interest, the rate of such interest not to exceed the
cost of Cooperatives most recent issue of long term debt;
5. That the record is inadequate to establish a metering
charge, however, the costs associated with the installation
of additional metering may be included as an
interconnection cost;
6. That the QF should have the option of either a
simultaneous purchase-sale transaction or the sale only of
its excess power; selection of such option shall be
expressed in its contract and shall be for a period of not
less than one year;
7. That Cooperatives shall revise their rates for the purpose
of power from QF's in accordance with any permanent
change in wholesale power costs;
8. That Cooperatives shall comply with the Staff proposal
for the annual filing of cogeneration information with this
Commission; accordingly,
IT IS ORDERED:
1. That on or before September 1, 1981, each Cooperative
shall file revised schedules in accordance with the findings
herein;
2. That each Cooperative shall file the following data with
the Commission on or before March 1 of each year,
beginning March 1, 1982 (such data shall cover the twelve
months ending the previous December 31):
- The name and location of each QF interconnected with
Cooperative
- The design capacity of each QF
- The amount of energy purchased from each QF
- The amount of energy sold to each QF
- Copies of any contracts entered into between
Cooperative and QF's
- Avoided cost data of the type required by 18 CFR
§ 292.302
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3. That, there appearing nothing further to be done in this
matter, the case be dismissed from the docket and the
papers placed in the file for ended causes.
20VAC5-300-50. Natural gas industrial
transportation policies. (Repealed.)

rates

and

On April 4, 1986, the Commission issued an order
establishing a rulemaking proceeding to reassess natural gas
industrial rates and transportation policies in Virginia. This
hearing resulted from the changes in the natural gas industry
most immediately caused by the issuance of Order 436 by the
Federal Energy Regulatory Commission (FERC). This Order
is altering the traditional roles of the various components of
the industry - producer, pipeline, local distribution company
and end user. While the impetus and control of much of the
change remains at the federal level, the successful operation
of the FERC induced programs will be determined by the
approach taken by state commissions in the implementation
on the state level.
The changes have been fueled by a number of factors:
decontrol of wellhead gas prices, the decline in oil prices, the
competition given our domestic gas industry by Mexican and
Canadian gas, the advent of the spot market and contract
carriage provisions. Since 1980 the industry has seen an
excess supply of gas. This has resulted in increased risk to
producers and pipelines under the traditional marketing
functions and increased pressure by industrial users to have
available a mechanism to obtain natural gas at lower prices.
Devices such as Special Marketing Programs, shifts in the
allocation of fixed costs in demand and commodity charge
components of the minimum bill, and elimination of variable
costs from the minimum bill were precursors of the present
FERC attempts to enable the natural gas industry to respond
to the very real competitive forces in the marketplace.
The federal government through FERC has determined that
users of natural gas in this country will benefit if they are
given the option to purchase gas directly from the producers
and have it transported by the pipelines to their point of use.
This policy dramatically alters the traditional role of the
interstate pipeline, the intrastate pipeline and the local
distribution company. This policy decision, embodied in
FERC Order 436 and now expanded in Order 451, poses
substantial practical and philosophical problems. The
restructuring of this industry cannot happen quickly and the
fruits or disadvantages of this move will take even more time
to realize and evaluate.
While this shift began on the federal level and initially
involved those entities subject to the jurisdiction of FERC,
local distribution companies and intrastate pipelines as an
integral part on the industry, must also adjust to the new way
of doing business. Failure to do so clearly would frustrate
national policy. As in the telecommunications industry, it is
now incumbent on the local utilities and state regulators to
make federal policies work for the public good.
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In our April order, we invited interested parties to participate
in this rulemaking proceeding, directed Staff to complete its
investigation and file its analysis and report, and further,
identified several critical issues which the Commission hoped
parties to the proceeding would address and which the
Commission believed needed to be addressed to facilitate the
transition of the natural gas industry in Virginia to a more
competitive environment.
As noted in the order establishing the rulemaking
proceeding, the Commission has received numerous formal as
well as informal requests for guidance and analysis of specific
problems related to industrial rate design and transportation
policies. Some of the problems which have been raised in
those inquiries and proceedings can and should be most
effectively decided on a general basis to facilitate a more
orderly development of the regulatory scheme. However,
although we intend to address many of the problems, this
proceeding and this order are intended to provide only a
framework for the development of the natural gas industry in
Virginia. Actual rates and company specific considerations
should and will be taken into account on a company by
company basis within the framework established herein.
Beginning on June 17, 1986, the Commission conducted
public hearings to receive testimony and comments from
interested parties on the development of an appropriate rate
design for industrial rates and transportation policies in
general. A number of diverse parties provided input on the
issues raised by the Commission and by the Staff report. The
Commission would like to thank all parties for their
contributions in this proceeding and their efforts to suggest a
reasoned and equitable approach to this new and still
changing environment.
Appearances were entered by Edward L. Flippen for
Anheuser-Busch Companies, Inc. (Anheuser-Busch), BASF
Corporation (BASF), James River Corporation (James River),
Owens-Illinois, Inc. (Owens-Illinois), Reynolds Metals
Company
(Reynolds),
and
Westvaco
Corporation
(Westvaco); Fielding L. Williams, Jr. for Celanese Smoking
Products, a Division of Celanese Corporation (Celanese);
Charles F. Midkiff and Louis N. Monacell for Allied
Corporation (Allied); Anthony Gambardella for the Division
of Consumer Counsel, Office of the Attorney General
(Consumer Counsel); Eric M. Page and David B. Kearney for
the City of Richmond (Richmond); Guy T. Tripp, III and
James F. Bowe, Jr. for Virginia Natural Gas (VNG); Donald
R. Hayes for Northern Virginia Natural Gas, a Division of
Washington Gas Light Company (NVNG); Wilbur L.
Hazlegrove for Roanoke Gas Company (Roanoke); Stephen
H. Watts, II for Commonwealth Gas Services, Inc. (Services),
Lynchburg Gas Company (Lynchburg), Columbia Gas of
Virginia, Inc. (Columbia) and Commonwealth Gas Pipeline
Corporation (Pipeline); Allan E. Roth for Columbia; John S.
Graham, III for Equitable Resources Energy Company; and
Deborah V. Ellenberg for Staff.
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TESTIMONY
Representatives from Anheuser-Busch, BASF, James River,
Owens-Illinois, Reynolds and Westvaco came forward to
testify on their own behalf. In addition, those industrial
companies jointly supported the testimony of Dr. Roy
Shanker, an economic consultant. That group of industrial
end-users urged the Commission to recognize that
competition and increased transportation are in the public
interest. They further urged the Commission to unbundle
transportation related services, develop cost of service rates
for those services and allow such rates to be downwardly
flexible to the variable cost of service. They also stated that
the Commission should require Pipeline to make its upstream
Columbia Gulf transportation capacity entitlement available
to its contract demand customers upon their request. The
industrial companies further recommended that, to implement
the policies developed in this proceeding, utilities be directed
to develop and file cost of service studies and to file
embedded cost of service transportation rates pursuant to
those studies within twelve months of the date of this order.
Dr. Shanker testified that embedded cost rates will eliminate
most of the economic incentives for bypass. Mr. Flippen,
counsel for the six industrials, stated further that the
Commission need not address the question of bypass unless
and until an actual case arises. Finally, those parties supported
the concept of flexible interruptible retail rates and
recommended the ceiling be based on the embedded cost of
service and the floor on the utility's marginal cost of service.
Celanese presented one witness who urged the Commission
to adopt flexible transportation rates within cost of service
parameters. Celanese's witness also stated that standby
service for transportation customers should be provided at
carefully considered and unbundled rates.
Allied presented one witness, John Brickhill, who urged the
Commission to encourage voluntary transportation by taking
a company's participation into account in establishing an
appropriate return on equity or by not allowing utilities to
pass on to remaining customers the fixed costs associated
with lost load which could have been averted through
transportation. He also testified that the Commission should
address the problems associated with the allocation of
upstream transportation capacity and urged the Commission
to look at the long term impact on end-users, not simply at
Pipeline's current cost of gas. He asserted that customers must
rely on the long term ability to transport gas, not simply
transportation of spot market purchases. Allied argued that
transportation rates should be based on an embedded cost of
service design and should be downwardly flexible if retail
sales rates are downwardly flexible. It said that flexible
pricing must be closely scrutinized to prevent anticompetitive abuses. Mr. Brickhill stated that rate design
should,promote competition and fairness by application of
cost causation principles in a manner which would avoid
undue rate shock. He observed that now would be a good
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time to move to parity as gas costs overall are declining. The
impact therefore would be minimized.
The Consumer Counsel presented the testimony of Mr.
Steven Ruback. He stated that local distribution companies
(LDCs) should lower their system average cost of gas and
that the Commission should concentrate on reviewing the
utility companies' purchasing practices. With regard to rate
design, the Consumer Counsel recommended rates be based
on the same non-gas margin contribution as if the customer
had purchased gas from the LDC under a non-flexible rate
schedule. This, he argued, would make both customers and
utility companies indifferent as to whether a customer
transports or purchases gas from the utility. Mr. Ruback
stated that such a margin approach would avoid price signals
which encouraged a customer to switch to transportation and
thereby make a lower contribution to a utility's fixed costs.
He further urged that interruptible flexible retail rates be
addressed on a company specific basis and that the floor
should be based on the highest commodity cost of gas.
Further, the Consumer Counsel cautioned the Commission
against making spot market purchase dedications to particular
customers and stated that such inappropriate dedications
would result in unjust and preferential rates.
Richmond presented the testimony of one witness, Michael
Moore. Mr. Moore agreed with most other parties that
increased competition and transportation are in the public
interest. Mr. Moore also urged the Commission to address the
allocation of upstream capacity and stated that customers
must have the assurance that upstream capacity will be
available or there will be a resulting disincentive to
transportation. Moreover, he stated that such allocation
should be available to Pipeline's customers since they pay the
contract demand costs to reserve the capacity.
Virginia Natural Gas, through its witness, Ann Rasnic, also
urged the Commission to find as a matter of policy that
transportation is in the public interest. It also urged the
Commission to consider allocation of upstream capacity and
argued that the customers of Pipeline need the assurance that
transportation will be available through that upstream
capacity to facilitate economic and reliable service to the enduser. VNG supported staff's recommendation that
transportation rates be designed on an embedded cost of
service basis, with some contribution to contract demand
costs included in interruptible rates. Ms. Rasnic urged the
Commission to retain interruptible flexible retail rates within
specific parameters. She recommended the floor be based on
a utility's weighted average commodity cost of gas
(WACCOG) unless the utility can show that something less
than that WACCOG is necessary to compete with alternate
fuels and still provides a net benefit to the firm customer.
VNG also recommended that the ceiling of the authorized
range should be the firm industrial sales rate. Finally, VNG
suggested the Commission support the general concept of an
incentive proposal which would encourage a utility company
Volume 36, Issue 18

to maximize throughput from interruptible sales and
transportation volumes. Under the mechanism, any
shortcomings or additional revenue generated over a target
level would be shared between stockholders and ratepayers
according to the risk borne by each. VNG stated that the
proposal is in the public interest because it reduces the need
for base rate changes by eliminating severe shifts in utility
earnings and further, it provides an incentive to increase
throughput resulting from interruptible sales and
transportation volumes which, of course, is in the public
interest of all parties.
Northern Virginia Natural Gas (NVNG) also participated in
the rulemaking proceeding and presented two witnesses, Jack
Keane and Frank Hollewa. NVNG stated that, as a general
matter, the transition from a regulated environment to a
market driven environment will impact each local LDC
differently according to each company's size and load profile;
accordingly, it recommended that this rule-making should
only present broad guidelines to provide flexibility for
company operations. Moreover, NVNG supported a gradual
phasing out of the industrial subsidy of firm rates. In addition,
transportation, the company asserted, should be voluntary or
with some provision for waiver or exemption and should only
be offered on a interruptible basis until more experience is
gained with the service. It also recommended the
establishment of minimum criteria, by each LDC, relating to
size, delivery point, and contract term. Transportation rates,
NVNG stated, should be flexible and market driven. NVNG
said interruptible flexible retail rates should be established
within a floor based on an LDC's WACCOG and each LDC
should be allowed to dedicate a specific package of spot
market gas to an industrial customer.
Roanoke did not introduce the testimony of any witnesses;
however, its attorney, Wilbur Hazlegrove stated the
company's position. As a general policy matter, he stated that
the LDC was charged with protecting the firm residential
customers and that there was no obligation to serve industrial
customers. He was doubtful that the Commission would be
able to handle a transition to a market driven environment
smoothly and cautioned the Commission to proceed slowly,
concentrating on more pressing problems, such as the take-orpay costs issue before FERC. He stated that there was no
need to mandate transportation, as the industry was already
responding to the competitive market. He called
transportation effectively a bypass of the utility system supply
and stated that the traditional distributor monopoly of gas
supply would soon be replaced by "a proliferation of
purchasers chasing an inadequate gas supply with big bucks."
Industrial rates and transportation policies, he urged, should
be developed on a company specific basis.
Pipeline, Columbia, Services and Lynchburg presented their
comments through their counsel, Stephen H. Watts, II. By its
statement of position on future allocation of upstream
pipeline capacity dated June 24, 1986, Pipeline stated that it
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has voluntarily allocated its upstream transportation capacity
among its five contract demand customers pursuant to mutual
agreement. It recognized the customer's need to be able to
rely on such an allocation to make longer term gas purchase
commitments and stated that it would not revoke the
upstream allocation provided to its customers without thirty
days notice. Pipeline stated that the issue relative to the
allocation of upstream capacity must be decided in terms of a
utility company's public service obligation to use its available
resources to offer reliable supply at lower cost for all of the
customers. However, it requested Commission guidance on
the allocation question.
Pipeline was also concerned that any policy decisions
rendered in this proceeding should not displace the stipulation
filed by several parties in Pipeline's recently concluded rate
case.1 In that case Pipeline had proposed cost based
transportation rates within and outside of contract demand
(CD), provided a methodology for sharing capacity between
CD customers and provided equal priority for transportation
and sales gas volumes within firm and interruptible
classifications. Pipeline expressed concern with the impact of
transportation in the long run since the current market
instability is due to temporary and extraordinary conditions.
Pipeline also urged the Commission to address the bypass
question.
On behalf of Columbia, Mr. Watts stated transportation rates
ideally should be based on the non-gas sales rate schedule
margin, since there is not a significant difference between the
non-gas cost of providing transportation service and the cost
of delivering gas for sale to its customers. However, under
conditions where the price is being set by the market, he
stated fixed transportation rates will result in a loss of
throughput and accordingly, Columbia recommended flexible
transportation rates.
Services agreed that industrial transportation rates should be
fully allocated and distributed according to class cost of
service studies with class rates of return moving towards
parity. Services also urged that industrial rates be
downwardly flexible with a floor based on a utility's variable
cost of gas sold to the industrial customer. Transportation
rates, it urged, should be the non-gas component of the
applicable sales rates and should be downwardly flexible to
allow competition and prevent bypass.
Lynchburg urged the Commission to consider and maintain
flexibility in any policy or framework adopted in this
proceeding to allow LDC's to compete with nonregulated
markets. Lynchburg also stated that there was not a need for
the Commission to mandate transportation. Lynchburg itself
offers firm and interruptible transportation but has not had a
request for either type of service.
Mr. Cody Walker appeared on behalf of the staff. He
indicated that a mandatory carriage policy was not necessary
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but incentives should be developed to encourage voluntary
participation.
Staff recommended value of service rates be retained for
retail interruptible sales. Mr. Walker stated that the
parameters between which flexible rates could vary on a
month to month basis should be based on cost of service
considerations. The fluctuation of the rate within the
established range could vary as necessary to compete with
competitive alternative fuel prices. staff recommended that
the floor of the flexible rate range be equal to a utility
company's highest commodity cost of gas plus adjustments
for taxes and unaccounted for gas, unless the utility shows
that a lower floor is necessary to compete with alternate fuels
and further, that a lower floor still provides a net benefit to
the firm customers. Mr. Walker supported a ceiling based on
the same rate of return as provided by the firm industrial
rates.
Staff recommended that transportation rates be designed on
an embedded cost of service basis. Incorporated into that
recommendation, staff included a contribution to compensate
firm customers for the interruptible customer's use of excess
capacity because it is reasonable to allocate some of the
demand costs to interruptible customers as rent or
compensation for use of the facilities. Staff did not support
flexible transportation rates.
TRANSPORTATION POLICY
The increase in competition in the natural gas industry has
clearly been in the public interest. Competition at the
wellhead has already served to lower gas costs overall and
nondiscriminatory transportation has stimulated that
competition. Even nonparticipating customers benefit from
transportation due to the increased pressures on utility
companies to lower gas costs overall to more effectively
compete. Moreover, a company which effectively competes
can increase the throughput on its system and again lower
costs for all its customers. In addition, transportation provides
one more market option which a utility can offer its
customers and consequently maximizes the requisite
flexibility necessary to compete with a variety of alternatives.
We agree with the majority of the parties to this proceeding
that transportation of natural gas is in the public interest.
However, it is not necessary to mandate that all utility
companies file transportation tariffs and provide that carriage.
As many parties observed, as a practical matter, most Virginia
utility companies who have a demand for transportation on
their systems have effective transportation tariffs on file with
this Commission. Although we will not mandate
transportation, we intend to encourage voluntary participation
in transportation programs. This Commission will review
individual company practices in future rate cases to assure
that each company maximizes utilization of its system.
Several means to encourage transportation were suggested by
several parties in this proceeding. We will be critical in the
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event load is lost as a result of a company's failure to
transport. Such loss will be taken into account in setting rates.
Appropriate measures will necessarily be taken into account
in each company's rate case to preclude penalizing a company
who has no demand for transportation for its failure to
provide transportation.

gas, the floor should be the weighted average commodity cost
of gas. If, and we emphasize "if," the utility can demonstrate
that a lower cost is necessary to compete with alternate fuels
and further, that the firm or core customer still receives a net
benefit from retaining the interruptible sale, the lower price
will be accepted.

INTERRUPTIBLE RETAIL RATES

As pointed out by several parties, the point at which the
price necessary to retain an interruptible sale no longer
provides a benefit to the system will vary significantly from
company to company. Accordingly, it is reasonable to
establish the starting point for the floor at the highest
commodity cost and allow companies to offer proof that
something less is necessary and still beneficial on a case by
case basis. That test will of course reflect an analysis of
several factors, foremost of which will be the incremental
cost of gas acquired to serve the interruptible load. To
facilitate a direct comparison it may be appropriate to assume
the benefits of retaining the interruptible load will coincide
with the immediate impact on gas costs.

This Commission has historically embraced the flexible rate
as a viable mechanism to provide utility companies with the
flexibility necessary to compete with unregulated alternate
fuels. In January of 1984, the Commission first approved a
flexible rate for Washington Gas Light Company.2 In the
final order issued in that case we stated that:
We are confident that a flexible rate is required in order for
the Company to remain in the competitive market of
interruptible customers. If the Company were to lose its entire
interruptible load, there would be an automatic shifting of
significant non-gas costs to all firm customers. Hence, the
economic viability of the Company hinges upon its ability to
generate revenues from interruptible customers, and to do so
it must have a flexible pricing structure to compete in that
market.
That principle has been restated in numerous proceedings
addressing flexible rates. As the gas industry moves toward a
more competitive market it is even more essential that utility
companies retain the flexibility available through measures
such as flexible rates to be able to respond to the marketplace.
Although most parties to this proceeding generally
supported the basic concept of a flexible rate, the suggested
parameters of that mechanism varied. VNG suggested that it
was more appropriate to establish the floor based on a
company's weighted average commodity cost of gas
(WACCOG) plus appropriate adjustments. Further,
VNG suggested that the ceiling be equal to the large volume
firm sales rate, rather than simply incorporating the return
included in the firm rate as suggested by staff. In addition,
several parties recommended establishing a floor based on the
utility company's spot market purchases or, in other words, to
allow utilities to dedicate their cheapest purchases to the most
elastic customers.
Several parties also cautioned that each utility company's
situation will be different and will depend in part upon load
profiles and purchasing practices. Accordingly, those parties
recommended that flexible rates should be reviewed on a
company specific basis.
Although we agree that specific provisions may vary based
on an individual company's market and operating
characteristics, basic guidelines can be established to provide
a uniform approach to companies' flexible rates. We conclude
that the floor of a flexible rate should be based on the highest
commodity cost of gas or if more than one supplier furnishes
Volume 36, Issue 18

We will necessarily be cautious about allowing companies
to dedicate spot market purchases to the most elastic
customers. The Commission must be particularly sensitive to
the protection of the inelastic core customers. A rate design
which results in inelastic customers subsidizing the elastic
customer is clearly improper. Economic purchases should not
be made solely for elastic customers to the exclusion of
purchases for system supply. The authority to make such a
dedication to the most elastic customers would also eliminate
one incentive for a company to minimize its general system
costs. With a low price necessary to compete with alternate
fuels in the current market, a captive customer, or one with no
ready alternative, might be assessed the higher cost of gas
without close regulatory scrutiny. We caution all utility
companies to review their general system purchasing
practices and to fulfill the statutory obligation to provide
reliable utility service at a just and reasonable cost.
The customer charge component of the rate should reflect
the fully distributed costs of providing the interruptible
service. We will closely review this in rate filings.
Finally, at this point in the evolving competition in the gas
industry, we concur with the recommendations of most
parties that it is prudent to move gradually toward parity of
return in firm industrial rates. Such movement must be
gradual to minimize rate shock to residential customers and
carefully evaluated at each step.
TRANSPORTATION RATE DESIGN
A number of parties recommended the embedded cost of
service rate proposed by staff to be established as a maximum
transportation rate and that the utility companies be afforded
the flexibility to adjust the transportation rate downward from
that embedded cost of service level to the marginal cost of
providing transportation service. There are problems,
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however, associated with flexible transportation rates. The
value of transportation to individual customers will vary on
the basis of a number of different factors. Unlike the flexible
retail rates, there is not a readily identifiable alternate source
of competition to transportation. Transportation may occur
due to any one of a number of factors ranging from wellhead
cost of gas to alternate fuel prices. To respond to these
variables, the utility would need to apply a different rate for
each customer and would consequently engage in
discriminatory ratemaking between similarly situated
transportation customers. Such a framework would also result
in problems with effective regulatory review problems.
The Consumer Counsel recommended a different approach
to the design of transportation rates. Its witness, Mr. Ruback,
recommended basing transportation rates on the non-gas
margin of the applicable retail sales rate which would
otherwise be available to that customer. He stated the benefit
of this rate design approach would be the utility's revenue
neutrality relative to a customer's election to transport its own
gas or purchase from the utility. At the public hearing, the
Consumer Counsel further clarified that its margin approach
should be limited to nonflexible rate schedule margins.
Other parties observed that such a margin approach could be
a goal if industrial retail rates were already based on costcausation principles, however, based on current rate designs,
the nonflexible margin approach results in unworkable and
uncompetitive rates. Such an approach would effectively
eliminate transportation as a service option in Virginia,
thereby compounding the current problems with competitive
fuel prices. In addition, the Consumer Counsel's limitation on
the margin approach to nonflexible rates would not result in
the company's operations being revenue neutral. An alternate
fuel user who could purchase gas under an interruptible
flexible rate schedule would not be purchasing gas under the
firm large volume rate schedule as its alternative to
transportation service and accordingly, its choice between a
flexible sales or transportation service would not result in a
revenue neutral situation. If the limitation to nonflexible rate
schedules were removed and transportation rates were based
on the appropriate margin, a wide range of rate levels would
be charged to transportation customers despite the fact that
the customers were all receiving the same type of service.
We will direct that an embedded cost of service approach to
transportation rate design be applied on a company by
company basis for both firm and interruptible transportation
service. Over time, the non-gas margin of the industrial sales
rates will be more closely aligned with the transportation
rates, however at the present time we must provide viable
competitive options for utilities to offer their customers.
Moreover, since the growth in transportation service is a
recent phenomenon, development of embedded cost of
service transportation rates at the present time will not result
in rate shock to the captive customers. An immediate
elimination of the subsidy currently being provided by
Volume 36, Issue 18

industrial customers in the retail rates would, however, result
in rate shock. We would note, however, that, with the recent
drop in oil prices, the impetus to shift much of the fixed costs
of the utility to firm customers is already in place.
An interruptible customer does not contribute to the fixed
cost of capacity associated with peak demand and such
service is inferior to firm service, since it is interrupted during
periods of peak load; however, the interruptible service is
provided through the same facilities as firm service.
Therefore there should be some compensation by the
interruptible customer to the firm customer for the use of that
excess capacity. The contribution will vary from company to
company, again depending on the customer mix and load
profile, and therefore should be specifically addressed on a
company by company basis. The demand allocation applied
in each case should reflect the operating characteristics of the
company.
To facilitate and expedite implementation of the framework
established herein, all gas utility companies should conduct
class cost of service studies and file them with the
Commission within the next 12 months. Exemptions from
this filing requirement, upon proper petition, may be
considered for small gas utilities with limited industrial loads
and who have not received requests for transportation service.
Any tariffs filed should be based on cost of service studies.
Those companies who do not intend to file rate cases in the
next 12 months, should file limited applications to revise their
transportation rates where transportation is being offered in
accordance with the findings herein within that same 12
month time period.
UNBUNDLED SERVICES
There was overwhelming support for an approach to rate
design which identifies the several services which a utility
provides and separately determines the fully allocated costs of
providing each service. Unbundling services in this way
provides a menu from which a customer can tailor the type of
service and degree of reliability appropriate for that customer.
The extent to which unbundling occurs will again vary from
company to company and accordingly should be evaluated on
that basis, however, it provides a reasonable approach to rate
design at a time when the industry is becoming more
competitive in the services offered. Transportation and
standby retail service are two examples of services which can
be easily unbundled from the traditional retail sale and
provided on an individual basis.
ALLOCATION OF UPSTREAM TRANSPORTATION
CAPACITY
One of the foremost concerns raised in this proceeding
relates to the proper allocation of upstream transportation
capacity. At the present time few interstate pipeline
companies have agreed to become open access transporters.
Columbia Gas Transmission Corporation, a primary interstate
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supplier for Virginia, and Columbia Gulf are, however, open
access transporters. Because they represent a major supplier
for the east coast, tremendous demand has been placed on
them for transportation. This has resulted in demand
exceeding capacity available and raised serious questions
concerning the allocation of transportation capacity on their
pipeline facilities.
The FERC recently addressed the problems with allocation
of Columbia Gulf's main line capacity. The FERC defined the
"first-come/first-served" methodology which was first
described in FERC Order No. 436. The FERC has generally
outlined the allocation of transportation capacity to Columbia
Gulf's wholesale customers, both for its customers' system
supply and for the wholesale customers' end-users through
March 31, 1987. The FERC directed that in making monthly
nominations, the wholesale customers should include any
requests for service by their customers. While addressing the
Gulf capacity allocation generally, the FERC by Order
Approving a Settlement Offer with modifications in FERC
Docket No. RP86-14-004 dated March 28, 1986, stated at
page 19 that "the relationships between Columbia Gas'
wholesale customers and the end-users they serve is properly
a matter of local concern, to be determined by each customer
with its end-users and is subject to state regulatory agency
oversight and/or regulation."3 Commonwealth Gas Pipeline
as a direct customer of Columbia has received an allocation
of Gulf capacity pursuant to this settlement. Initially, Pipeline
used its allocated capacity to purchase spot gas for its system
supply, thereby lowering the per unit cost of gas to all
customers equally. Pipeline was informed that this
arrangement did not comply with the terms of the PGA
settlement with FERC. As result Pipeline released its capacity
to its direct customers who in turn agreed to an allocation
formula. Pipeline has five direct customers - Virginia Natural
Gas, Suffolk Gas, the City of Richmond, Allied and
Commonwealth Gas Services. Presently, Pipeline is operating
on a shared allocation basis; however, the stated policy of the
company continues the ability to revoke the shared allocation
on thirty days notice.
Pipeline and its customers have asked for Commission
guidance on the proper allocation of Pipeline's entitlement to
upstream transportation capacity. Although the problem will
be somewhat relieved in the event that other interstate
pipelines serving Virginia become open access transporters,
the problem clearly must be addressed now at least for the
short term period.
Many parties urged the Commission to provide some
assurance on the availability of upstream capacity. They are
interested in acquiring supply for the longer term, not solely
from short term spot market purchases. To do this they need
more than thirty days assurance of transportation. Moreover,
they argue that Pipeline's customers pay the contract demand
associated with reserving capacity upstream and, accordingly,
should be able to elect to use that capacity or to ask Pipeline
Volume 36, Issue 18

to use the capacity to minimize its commodity cost of gas. In
making that decision, those customers of course would weigh
their own ability to purchase gas at economic prices relative
to the price of their supplier.
The Commission recognizes that if gas transportation is to
work effectively and efficiently, those who wish to transport
gas must have some assurance that the capacity to transport
will be available. Without that assurance, these users are
forced to purchase system supply or leave the system for
alternate fuels. All of Pipeline's LDC customers have
indicated that obligation can be best fulfilled by passing the
upstream allocation on to them. Accordingly, the choice
should be Pipeline's customers. We will monitor this situation
as other interstate pipelines become open access transporters
and understand that the time may come when such allocation
may be unnecessary, impracticable or impossible. Although
not bound by the FERC settlement, we encourage local
distribution companies to utilize policies which afford a
degree of reliability for transportation capacity usable by their
transportation customers.
BYPASS
The issue of bypass was also identified in this proceeding.
We define bypass to mean direct connection by an end user to
an interstate or intrastate pipeline, thereby bypassing the
certificated local distribution company. This issue involves
the economic incentives for bypass as well as its legality
under present law. The Commission believes that
appropriately designed embedded cost of service rates should
eliminate the economic incentives for bypass. This will of
course require the good faith efforts of both the customer and
the utility. In any event, the Commission does not believe the
record before us is adequate to resolve the legal issue at this
time.
STANDBY SERVICE
The industrial companies represented in this proceeding
generally agreed that they should bear the risk of their
election to transport gas for themselves rather than rely upon
their traditional local distribution company. Clearly, if a
customer elects transportation and should not also elect a
standby service, the utility company does not have a
continuing public service obligation to sell gas to that
customer. By placing the responsibility where it belongs, on
the customer to elect what type of service it wants to take, the
gas company can retain some predictability in its
requirements, a predictability which is necessary for it to
make its own system plans. Standby service should be offered
at compensatory rates.
OTHER TERMS AND CONDITIONS
Any investments made to specifically serve a new
transportation customer should be recovered from that
customer; accordingly each utility company should provide
some type of guarantee through customer charges, minimal
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purchase requirements, minimal monthly payments, contract
terms or some other means to assure recovery of the
investment from the specific customer.

5 That transportation rates should be based on the fully
distributed costs as recommended by staff;
6. That all gas utility companies should conduct cost of
service studies to facilitate implementation of the policies
established herein and file them within the next 12 months;

We recognize that there are some circumstances in which
penalties may be necessary to prevent gross abuses of system
availability and to prevent large or disparate operating
practices. Penalties should not be designed to be onerous and
a disincentive to transportation, but rather should be
compensatory for any additional cost which may result from
the operating problems. Application of penalties should be
addressed by each company on a company specific basis.

7. That the rate design goals and terms and conditions of
transportation service discussed herein shall be applied to
gas companies in future rate cases;
8. That services should be unbundled to the extent
practicable. Standby service at compensatory rates should
be made available to all customers. However, those
customers not electing such standby service bear the risk
associated with the decision to rely on transportation gas;
and

Adjustments for unaccounted for gas should be made to
account for any difference in deliveries where such
differences can be practically identified, for example
deliveries through temperature compensated meters vs. nontemperature compensated meters.

9. That the terms and conditions of transportation service
should be developed consistent with the discussion herein.
Accordingly,

We have concern over tariff conditions imposing minimum
terms or volumes and other conditions which may be contrary
to the market. We will closely review the reasonableness of
terms and conditions which may be included in company
tariffs.

IT IS ORDERED:
1. The findings and policies discussed and established
herein shall be applied in rate cases or limited issue
applications filed by gas companies subsequent to the date
of this order; and

In conclusion, we want to commend all participants in this
proceeding. This is an uncharted course for the industry,
consumers and regulators. Proposals other than those adopted
herein have been offered. We are confident the changing
nature of this industry will give rise to even more approaches
to these issues generally and as they relate to a specific
company. It is essential that dialogue continue examining the
broader policy questions as well as specific rate designs and
the performance of the market and industry. We must be
aware of all reasonable options to maintain our ability to
provide effective and innovative regulation which will allow
us to meet the goal of reliable gas service at a reasonable
price for the public good.

2. There appearing nothing further to be done in this
proceeding, this docket shall be closed and the papers
placed in the file for ended causes.
1By Final Order dated July 11, 1986, the Commission
did not adopt the Stipulation in its entirety. Case No.
PUE850052, Application of Commonwealth Gas
Pipeline Corporation, to revise its tariffs - Appeal to the
Supreme Court pending.
2Application of Washington Gas Light Company for a
change in its gas interruptible rate and other tariff
provisions, 1984 SCC Report 395.

NOW, THE COMMISSION, having considered the record
and the recommendations of the parties is of the opinion and
finds:
1. That increased competition and transportation are in the
public interest and the voluntary participation in
transportation programs should be encouraged;
2. That interruptible flexible rate mechanisms are
reasonable and should be retained. The parameters should
reflect a floor and ceiling consistent with the discussion
above;
3. That interruptible rates should include a customer charge
which recovers the fully distributed cost associated with
that service;
4. That firm industrial rates should be developed to move
gradually towards the fully distributed costs of service;
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3We note that the FERC allocation order is effective only
through March of 1987, at which time it will likely be
reevaluated.
20VAC5-300-60. Order adopting policy statement for
recovery of costs associated with take-or-pay
liability. (Repealed.)
On August 7, 1987, the Federal Energy Regulatory
Commission ("FERC") entered Order No. 500 in its attempt
to mitigate the effects of take-or-pay liability.1 In that Order,
FERC announced its adoption, on an interim basis, of two
pass-through mechanisms to spread the liability associated
with take- or-pay contracts throughout all segments of the gas
industry. As we noted in our July 6, 1988 Order for Notice
and Comment, as a result of FERC's action, large amounts of
take-or-pay liability are being or have been authorized to be
passed from interstate gas pipelines to downstream gas
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utilities, including those in Virginia. Some Virginia gas
utilities are currently passing take-or-pay related costs
through their purchase gas adjustment ("PGA") clauses to
their customers. Because of the potential impact these costs
may have on Virginia gas utilities and their ratepayers, we
have initiated the instant docket to consider adoption of a
policy which will provide for the opportunity to recover these
costs in the most equitable and efficient manner possible. We
considered the following policies:
(1) Automatic recovery of take-or-pay costs in the same
manner that contract demand charges are recovered
through utility purchase gas adjustment clauses (hereafter
policy option 1);
(2) Allocation of costs associated with fixed surcharges to
both firm and interruptible gas commodity costs (hereafter
policy option 2);
(3) Recovery of take-or-pay fixed surcharges on the basis
of estimated gas transportation volumes and commodity
sales. If this approach were adopted, a utility would be
permitted an opportunity to recover the costs associated
with fixed take-or-pay surcharges during a defined time
period. The opportunity to recover these costs would be the
same as the opportunity to recover any other costs during
the specified period. A formula could be developed to
determine the acceptable estimates of throughput,
including known and definite load losses, customer
growth, normal weather, and the utility's ability to
compete. The take-or-pay fixed surcharges would
terminate at the end of the specified time period (hereafter,
policy option 3).

Lynchburg Gas Company ("Lynchburg"), Northern Virginia
Natural Gas and Shenandoah Gas Company ("WGL
Companies"), the City of Richmond ("City"), Hadson Gas
Systems,
Inc.
("Hadson"),
Westvaco
Corporation
("Westvaco"), Anheuser-Busch Companies et als. (AnheuserBusch), Virginia Industrial Gas Users ("Industrial Users"),
Virginia Natural Gas, Inc., ("VNG"), Suffolk Gas Company
("Suffolk"), Allied-Signal, Inc. ("Allied"), Commonwealth
Gas Services, Inc. ("Services"), and Roanoke Gas Company
("Roanoke"). The Commission's staff ("staff") also filed
comments. The Division of Consumer Counsel did not
participate in this proceeding. On July 20, 1988, we issued an
order reserving the afternoon of July 29, 1988, for oral
argument.
I. SUMMARY OF COMMENTS AND ARGUMENT.
Many of the local gas distribution companies, Pipeline, and
industrial customers served by both LDCs and Pipeline
supported policy option 1, i.e., recovery of take-or-pay related
fixed surcharges through the demand portion of the PGA, in
their comments. Commentators supporting option 1 or a
variation thereof included Pipeline, Lynchburg, Columbia,
WGL, Westvaco, Anheuser-Busch, Cos., Inc., Celanese
Fibers, Inc., Owens- Illinois Company, IBM, Allied, and
VNG. Advocates of this policy alternative generally argued
that since the customers, not the utility, received the benefits
of lower wholesale costs of natural gas through the PGA, it
was appropriate for these customers to now receive take-orpay costs through the PGA as offsets to the earlier savings.

In our July 6th Order, the Commission invited interested
parties, including the staff and jurisdictional gas companies,
to file written comments addressing the factual or legal issues
related to the four policy alternatives described above. In
addition, interested parties were given the opportunity to
request oral argument.

Several of the gas utilities supporting option 1 argued that
the Commission could not adopt any policy that purposefully
disallowed recovery of take-or-pay costs by means of an
allocation scheme which would not permit recovery of these
costs, nor could it disallow these costs absent a showing that
they were imprudently incurred. These companies stated that
any disallowance of these costs would, absent a showing of
imprudence, violate the filed rate doctrine. Nantahala Power
& Light Co. v. Thornburg, 76 U.S. 953 (1986). Appalachian
Power Co. v. Public Service Comm'n of West Va., 812 F.2d
898 (4th Cir. 1987). They asserted that these cases held that
the Commission could not find that federally-mandated takeor-pay costs were imprudently incurred by Virginia utilities
as a group or individually in the context of this proceeding.
Indeed one commentator suggested that these cases could be
read as preempting the Commission from disallowing
Pipeline's recovery of Order No. 500 take-or-pay demand
charges. Pipeline's Comments at 25.

In response to that invitation, 22 parties filed comments, and
nine requested oral argument. Parties filing comments
included:
Southwestern
Virginia
Gas
Company
("Southwestern"), United Cities Gas Company ("United"),
James River Corporation ("James River"), General Electric
Company ("GE"), Commonwealth Gas Pipeline Corporation
("Pipeline"), Columbia Gas of Virginia ("Columbia"),

Commentators supporting option 1 did so because they
found it to be administratively convenient and because it
assured complete cost recovery. In addition, many of the
industrial end users favoring PGA treatment for take-or-pay
dollars depend upon transportation of spot purchases or
interruptible sales service to satisfy the bulk of their gas
supply needs. End users receiving such services are generally

(4) Allocation of take-or-pay liability on the basis of
customer purchase deficiencies. This policy alternative
would use a base purchase period against which recent
sales purchases could be compared. Costs associated with
fixed take-or-pay surcharges could be apportioned in
relation to the decreases in sales volumes purchased by gas
customers. This policy alternative resembles the Order No.
500 allocation mechanism employed by FERC (hereafter
policy option 4).
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not subject to the PGA of the gas utilities serving them for
those services.
Many of these same commentators took the position that the
second and third policy options would not allow gas utilities
to compete with alternate fuels since addition of associated
surcharges would render gas service noncompetitive with the
prices of these fuels. Several parties further urged the
Commission to reject the cumulative deficiency approach as a
form of illegal retroactive ratemaking, and as difficult to
administer, given the diverse and changing customer
population of LDCs.

approach for LDCs. VNG and Suffolk stated that the
cumulative deficiency methodology matched the purchase
patterns that resulted in the cost allocation to Pipeline to the
customers engaging in such purchasing practices. Finally,
VNG and Suffolk urged the Commission to adopt policy
option 3 only if:
1. All ceilings were eliminated on interruptible rates to
enable LDCs to take full advantage of the market
opportunities to recover take-or-pay costs;
2. The Commission also authorized flexible take-or-pay
surcharges to enable LDCs to respond to the market;

Some of the commentators supported options other than
PGA recovery or modifications of PGA recovery. For
example, United Cities supported recovery of take-or-pay
costs on a volumetric throughput basis to be applied to all
sales and transportation services. In support of this option,
United Cities noted that it would recover costs from the
broadest possible base of customers.
Columbia and Lynchburg's joint comments urged that
recovery of the fixed surcharges should reflect the distinct
nature of the costs. They maintained that reformation costs,
which are essentially forward-looking, should be charged
through the PGA to both firm and interruptible sales
customers. However, because past take-or-pay liabilities
represent transitional costs, Lynchburg and Columbia
submitted that these costs should be shared between sales and
transportation classes on a volumetric basis. During oral
argument, these parties stated that if the Commission did not
wish to consider any modification of the four policy options
under consideration, they would support policy option 3.
The City of Richmond's comments focused upon the
appropriate allocation policy for Pipeline. The City urged the
Commission to implement option 4 and require Pipeline to
allocate costs on the same basis those costs were incurred.
Such a sales deficiency approach, in the City's opinion, would
be fair, provide appropriate economic signals, and create
stability for future take-or-pay cost decisions.
While the Industrial Users' comments recommended that the
Commission should permit recovery of take-or-pay costs in
the same manner that contract demand charges were
recovered through PGA clauses, they also noted that the
Commission should find a way for Virginia gas utility
shareholders to bear a portion of the costs associated with
take-or-pay. The Industrial Users stated that the Commission
should recognize the need for flexibility among Virginia
utilities to take account of their differing circumstances.
Joint comments filed by VNG and Suffolk joined other
Pipeline customers to emphasize the uniqueness of Pipeline's
treatment from that of LDCs. They then urged the
Commission to employ the purchase deficiency methodology
used by the FERC in Order No. 500 to allocate take-or-pay
costs among Pipeline's customers but not to use such an
Volume 36, Issue 18

3. The Commission allowed LDCs with a margin sharing
feature to collect take-or-pay costs prior to any sharing of
margin with firm customers; and
4. The fixed amortization periods were eliminated to
recognize the variable nature of the price differential
between gas prices and prices of competing fuels.
Services' comments observed that all four of the policy
options under consideration were flawed. Of the four,
Services noted that it supported policy option 3 if the
amortization period was flexible to allow full recovery of
take-or- pay costs. Services supported this approach because
it believed that take-or-pay costs were incurred to serve all
markets and customers of Services and other LDCs or
provide a more market oriented industry, thereby benefitting
both sales and transportation customers alike. Therefore, it
believed that all of its sales and transportation customers
should pay these costs.
Services criticized option 1, PGA flow through of these
surcharges, as placing too much of a burden on firm sales
customers. Services noted that ". . . the filed tariffs of
Services [did] not break tariff rates into demand and
commodity components. All costs [were] rolled into the
weighted average cost of gas, making determination of
contract demand charges difficult." Services' Comments at
23.
Services found policy option 2 unacceptable because it
could force interruptible sales customers to transportation or
completely off-line as they converted to alternative fuel. It
characterized policy option 4 as unworkable. Services noted
that it would be nearly impossible for it to make
determinations regarding customer purchase deficiencies for
over 62,000 retail customers. Due to a constantly changing
customer base, Services asserted that adoption of policy
option 4 would leave unanswered questions such as how to
treat customers who no longer have gas service, modify the
type of service they receive, or join the system as new
customers.
Roanoke also submitted comments. In its comments, it
urged the Commission to join Virginia LDCs in their
participation in FERC proceedings involving interstate
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pipelines and to encourage LDCs to develop and implement
initiatives for the passthrough of take-or-pay surcharges
finally approved. In addition, Roanoke supported a variation
of policy options 1 and 3.
Roanoke urged the Commission to adopt policies permitting
it to amortize the recovery of take-or-pay costs from firm
service customers over a 60 month period, together with
interest, at the same rates from time to time allowed on
customer deposits and refunds. Roanoke also suggested that
firm customers be credited with periodic surcharge
collections from interruptible sales customers during a five
year amortization period under a special incremental
surcharge tariff designed to recover from interruptible sales
the difference between the PGA adjusted commodity sales
rate and as much as the equivalent value of No. 2 fuel oil.
Roanoke stated that the foregoing mechanism would permit it
to recover fixed and volumetric surcharges related to take-orpay liability in the same manner that contract demand charges
are recovered under Roanoke's PGA. In this way, Roanoke
believed it could recover a portion of its take-or-pay costs
from industrial customers, who, in Roanoke's opinion, were
primarily responsible for creating this cost burden.
In its filed comments, GE took the position that because
industrials and other end users within the Commonwealth did
not participate in the writing of take-or-pay contracts, they
should not participate in the dissolving of these contracts. GE
cautioned that tampering with gas prices would cause every
end user with the capability to do so to start burning oil.
Finally, the Commission's staff filed comments. Its
comments observed that all the players in the industry,
including interstate pipelines, local utilities, and end users
contributed to take-or-pay problems. The staff stated that
efforts to assess take-or-pay culpability directly to any of
these groups would be highly subjective and difficult to
prove. The staff's comments identified various sources of
take-or-pay costs. For example, a portion of take-or-pay costs
are associated with buying-out-or-down problem contracts
and may be a source of prospective benefits. staff further
noted that there were some historical benefits associated with
the incurrence of take-or-pay costs. Staff Comments at 4.
Staff noted that significant savings to end users resulted from
spot market purchases. The staff believed that jurisdictional
utilities received no direct benefit from the savings associated
with spot purchases and therefore, it could not support a
direct assessment of take-or-pay costs to these local utilities.
Staff Comments at 6.
Staff also characterized take-or-pay costs as an obstacle to
open access transportation and the associated competitive
benefits. Viewed in this light, take-or-pay costs may be
considered in the nature of an access fee for
nondiscriminatory transportation. Staff generally supported
recovery of take-or-pay costs through a volumetric surcharge,
provided that the policy was applied with flexibility and
Volume 36, Issue 18

sensitivity to each LDC's competitive situation. Staff
acknowledged that a volumetric surcharge option had certain
flaws and recommended that where gas competition with
alternate fuels was rendered impossible after application of
the surcharge, the Commission permit recovery of these costs
through an alternative mechanism.
The staff also joined many of the other commentators and
recognized that alternative approaches for allocation of
Pipeline's take-or-pay liability may be appropriate in light of
Pipeline's unique characteristics. These characteristics include
Pipeline's readily identifiable customer population and the
significant portion of Pipeline's nongas costs attributable to
take-or-pay costs.
II. THE COMMISSION'S JURISDICTIONAL
AUTHORITY.
As we noted in our July 6th Order for Notice and Comment,
the FERC has properly recognized our authority to reallocate
the fixed surcharges related to take-or-pay and buy-out and
buy-down transactions in Order No. 500:
The Commission [FERC] does not believe that Nantahala
precludes state regulators from designing LDC rates, or, in
appropriate circumstances, from reviewing the prudence of
LDCs' purchasing decisions insofar as they affect take-or-pay
costs . . . . Therefore, the Commission believes state
regulators could consider reclassifying take-or-pay costs
billed as a fixed charge as commodity costs and incorporating
such costs into LDC sales or transportation rates, or both,
thereby spreading such costs to the maximum possible extent
as well as subjecting them to market forces. Alternatively,
state agencies may wish to consider the option of not
reclassifying fixed take-or-pay charges and instead allocating
such charges to the LDC's customers based on their
cumulative purchase deficiencies.
The Commission can exercise its jurisdiction only within its
legitimate sphere, which in this instance involves establishing
cost allocation procedures and rates for recovery by pipelines
of take-or-pay costs from their jurisdictional customers. The
development of cost allocation procedures and rates for the
LDCs are matters to be determined by state regulatory
authorities. Order No. 500, III FERC Stats. & Regs., Para.
30,761 at 30,790 (Aug. 14, 1987).
FERC has properly acknowledged our authority to prescribe
the design for the rates and charges of jurisdictional gas
utilities. Section 1(b) of the Natural Gas Act of 1938
("NGA"), 15 U.S.C. § 717(b) (1982), and the Hinshaw
Amendment, 15 U.S.C. § 717 (c), clearly reserve this area to
the regulatory authority of states. The Hinshaw Amendment
granted an exemption from federal regulatory jurisdiction to
natural gas companies if both the receipt and ultimate
consumption of gas occur within a single state, provided the
rates, service, and facilities are subject to regulation by a state
commission. A certification by a state commission to the
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FERC that the state is exercising such jurisdiction constitutes
conclusive evidence of such regulatory power or jurisdiction.
15 U.S.C. § 717(c).

in this proceeding has noted, such a methodology would be
impossible to administer given the diversity of respective
LDC customer populations.

We have certified to FERC that we regulate one such
pipeline - Commonwealth Gas Pipeline Corporation. LDCs
are gas companies operating in the local distribution of
natural gas. Hence the cases cited by commentators
addressing wholesale election power transactions in interstate
commerce are inapposite because those cases, unlike the
instant case, refer to matters directly affecting wholesale rates
which are within the FERC's jurisdiction. Here, the gas
companies we regulate are within our jurisdiction under the
provisions of the federal law.

Further, we reject the second policy alternative-allocation of
costs associated with the fixed surcharges to both firm and
interruptible gas commodity costs. This policy could have a
deleterious effect on an LDC's ability to retain interruptible
customer loads. As the WGL Companies' comments have
observed, any surcharge affecting the rate charged to
interruptible customers would probably make that rate less
attractive vis-a-vis other fuels. Imposing additional take-orpay expenses on interruptible customers would, for example,
force the WGL Companies to experience reductions in
margins on their interruptible sales. Reduced margins are
directly absorbed by utilities outside of a rate case. In view of
the large percentage of take-or-pay exposure already included
in FERC-approved surcharges, additional charges in
interruptible rates will inappropriately reduce WGL and other
utilities' margins. WGL Comments at 13-14.

Our authority to design rates for our jurisdictional gas
companies under the Virginia Constitution, statutes, and case
law is unquestioned. As Commonwealth Gas Services, Inc.
has observed in its comments at page 16:
Article IX, Section 2 of the Virginia Constitution grants to
this Commission the power and charges the Commission with
the duty of regulating the rates, charges and services of public
utilities within the Commonwealth. Title 56 of the Code of
Virginia, dealing with public service companies, and
particularly Chapter 10 thereof dealing with heat, light,
power, water and other utility companies generally, sets forth
the power and authority of the Commission to consider and
determine rates, tolls, charges and schedules of public utilities
to be just and reasonable and to insure that such rates, tolls,
and charges are related to aggregate actual cost incurred by
the public utility in servicing its customers. Such rates also
are to provide a "fair return on the public utility's rate base
used to serve those jurisdictional customers.' § 56-235.2 of
the Code of Virginia.
Indeed as the Virginia Supreme Court has observed:
In fixing rates within the limits of what is confiscatory to the
utility on the one side, and exorbitant as against the public on
the other side . . . there is a reasonably wide area within
which the Commission is empowered to exercise its
legislative discretion.
Norfolk v. Chesapeake and Potomac Tel. Co. of Va., 192
Va. 292,300 (1951).
III. STATEMENT OF POLICY
The Commission obviously enjoys considerable flexibility
under both federal and Virginia statutes to design a
mechanism for recovery of take-or-pay liability. Review of
the comments demonstrates that all of the policy alternatives
have associated problems which must be addressed.
One of the approaches under consideration was the
cumulative deficiency methodology to allocate costs
associated with the take-or-pay liabilities. We are compelled
to find that the cumulative deficiency methodology should be
rejected for LDCs. As virtually every LDC that participated
Volume 36, Issue 18

The third methodology is, in our opinion, inappropriate
because, as VNG and other commentators have noted, it too
will severely constrain the relative ability of Virginia LDCs
to compete with alternate fuels. To the extent that Virginia
utilities must depend on industrial loads for a large percentage
of their operating revenues, both the financial viability of
these companies and the stability of the base gas rates
charged to their firm customers may be jeopardized by the
adoption of this policy alternative.
After review of this record, we are compelled to find that
option 1 is the most appropriate course of action. While no
one option under consideration allocates costs in a completely
equitable manner, this approach has the advantages of being
easy to administer and assuring complete recovery of take-orpay related costs. In addition, this approach will not unduly
complicate the efforts of Virginia utilities to compete with
alternate fuels.
Additionally, a slightly different tack must be taken as to the
division of take-or-pay costs for LDCs serving multiple
jurisdictions, e.g., WGL. As to these companies, a cumulative
deficiency approach must be used to split the Virginia
jurisdictional portion of take-or-pay costs out of the total
company costs. Once these costs have been identified, then
the jurisdictional company may proceed to recover the
identified jurisdictional portion of these costs through its
PGA.
Finally, we find that the record supports treating
Commonwealth Gas Pipeline as a unique entity. As virtually
every party to this proceeding has noted, Pipeline is unique
by virtue of, among other things, its limited customer pool
and the extremely high percentage of its gas costs which are
take-or-pay related. Pipeline's limited number of customers
allows a more precise measurement of the benefits associated
with
take-or-pay.
Additionally,
Pipeline's
unique
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circumstances provide for a better identification of the causes
of take-or-pay liability. Consequently we find that Pipeline
should be permitted to develop a mechanism for recovery of
its take-or-pay related costs separate and distinct from the
policy established herein for LCDs. Its recovery mechanism
should reflect the historic as well as the prospective benefits
derived from gas purchasing practices which have increased
take-or-pay liability. In developing this recovery mechanism,
we encourage Pipeline to work actively with its customers.
Should Pipeline and its customers be unable to reach
agreement with regard to a recovery of the take-or-pay costs
in an expeditious manner, this Commission will not hesitate
to prescribe a recovery mechanism.
Accordingly, IT IS ORDERED that all jurisdictional gas
distribution utilities may recover the fixed demand charges
associated with take-or-pay liability and contract reformation
through their purchase gas adjustment clauses. It is further
Ordered that Pipeline shall forthwith file tariffs complying
with the principles identified above with regard to take-or-pay
liability. It is finally Ordered that there being nothing further
to be done herein, this matter is hereby dismissed.
Lacy, COMMISSIONER, concurring in part and dissenting
in part:
For the last two years Virginia natural gas companies and
customers have been anticipating the flow-down of costs
associated with the buy-out or buy-down of take-or-pay
contracts. During that time, we have examined the legality,
practicality, and fairness of the available options for recovery
of these costs. While no solution is ideal, all involved do
agree that these costs are transitional in nature and must be
resolved before the natural gas industry can realize its market
potential.
The cost recovery mechanism chosen by the majority,
automatic recovery through the PGA clause, while the least
complex to administer, does not reflect a fair allocation of
cost recovery. I believe recovering take-or-pay acquisition
costs from a broader customer base, including sales,
transportation, and interruptible customers, lessens the
financial burden to any one class of customer and more
accurately reflects a philosophy that responsibility for these
costs cannot be assigned to any one segment of the industry.
In my opinion, such a mechanism, combined with the
flexibility for each local gas distribution company to justify
some variant or modification to allow continued competitive
operations, while administratively more complex than the
PGA, represents a reasonable and more equitable resolution
to this difficult but transitional situation.
I concur with the majority holding regarding take-or-pay
related costs for Commonwealth Gas Pipeline.
1

Regulation of Natural Gas Pipelines After Partial Well head
Decontrol, Docket No. RM87-34-000, III FERC Stats. &
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Regs., Paragraph 30,761 (Order No. 500) (hereafter Order
No. 500).
20VAC5-300-80. Order relating to confidential treatment
of Fuel Monitoring Report FM-12. (Repealed.)
By letter dated June 28, 1990, Delmarva Power and Light
Company ("Delmarva") requested that certain information
which Delmarva provides in conjunction with the
Commission's fuel monitoring system be kept confidential
and not released to the general public. On July 18, 1990,
Appalachian Power Company requested similar treatment.
Information to support the preparation of "Fuel Monitoring
Report 12 (FM12) - Coal and Oil Purchase Summary Report"
and several other reports is filed monthly with the
Commission's Division of Economics and Finance to monitor
the fuel expenses incurred by electric utilities in the operation
of generating facilities. The Commission initiated this
proceeding when it became apparent that the fuel monitoring
information of all electric utilities presented similar
confidentiality issues.
Section 56-249.3 of the Code of Virginia requires certain
electric utilities to file such information on fuel transactions
and fuel purchases as the Commission deems necessary on a
monthly basis. It is pursuant to this statute that utilities file
the information to support the preparation of Report FM12
and several additional reports. Report FM12 contains a very
specific breakdown of information related to the utilities'
purchases of coal and oil. Section 56-249.3 of the Code of
Virginia provides that the information required from utilities
may include the supplier of the fossil fuel; the cost in cents
per MBTU, with a notation of whether the fuel was
contracted for, purchased on the spot market, or purchased
from an affiliate of the electric utility; total demurrage
charges incurred at each generating plant; total cost of
transportation incurred at each generating plant; and the
average cost of the fossil fuel in cents per MBTU's consumed
at each plant with and without handling charges. Section 56249.4 of the Code of Virginia provides that any information
filed in accordance with § 56-249.3 of the Code of Virginia
shall be open to the public. Although the Commission has
wide discretion to determine the information to be filed under
§ 56-249.3, we have no discretion under § 56-249.4 to
withhold some of the information from public disclosure.
Nevertheless, the Commission finds that the confidentiality
concerns of the electric utilities are well-founded in one
respect. Under § 56-249.3 of the Code of Virginia we have
heretofore required separate reporting of both the delivered
price of fossil fuel and the cost of its transportation to various
utility facilities. This level of detail is not necessary for the
public reports prepared under § 56-249.3, in our view. In the
future, for purposes of § 56-249.3, utilities may report total
delivered fossil fuel prices without separate reporting of
transportation costs. For regulatory monitoring purposes, the
staff may require the utilities to continue to provide detailed
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fossil fuel purchase information outside of the context of
§ 56-249.3 and under an appropriate agreement of
confidentiality.

projections to facilitate optimal resource planning. The more
accurate the fuel cost projections, the better the utility can
anticipate and plan for its future needs.

Our decision here should not be interpreted to permit utility
companies to refuse disclosure to our staff of any information
which staff deems necessary to accomplish its official duties.
Nor should it be read as a defense to discovery by any party
to a commission proceeding, subject to appropriate protective
orders if necessary. Staff review and the scrutiny of other
parties in fuel factor and other Commission proceedings
should be sufficient to protect the public interest in reasonable
utility fuel purchases. Accordingly,

As emphasized in the Resolution, fuel cost projections are
also essential to ensure payments for power purchased from
cogenerators and small power producers are fair and
reasonable. Administratively determined payments to such
qualifying facilities are based upon an electric utility's
avoided costs, which are necessarily calculated by projecting
the utility's system costs, but for the purchases from the
qualifying facilities. The assumptions underlying that
calculation clearly must include fuel cost projections. Again,
to ensure payments that are fair to the qualifying facility and
to the ratepayer, those projections must be as accurate as
possible.

IT IS ORDERED:
1. That electric utility companies filing information under
§ 56-249.3 of the Code of Virginia may report fuel
purchase costs on the basis of total delivered prices;
2. That all information reported by electric utility
companies pursuant to § 56-249.3 of the Code of Virginia
shall continue to be made public by the Commission
pursuant to § 56-249.4 of the Code of Virginia; and
3. That, there being nothing further to come before the
Commission in this proceeding, Case Number PUE900046
shall be closed and the papers therein placed in the
Commission's files for ended causes.
20VAC5-300-100. Standards for fuel cost projections of
electric utilities. (Repealed.)
The 1989 Session of the General Assembly adopted Senate
Joint Resolution No. 156 ("Resolution") requesting the State
Corporation Commission to establish standards for evaluating
the reasonableness of the fuel cost projections of electric
utilities. The Resolution stated that "such standards need to be
established in order to ensure that payments for power
purchased by electric utilities from cogenerators are fair,
reasonable, and appropriate." Pursuant to that Resolution, the
Commission, by an order dated January 10, 1990, directed its
staff to complete an investigation and submit its findings and
recommendations in a report. On February 15, 1990, staff
submitted its Report on the Development of Standards for
Fuel Cost Projections ("Staff Report").

Finally, fuel cost projections must be made to develop the
fuel factor which an electric utility adds to its base rates for
all electricity sold. Each fuel factor is designed to recover the
fuel costs the utility expects to incur during the subsequent
twelve months. It also includes a correction factor designed to
correct any over or under recovery of prior period fuel
expenses. Although the fuel factor includes a true-up
mechanism, it is still important for the utility to base the
factor on accurate fuel cost projections to minimize extreme
fluctuations or variances in customers' bills.
Staff recommends, and we agree, that standards for fuel cost
projections should be broad and flexible. Such a framework
will allow the standards to be readily applied to each
individual utility in differing circumstances. General
parameters, however, must be established.
Staff recommends the following minimum standards for fuel
cost projections:

By Order dated March 16, 1990, the Commission directed
its Division of Energy Regulation to provide notice of the
proposed standards contained in the Staff Report and invited
interested persons to comment and to request a hearing.
Pursuant to that March 16, 1990, Order, the Commission
received comments from CRSS Capital, Inc.; Chesapeake
Corporation, Stone Container Corporation, and Westvaco
Corporation ("Industrial Protestants"); and Delmarva Power
("Delmarva").
Fuel cost projections have several interrelated applications
and, accordingly, the accuracy of those projections is very
important. First, an electric utility must make fuel cost
Volume 36, Issue 18

1. A sophisticated "state-of-the-art" production costing
model should be utilized for projecting fuel expenses.
2. Key input data and assumptions should reflect historic
data. Any significant deviation from historic trends should
be adequately explained and evaluated for reasonableness.
3. Key input data such as load forecasts, generating unit
characteristics, fuel data, and system parameters should be
developed in the same relative time frame and reflect
consistent assumptions.
4. Demand forecasts should be current and reflect
economic growth, normal weather, the price of electricity,
elasticity assumptions, appliance saturations, income and
population changes in the utility's service area. They
should also reflect projections of energy, peak demand and
the effects of demand-side options.
5. Expected fuel prices should reflect historic fuel costs
adjusted for any known dynamics of the projection: i.e.,
labor contracts, expected operation of the spot market,
current fuel contracts, the world fuel market, inventory
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levels and fuel availabilities, purchasing volumes, coal
severance taxes, etc.
6. Unit operations should consider planned maintenance,
forced outages, expected dispatch levels, historical
performance levels, seasonal capabilities, as well as
ongoing enhancements or unit deterioration.
7. Dispatch orders should reflect such variables as system
economics, unit availabilities, minimum operating levels,
heat rates, and terms and conditions of purchased power
contracts.
8. Purchase power levels should consider need, system
economics, power availability and transmission
constraints.
9. Projections supporting the development of cogeneration
rates should include a comparison of key input data and
assumptions from the last fuel projection filed with the
Commission. Major changes should be adequately
explained.
20VAC5-317-40. Initial
rates. (Repealed.)

implementation

of

standby

On or before April 1, 2010, each utility shall submit to the
State Corporation Commission (commission) a plan setting
forth the utility's plan for compliance with this chapter. A
utility may submit its existing standby provisions as its
proposed plan for compliance with this chapter. Thereafter,
following notice and an opportunity for hearing, the
commission will determine whether a utility's plan complies
with this chapter.
20VAC5-320-120. Filing schedule. (Repealed.)
Each incumbent electric utility required to obtain
commission authorization for the transfer of its transmission
assets to an RTE shall file the application required by
20VAC5-320-90 with the Clerk of the Commission not later
than October 16, 2000.
VA.R. Doc. No. R20-6264; Filed April 13, 2020, 9:49 a.m.
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6. The State Board of Elections shall prescribe appropriate
procedures to implement the provisions of this section
pursuant to § 24.2-603.1 of the Code of Virginia.

EXECUTIVE ORDER NUMBER FIFTY-SIX (2020)
Postponing June 9, 2020 Primary Election to June
23, 2020 Due to Novel Coronavirus (Covid-19)

Effective Date of this Executive Order

Importance of the Issue
The Commonwealth continues to respond to the threat posed
by the novel coronavirus (COVID-19). The actions we take
now will help protect the health and safety of our citizens for
months to come. These actions include when to hold our
elections. Voting is a fundamental right and no one should
have to choose between their health and safety and their right
to vote.

This Executive Order shall be effective on April 13, 2020,
and shall remain in full force and effect unless amended or
rescinded by further executive order.
Given under my hand and under the Seal of the
Commonwealth of Virginia, this 13th day of April 2020.
/s/ Ralph S. Northam
Governor

Directive
To continue with the Commonwealth's response to COVID19 and in furtherance of Executive Orders 51 (March 12,
2020), 53 (March 23, 2020), and 55 (March 28, 2020), and by
virtue of the authority vested in me by § 24.2-603.1 of the
Code of Virginia, I order the following:
1. The provisions of this Order shall apply to the primary
elections scheduled to be held on June 9, 2020.
2. That the primary elections scheduled for June 9, 2020,
shall be held on June 23, 2020.
3. Only those candidates who qualified to have their names
printed on the official ballot for June 9, 2020, primary
election shall be listed for those offices on the ballot for the
June 23, 2020, primary election. No other person shall be
entitled to qualify to have their name printed on the official
ballot for any office that was scheduled to be nominated at
the June 9, 2020, primary election.
4. Pursuant to § 24.2-603.1 of the Code of Virginia, only
those voters duly registered to vote on the date of the
original election shall be able to participate in the
postponed election. Therefore, the voter registration
deadline for the June 23, 2020, primary elections shall
remain May 18, 2020.
5. Pursuant to § 24.2-701.1 of the Code of Virginia,
absentee voting shall be available 45 days prior to the date
of a primary election. This date is Saturday, May 9, 2020,
unless the relevant general registrar's office is not open on
May 9, 2020, in which case it shall be Friday, May 8, 2020.
a. Pursuant to § 24.2-701 B 2 of the Code of Virginia,
qualified voters shall have until June 16, 2020, to request
an absentee ballot.
b. Pursuant to § 4.2-701 B 1 of the Code of Virginia, the
last day to vote absentee in person shall be June 20, 2020.
c. Pursuant to § 24.2-709 of the Code of Virginia, the
deadline for returning an absentee ballot shall be 7 p.m. on
June 23, 2020.
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GUIDANCE DOCUMENTS
GUIDANCE DOCUMENTS

PUBLIC COMMENT OPPORTUNITY
Pursuant to § 2.2-4002.1 of the Code of Virginia, a certified guidance document is subject to a 30-day public comment period after
publication in the Virginia Register of Regulations and prior to the guidance document's effective date. During the public comment
period, comments may be made through the Virginia Regulatory Town Hall website (http://www.townhall.virginia.gov) or sent to the
agency contact. Under subsection C of § 2.2-4002.1, the effective date of the guidance document may be delayed for an additional
period. The guidance document may also be withdrawn.
The following guidance documents have been submitted for publication by the listed agencies for a public comment period. Online
users of this issue of the Virginia Register of Regulations may click on the name of a guidance document to access it. Guidance
documents are also available on the Virginia Regulatory Town Hall (http://www.townhall.virginia.gov) or from the agency contact or
may be viewed at the Office of the Registrar of Regulations, 900 East Main Street, Richmond, Virginia 23219.

DEPARTMENT OF BEHAVIORAL HEALTH AND
DEVELOPMENTAL SERVICES

Titles of Documents:

Title of Document: Individuals with Developmental
Disabilities with High Risk Health Conditions.

Emergency Guidelines for Local Alternatives to Awarding
Standard Units of Credit.
Emergency Guidelines for Locally-Awarded Verified Credits.

Public Comment Deadline: May 27, 2020.
Public Comment Deadline: May 27, 2020.

Effective Date: May 28, 2020.
Agency Contact: John Cimino, Legal and Regulatory Manager,
Office of Licensing, Department of Behavioral Health and
Developmental Services, P.O. Box 1797, Richmond, VA 232181797,
telephone
(804)
298-3279,
or
email
john.cimino@dbhds.virginia.gov.

DEPARTMENT OF EDUCATION

Effective Date: April 2, 2020.
Agency Contact: Emily V. Webb, Director for Board
Relations, Department of Education, James Monroe Building
101 North 14th Street, 25th Floor, Richmond, VA 23219,
telephone
(804)
225-2924,
or
email
emily.webb@doe.virginia.gov.
DEPARTMENT OF ENVIRONMENTAL QUALITY

Titles of Documents:
Emergency Guidance on Graduation Requirements, Awarding of
Credits and Continuity of Learning Due to COVID-19.

Title of Document: Air Permit Guidance for Processing NonMetallic Mineral Processing Facility General Permits.

Joint Guidance for Student Placements Reimbursed by the
Children's Services Act.

Public Comment Deadline: May 27, 2020.

Public Comment Deadline: May 27, 2020.
Effective Date: March 30, 2020.
Agency Contact: Emily V. Webb, Director for Board Relations,
Department of Education, James Monroe Building, 101 North
14th Street, 25th Floor, Richmond, VA 23219, telephone (804)
225-2924, or email emily.webb@doe.virginia.gov.

Effective Date: May 28, 2020.
Agency Contact: Patrick Corbett, Department of
Environmental Quality, P.O. Box 1105, Richmond, VA
23218,
telephone
(804)
698-4016,
or
email
patrick.corbett@deq.virginia.gov.
DEPARTMENT OF TAXATION
Title of Document: Virginia Cigarette Tax Rate Increase
Guidelines and Rules.

***
Title of Document: Joint Guidance for Emergency Child Care
during Statewide School Closure.

Public Comment Deadline: May 27, 2020.

Public Comment Deadline: May 27, 2020.

Effective Date: May 28, 2020.

Effective Date: March 31, 2020.

Agency Contact: Joe Mayer, Lead Tax Policy Analyst,
Department of Taxation, P.O. Box 27185, Richmond, VA
23261-7185, telephone (804) 371-2299, or email
joseph.mayer@tax.virginia.gov.

Agency Contact: Emily V. Webb, Director for Board Relations,
Department of Education, James Monroe Building 101 North
14th Street, 25th Floor, Richmond, VA 23219, telephone (804)
225-2924, or email emily.webb@doe.virginia.gov.

***
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STATE AIR POLLUTION CONTROL BOARD
State Implementation Plan Revision - Northern
Virginia Ozone Nonattainment Area - Precursors to
the Pollutant Ozone
Notice of action: The Department of Environmental Quality
(DEQ) is seeking comments and announcing a public
comment period on a proposed 2017 base year inventory for
precursors to the pollutant ozone, which are carbon monoxide
(CO), nitrogen oxides (NOX), and volatile organic compounds
(VOC), in the Northern Virginia Ozone Nonattainment Area.
The Commonwealth intends to submit the inventory as a
revision to the Virginia State Implementation Plan (SIP) in
accordance with the federal Clean Air Act. The SIP is the
plan developed by Virginia in order to fulfill its
responsibilities under the federal Clean Air Act to attain and
maintain the National Ambient Air Quality Standards
(NAAQS) promulgated by the U.S. Environmental Protection
Agency (EPA).
Purpose of notice: DEQ is seeking comments on the overall
2017 inventory for the Northern Virginia portion of the
Metropolitan
Washington,
DC-MD-VA
Ozone
Nonattainment Area, which is classified as marginal for the
2015 NAAQS, and consists of the Counties of Arlington,
Fairfax, Loudoun, and Prince William and the Cities of
Alexandria, Fairfax, Falls Church, Manassas, and Manassas
Park.

Federal information: This notice is being given to satisfy the
public participation requirements of federal regulations
(40 CFR 51.102). The proposed inventory and supporting
technical documents will be submitted as a revision to the
Commonwealth of Virginia SIP under § 110(a) of the federal
Clean Air Act in accordance with 40 CFR 51.104.
How to comment: DEQ accepts written comments by email, fax,
and postal mail. In order to be considered, comments must
include the full name, address, and telephone number of the
person commenting and be received by DEQ no later than the
last day of the comment period. DEQ prefers that comments be
provided in writing, along with any supporting documents or
exhibits. Comments must be submitted to the contact person
listed in this notice. All materials received are part of the public
record.

To review the proposal: The proposal and any supporting
documents are available on the DEQ Air Public Notices for
Plans
and
Programs
website
at
https://www.deq.virginia.gov/Programs/Air/PublicNotices/air
plansandprograms.aspx. The documents may also be obtained
by contacting the DEQ representative listed in this notice.
The public may review the documents by appointment
between 8:30 a.m. and 4:30 p.m. of each business day until
the close of the public comment period at the following DEQ
locations:
1) Main Street Office, 22nd Floor, 1111 East Main Street,
Richmond, VA, telephone (804) 698-4249; and

Public comment period begins April 27, 2020, and ends May
27, 2020.
Public hearing: A public hearing will be conducted if a
request is made in writing to the contact person listed in this
notice. In order to be considered, the request must include the
full name, address, and telephone number of the person
requesting the hearing and be received by DEQ by the last
day of the comment period. Notice of the date, time, and
location of any requested public hearing will be announced in
a separate notice, and another 30-day comment period will be
conducted.
Description of proposal: The proposal consists of a
comprehensive inventory of actual emissions from all sources
of relevant pollutants for the base year 2017. This inventory,
once finalized, will be the basis for any future planning
exercises that have as a goal compliance with the 2015 ozone
NAAQS. The proposal was prepared by the Metropolitan
Washington Air Quality Committee, which consists of elected
officials from the affected localities and representatives of
state transportation and air quality planning agencies.
The
complete
proposal
is
available
at
https://www.mwcog.org/documents/2020/01/24/washingtondc-md-va-2015-ozone-naaqs-nonattainment-area-base-year2017-emissions-inventory-/.
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2) Northern Regional Office, 13901 Crown Court,
Woodbridge, VA, telephone (703) 583-3800.
Call the number provided to schedule an appointment.
Contact Information: Doris A. McLeod, Department of
Environmental Quality, 1111 East Main Street, Suite 1400,
P.O. Box 1105, Richmond, VA 23218, telephone (804) 6984197,
FAX
(804)
698-4319,
or
email
doris.mcleod@deq.virginia.gov.
DEPARTMENT OF ENVIRONMENTAL QUALITY
Bartonsville Energy Facility LLC Notice of Intent for
Small Renewable Energy Project (Solar) Frederick County
Bartonsville Energy Facility LLC has provided the
Department of Environmental Quality a notice of intent to
submit the necessary documentation for a permit by rule for a
small renewable energy project (solar) in Frederick County.
The project will be located on approximately 750 acres of
privately owned land to the west of Stephens City, north of
Marlboro Road. The project will have a maximum capacity of
80 megawatts alternating current and will consist of groundmounted solar photovoltaic modules installed on single-axis
tracking structures and associated inverters.
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Contact Information: Mary E. Major, Department of
Environmental Quality, 1111 East Main Street, Suite 1400,
P.O. Box 1105, Richmond, VA 23218, telephone (804) 6984423,
FAX
(804)
698-4319,
or
email
mary.major@deq.virginia.gov.
Caden Energix Piney River LLC Notice of Intent for
Small Renewable Energy Project (Solar) Amherst County
Caden Energix Piney River LLC has provided the
Department of Environmental Quality a notice of intent to
submit the necessary documentation for a permit by rule for a
small renewable energy project (solar) in Amherst County.
The project is located on a single parcel totaling
approximately 389 acres off Route 151, Patrick Henry
Highway, Latitude: 37.696818; Longitude: -79.023062. The
project will have a rated capacity of 50 megawatts alternating
current and include approximately 150,000 photovoltaic solar
panels.
Contact Information: Mary E. Major, Department of
Environmental Quality, 1111 East Main Street, Suite 1400,
P.O. Box 1105, Richmond, VA 23218, telephone (804) 6984423,
FAX
(804)
698-4319,
or
email
mary.major@deq.virginia.gov.
Chester Solar Technology Park LLC Notice of Intent
for Small Renewable Energy Project (Solar) Chesterfield County
Chester Solar Technology Park LLC has provided the
Department of Environmental Quality a notice of intent to
submit the necessary documentation for a permit by rule for a
small renewable energy project (solar) in Chesterfield
County. The project will be located on approximately 1,675
acres of privately owned land to the west of Branders Bridge
Road. The project will have a maximum capacity of 150
megawatts alternating current and will consist of groundmounted solar photovoltaic modules installed on single-axis
tracking structures and associated inverters. The project will
be co-located with a planned data center.
Contact Information: Mary E. Major, Department of
Environmental Quality, 1111 East Main Street, Suite 1400,
P.O. Box 1105, Richmond, VA 23218, telephone (804) 6984423,
FAX
(804)
698-4319,
or
email
mary.major@deq.virginia.gov.
Jarratt Energy Facility LLC Notice of Intent for Small
Renewable Energy Project (Solar) Greensville County
Jarratt Energy Facility LLC has provided the Department of
Environmental Quality a notice of intent to submit the
necessary documentation for a permit by rule for a small
renewable energy project (solar) in Greensville County. The
project will be sited on approximately 500 acres of
agricultural and timber land located one mile to the west of
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Jarratt, on the south side of Wyatts Mill Road. The project
will have a maximum capacity of 49 megawatts alternating
current and will consist of ground-mounted solar photovoltaic
modules installed on single-axis tracking structures, with
associated inverters. The project will connect to the existing
Fields Substation.
Contact Information: Mary E. Major, Department of
Environmental Quality, 1111 East Main Street, Suite 1400,
P.O. Box 1105, Richmond, VA 23218, telephone (804) 6984423,
FAX
(804)
698-4319,
or
email
mary.major@deq.virginia.gov.
STATE WATER CONTROL BOARD
Proposed Enforcement Action for
Town of Purcellville
An enforcement action has been proposed for the Town of
Purcellville for violations of the State Water Control Law and
regulations associated with the Basham Simms Wastewater
Treatment Facility located in Purcellville, Virginia. A
description of the proposed action is available at the
Department of Environmental Quality office listed or online
at www.deq.virginia.gov. Stephanie Bellotti will accept
comments by email at stephanie.bellotti@deq.virginia.gov or
postal mail at Department of Environmental Quality,
Northern Regional Office, 13901 Crown Court, Woodbridge,
VA 22193, from April 28, 2020, through May 28, 2020.
Proposed Consent Order for the City of Richmond's
Department of Public Utilities
The State Water Control Board has proposed an enforcement
action for the City of Richmond's Department of Public
Utilities for unpermitted discharges from the sewer collection
system at Rockett's Landing and the Byrd Park Pump Station.
The board proposes to issue a consent order to address
noncompliance with the State Water Control Law and
regulations. A description of the proposed action is available
at the Department of Environmental Quality office listed or
online at www.deq.virginia.gov. Frank Lupini will accept
comments by email at frank.lupini@deq.virginia.gov, FAX at
(804) 527-5106, or postal mail at Department of
Environmental Quality, Piedmont Regional Office, 4949A
Cox Road, Glen Allen, VA 23060, from April 27, 2020, to
May 27, 2020.
Proposed Enforcement Action for
Tricord Incorporated
An enforcement action has been proposed for Tricord
Incorporated for violations of the State Water Control Law at
the Wilderness Shores Subdivision located in Orange County,
Virginia. A description of the proposed action is available at
the Department of Environmental Quality office listed or
online at www.deq.virginia.gov. Jim Datko will accept
comments by email at james.datko@deq.virginia.gov or
postal mail at Department of Environmental Quality,
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Northern Regional Office, 13901 Crown Court, Woodbridge,
VA 22193, from April 28, 2020, through May 28, 2020.
VIRGINIA CODE COMMISSION
Notice to State Agencies
Contact Information: Mailing Address: Virginia Code
Commission, Pocahontas Building, 900 East Main Street, 8th
Floor, Richmond, VA 23219; Telephone: (804) 698-1810;
Email: varegs@dls.virginia.gov.
Meeting Notices: Section 2.2-3707 C of the Code of Virginia
requires state agencies to post meeting notices on their
websites and on the Commonwealth Calendar at
https://commonwealthcalendar.virginia.gov.
Cumulative Table of Virginia Administrative Code
Sections Adopted, Amended, or Repealed: A table listing
regulation sections that have been amended, added, or
repealed in the Virginia Register of Regulations since the
regulations were originally published or last supplemented in
the print version of the Virginia Administrative Code is
available
at
http://register.dls.virginia.gov/documents
/cumultab.pdf.
Filing Material for Publication in the Virginia Register of
Regulations: Agencies use the Regulation Information
System (RIS) to file regulations and related items for
publication in the Virginia Register of Regulations. The
Registrar's office works closely with the Department of
Planning and Budget (DPB) to coordinate the system with the
Virginia Regulatory Town Hall. RIS and Town Hall
complement and enhance one another by sharing pertinent
regulatory information.

ERRATA
DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES
Title of Regulation: 12VAC30-10. State Plan under Title
XIX of the Social Security Act Medical Assistance
Program; General Provisions.
Publication: 36:16 VA.R. 2074 March 30, 2020.
Correction to Titles of Regulations:
Page 2074, first column, third line, after "12VAC30-10-10,"
insert "12VAC30-10-60,"
VA.R. Doc. No. R19-5692; Filed March 16, 2020, 7:41 a.m.
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