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VIRGINIA REGISTER INFORMATION PAGE

THE VIRGINIA REGISTER OF REGULATIONS is an official state
publication issued every other week throughout the year. Indexes are
published quarterly, and are cumulative for the year. The Virginia
Register has several functions. The new and amended sections of
regulations, both as proposed and as finally adopted, are required by law
to be published in the Virginia Register. In addition, the Virginia Register
is a source of other information about state government, including
petitions for rulemaking, emergency regulations, executive orders issued
by the Governor, and notices of public hearings on regulations.
ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS
Unless exempted by law, an agency wishing to adopt, amend, or repeal
regulations must follow the procedures in the Administrative Process Act
(8 2.2-4000 et seq. of the Code of Virginia). Typically, this includes first
publishing in the Virginia Register a notice of intended regulatory action;
a basis, purpose, substance and issues statement; an economic impact
analysis prepared by the Department of Planning and Budget; the
agency'’s response to the economic impact analysis; a summary; a notice
giving the public an opportunity to comment on the proposal; and the text
of the proposed regulation.

Following publication of the proposed regulation in the Virginia Register,
the promulgating agency receives public comments for a minimum of 60
days. The Governor reviews the proposed regulation to determine if it is
necessary to protect the public health, safety, and welfare, and if it is
clearly written and easily understandable. If the Governor chooses to
comment on the proposed regulation, his comments must be transmitted
to the agency and the Registrar of Regulations no later than 15 days
following the completion of the 60-day public comment period. The
Governor’s comments, if any, will be published in the Virginia Register.
Not less than 15 days following the completion of the 60-day public
comment period, the agency may adopt the proposed regulation.

The Joint Commission on Administrative Rules or the appropriate
standing committee of each house of the General Assembly may meet
during the promulgation or final adoption process and file an objection
with the Registrar and the promulgating agency. The objection will be
published in the Virginia Register. Within 21 days after receipt by the
agency of a legislative objection, the agency shall file a response with the
Registrar, the objecting legislative body, and the Governor.

When final action is taken, the agency again publishes the text of the
regulation as adopted, highlighting all changes made to the proposed
regulation and explaining any substantial changes made since publication
of the proposal. A 30-day final adoption period begins upon final
publication in the Virginia Register.

The Governor may review the final regulation during this time and, if he
objects, forward his objection to the Registrar and the agency. In addition
to or in lieu of filing a formal objection, the Governor may suspend the
effective date of a portion or all of a regulation until the end of the next
regular General Assembly session by issuing a directive signed by a
majority of the members of the appropriate legislative body and the
Governor. The Governor’s objection or suspension of the regulation, or
both, will be published in the Virginia Register.

If the Governor finds that the final regulation contains changes made after
publication of the proposed regulation that have substantial impact, he
may require the agency to provide an additional 30-day public comment
period on the changes. Notice of the additional public comment period
required by the Governor will be published in the Virginia Register.
Pursuant to § 2.2-4007.06 of the Code of Virginia, any person may request
that the agency solicit additional public comment on certain changes made
after publication of the proposed regulation. The agency shall suspend the
regulatory process for 30 days upon such request from 25 or more
individuals, unless the agency determines that the changes have minor or
inconsequential impact.

A regulation becomes effective at the conclusion of the 30-day final
adoption period, or at any other later date specified by the promulgating
agency, unless (i) a legislative objection has been filed, in which event the
regulation, unless withdrawn, becomes effective on the date specified,

which shall be after the expiration of the 21-day objection period,; (ii) the
Governor exercises his authority to require the agency to provide for
additional public comment, in which event the regulation, unless
withdrawn, becomes effective on the date specified, which shall be after
the expiration of the period for which the Governor has provided for
additional public comment; (iii) the Governor and the General Assembly
exercise their authority to suspend the effective date of a regulation until
the end of the next regular legislative session; or (iv) the agency suspends
the regulatory process, in which event the regulation, unless withdrawn,
becomes effective on the date specified, which shall be after the expiration
of the 30-day public comment period and no earlier than 15 days from
publication of the readopted action.
A regulatory action may be withdrawn by the promulgating agency at any
time before the regulation becomes final.
FAST-TRACK RULEMAKING PROCESS
Section 2.2-4012.1 of the Code of Virginia provides an alternative to the
standard process set forth in the Administrative Process Act for
regulations deemed by the Governor to be noncontroversial. To use this
process, the Governor's concurrence is required and advance notice must
be provided to certain legislative committees. Fast-track regulations
become effective on the date noted in the regulatory action if fewer than
10 persons object to using the process in accordance with § 2.2-4012.1.
EMERGENCY REGULATIONS
Pursuant to § 2.2-4011 of the Code of Virginia, an agency may adopt
emergency regulations if necessitated by an emergency situation or when
Virginia statutory law or the appropriation act or federal law or federal
regulation requires that a regulation be effective in 280 days or fewer from
its enactment. In either situation, approval of the Governor is required.
The emergency regulation is effective upon its filing with the Registrar of
Regulations, unless a later date is specified per § 2.2-4012 of the Code of
Virginia. Emergency regulations are limited to no more than 18 months in
duration; however, may be extended for six months under the
circumstances noted in §2.2-4011 D. Emergency regulations are
published as soon as possible in the Virginia Register and are on the
Register of Regulations website at register.dls.virgina.gov.
During the time the emergency regulation is in effect, the agency may
proceed with the adoption of permanent regulations in accordance with
the Administrative Process Act. If the agency chooses not to adopt the
regulations, the emergency status ends when the prescribed time limit
expires.
STATEMENT
The foregoing constitutes a generalized statement of the procedures to be
followed. For specific statutory language, it is suggested that Article 2
(8 2.2-4006 et seq.) of Chapter 40 of Title 2.2 of the Code of Virginia be
examined carefully.

CITATION TO THE VIRGINIA REGISTER
The Virginia Register is cited by volume, issue, page number, and date.
34:8 VA.R. 763-832 December 11, 2017, refers to Volume 34, Issue 8,
pages 763 through 832 of the Virginia Register issued on
December 11, 2017.
The Virginia Register of Regulations is published pursuant to Article 6
(8 2.2-4031 et seq.) of Chapter 40 of Title 2.2 of the Code of Virginia.
Members of the Virginia Code Commission: John S. Edwards, Chair;
Jennifer L. McClellan; Ward L. Armstrong; Nicole Cheuk;
Rita Davis; Leslie L. Lilley; Christopher R. Nolen; Don L. Scott, Jr.;
Charles S. Sharp; Marcus B. Simon; Samuel T. Towell; Malfourd W.
Trumbo.

Staff of the Virginia Register: Karen Perrine, Registrar of Regulations;
Anne Bloomsburg, Assistant Registrar; Nikki Clemons, Regulations
Analyst; Rhonda Dyer, Publications Assistant; Terri Edwards, Senior
Operations Staff Assistant.
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PUBLICATION SCHEDULE AND DEADLINES

This schedule is available on the Virginia Register of Regulations website (http://register.dls.virginia.gov).

September 2020 through August 2021

Volume: Issue Material Submitted By Noon* W.ill Be Published On

37:3 September 9, 2020 September 28, 2020
374 September 23, 2020 October 12, 2020
37:5 October 7, 2020 October 26, 2020
37:6 October 21, 2020 November 9, 2020
3r:7 November 4, 2020 November 23, 2020
37:8 November 16, 2020 (Monday)  December 7, 2020
37:9 December 2, 2020 December 21, 2020
37:10 December 14, 2020 (Monday)  January 4, 2021
37:11 December 28, 2020 (Monday)  January 18, 2021
37:12 January 13, 2021 February 1, 2021
37:13 January 27, 2021 February 15, 2021
37:14 February 10, 2021 March 1, 2021
37:15 February 24, 2021 March 15, 2021
37:16 March 10, 2021 March 29, 2021
37:17 March 24, 2021 April 12, 2021
37:18 April 7, 2021 April 26, 2021
37:19 April 21, 2021 May 10, 2021
37:20 May 5, 2021 May 24, 2021
37:21 May 19, 2021 June 7, 2021

37:22 June 2, 2021 June 21, 2021
37:23 June 16, 2021 July 5, 2021

37:24 June 30, 2021 July 19, 2021
37:25 July 14, 2021 August 2, 2021
37:26 July 28, 2021 August 16, 2021

*Filing deadlines are Wednesdays unless otherwise specified.
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PETITIONS FOR RULEMAKING

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF DENTISTRY
Initial Agency Notice

Title of Regulation: 18VAC60-21. Regulations Governing
the Practice of Dentistry.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Name of Petitioner: Lily Nejadian.

Nature of Petitioner's Request: The petitioner is requesting
amendments to specify that dentists with appropriate training
or certification can purchase and administer Botox and dermal
filler injectables.

Agency Plan for Disposition of Request: The petition will be
published on August 31, 2020, in the Virginia Register of
Regulations and also posted on the Virginia Regulatory Town
Hall at www.townhall.virginia.gov to receive public comment
ending September 30, 2020. The request to amend regulations
and any comments for or against the petition will be considered
by the board at the first scheduled meeting after the close of
the comment period, which will be December 11, 2020.

Public Comment Deadline: September 30, 2020.

Agency Contact: Sandra Reen, Executive Director, Board of
Dentistry, 9960 Mayland Drive, Suite 300, Richmond, VA
23233, telephone (804) 367-4437, or  email
sandra.reen@dhp.virginia.gov.

VAR. Doc. No. R21-01 Filed July 31, 2020, 4:08 p.m.

BOARD OF OPTOMETRY
Agency Decision

Title of Regulation: 18VAC105-20. Regulations Governing
the Practice of Optometry.

Statutory Authority: 88 54.1-2400 and 54.1-3223 of the Code
of Virginia.

Name of Petitioner: David Haine.

Nature of Petitioner's Request: To amend 18VAC105-20-45 to
include the number of contact lenses that can be dispensed
from a prescription for contact lenses.

Agency Decision: Request denied.

Statement of Reason for Decision: The board discussed the
request to amend regulations to add a requirement to include
the total number of lenses on a prescription and voted not to
initiate rulemaking. The board concurred with the comment
from the National Association of Optometrists and Opticians
that it is contrary to the spirit of Federal Trade Commission

law and rules. Additionally, the regulation would be very
difficult to monitor or enforce.

Agency Contact: Leslie L. Knachel, Executive Director, Board
of Optometry, 9960 Mayland Drive, Suite 300, Richmond, VA
23233, telephone (804) 597-4130, email
leslie.knachel@dhp.virginia.gov.

VAR. Doc. No. R20-39 Filed July 30, 2020, 9:04 a.m.

BOARD OF SOCIAL WORK
Initial Agency Notice

Title of Requlation: 18VAC140-20. Regulations Governing
the Practice of Social Work.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Name of Petitioner: Michael Beattie.

Nature of Petitioner's Request: To pause the time limit or
deadline for completion of supervised experience during an
emergency declared by the Governor. The effective date would
be retroactive to February 20, 2020.

Agency Plan for Disposition of Request: In accordance with
Virginia law, the petition was filed with the Virginia Registrar
of Regulations and will be published on August 31, 2020, with
comment accepted through September 30, 2020. The petition
is also posted on the Virginia Regulatory Town Hall at
www.townhall.virginia.gov. The petition and any comment
will be considered by the board at its next meeting following
the close of the comment period, which is scheduled for
November 6, 2020. The petitioner will be informed of its
decision following that meeting.

Public Comment Deadline: September 30, 2020.

Agency Contact: Jaime Hoyle, Executive Director, Board of
Social Work, 9960 Mayland Drive, Suite 300, Richmond, VA

23233, telephone (804) 367-4406, or  email
jaime.hoyle@dhp.virginia.gov.
VA.R. Doc. No. R21-02 Filed August 7, 2020, 10:43 a.m.
4 4

TITLE 24. TRANSPORTATION AND MOTOR
VEHICLES

COMMISSION ON THE VIRGINIA ALCOHOL SAFETY
ACTION PROGRAM
Initial Agency Notice

24VAC35-60.

Title of Requlation: Interlock

Regulations.
Statutory Authority: § 18.2-270.2 of the Code of Virginia.

Name of Petitioner: Cynthia Hites.

Ignition
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Petitions for Rulemaking

Nature of Petitioner's Request: "I, Cynthia Hites, a citizen of
the Commonwealth of Virginia, pursuant to § 2.2-4007 of the
Code of Virginia, do humbly submit this petition for the
following amendment to Virginia Administrative Code
24VAC35-60-80.  Currently, interlock  devices are
implemented contrary to the "Visual-Manual NHTSA Driver
Distraction Guidelines for Portable and Aftermarket Devices."
This publication states, "Driver distraction is a specific type of
inattention that occurs when drivers divert their attention away
from the driving task to focus on another activity." "Phase 1
Guidelines are based upon a number of fundamental principles.
These principles include that: the driver's eyes should usually
be looking at the road ahead; the driver should be able to keep
at least one hand on the steering wheel while performing a
secondary task (both driving-related and non-driving related);
the distraction induced by any secondary task performed while
driving should not exceed that associated with a baseline
reference task (manual radio tuning); any task performed by a
driver should be interruptible at any time; the driver, not the
system/device, should control the pace of task interactions; and
displays should be easy for the driver to see and content
presented should be easily discernible." These data show that
many drivers continue to engage in visual-manual distraction
activities with their portable devices while driving. 11D rolling
retests are very concerning because research by NHTSA shows
"visual-manual manipulation of devices while driving
dramatically increases crash risk." Installed in any vehicle, |
believe ignition interlock is an inherent, significant cognitive
distraction, but to install 11D in a vehicle that is exclusively
hand-foot-operated is extraordinarily dangerous to the driver,
and to overall public safety. The mandated use of the in-car
Breath Alcohol Ignition Interlock Device is the epitome of
visual-manual, and cognitive driver distraction, and | submit
no IID shall be installed on any vehicle with a non-fully-
automatic transmission. In the interest of offender and public
safety, please add the following language to the statute: "N.
Under no circumstances shall an ignition interlock device be
installed on a vehicle having manual transmission.” | totaled
my 5-speed '07 Mustang while retrieving a dropped 11D
handset, and attempting to simultaneously shift into second
gear in order to pull over. Thank you for considering the public
safety hazard posed by ignition interlock devices. Cynthia
Hites."

Agency Plan for Disposition of Request: The Commission on
the Virginia Alcohol Safety Action Program plans to consider
this petition at its October 30, 2020, meeting.

Public Comment Deadline: September 30, 2020,

Agency Contact: Richard L. Foy, Field Services Specialist,
Commission on the Virginia Alcohol Safety Action Program,
1111 East Main Street, Suite 801, Richmond, VA 23219,
telephone (804) 786-5895, or email rfoy@vasap.virginia.gov.

VAR. Doc. No. R21-03 Filed August 10, 2020, 11:47 a.m.

Volume 37, Issue 1 Virginia Register of Regulations August 31, 2020
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PERIODIC REVIEWS AND SMALL BUSINESS IMPACT REVIEWS

TITLE 4. CONSERVATION AND NATURAL
RESOURCES

DEPARTMENT OF MINES, MINERALS AND ENERGY
Report of Findings

Pursuant to 882.2-4007.1 and 2.2-4017 of the Code of
Virginia, the Department of Mines, Minerals and Energy
conducted a periodic review and a small business impact
review of 4VAC25-11, Public Participation Guidelines, and
determined that this regulation should be retained in its current
form. The department is publishing its report of findings dated
July 1, 2020, to support this decision.

The department has determined that this regulation is
necessary to ensure the agency's stakeholders are aware of the
requirements for publicly participating in the regulatory
process. The regulation is clearly written and easily
understandable.

The Department of Mines, Minerals and Energy recommends
that this regulation stay in effect without change.

This regulation is mandated by statute. In conjunction with the
Coal Mining Safety Board, the Division of Mines Chief has
determined this regulation is effective as currently written and
does not burden small businesses. There are no known overlaps
or conflicts with federal or state law.

Contact Information: Michael Skiffington, Regulatory
Coordinator, Department of Mines, Minerals and Energy, 1100
Bank Street, 8th Floor, Richmond, VA 23219-3402, telephone
(804) 692-3212, FAX (804) 692-3237, TDD (800) 828-1120,
or email mike.skiffington@dmme.virginia.gov.

Report of Findings

Pursuant to 88§ 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the Department of Mines, Minerals and Energy
conducted a periodic review and a small business impact
review of 4VAC25-60, Rules and Regulations Governing
the Installation and Use of Automated Temporary Roof
Support Systems, and determined that this regulation should
be retained in its current form. The department is publishing its
report of findings dated July 1, 2020, to support this decision.

The Division of Mines Chief, in consultation with the Coal
Mine Safety Board (CMSB), has determined that this
regulation is necessary for the protection of public health,
safety, and welfare. The regulation is vital to ensuring the
safety of underground mines in the Commonwealth. The
regulation is clearly written and easily understandable.

The Department of Mines, Minerals and Energy recommends
that this regulation stay in effect without change.

This regulation is mandated by statute. In conjunction with the
CMSB, the chief has determined this regulation is effective as

currently written and does not burden small businesses. There
are no known overlaps or conflicts with federal or state law.

Contact Information: Michael Skiffington, Regulatory
Coordinator, Department of Mines, Minerals and Energy, 1100
Bank Street, 8th Floor, Richmond, VA 23219-3402, telephone
(804) 692-3212, FAX (804) 692-3237, TDD (800) 828-1120,
or email mike.skiffington@dmme.virginia.gov.

Report of Findings

Pursuant to 882.2-4007.1 and 2.2-4017 of the Code of
Virginia, the Department of Mines, Minerals and Energy
conducted a periodic review and a small business impact
review of 4VAC25-70, Regulations Governing Disruption
of Communications in Mines, and determined that this
regulation should be retained in its current form. The
department is publishing its report of findings dated July 1,
2020, to support this decision.

The Division of Mines Chief, in consultation with the Coal
Mining Safety Board (CMSB), has determined that this
regulation is necessary for the protection of public health,
safety, and welfare. The regulation is vital to ensuring the
safety of underground mines in the Commonwealth. The
regulation is clearly written and easily understandable.

The Department of Mines, Minerals and Energy recommends
that this regulation stay in effect without change.

This regulation is mandated by statute. In conjunction with the
CMSB, the chief has determined this regulation is effective as
currently written and does not burden small businesses. There
are no known overlaps or conflicts with federal or state law.

Contact Information: Michael Skiffington, Regulatory
Coordinator, Department of Mines, Minerals and Energy, 1100
Bank Street, 8th Floor, Richmond, VA 23219-3402, telephone
(804) 692-3212, FAX (804) 692-3237, TDD (800) 828-1120,
or email mike.skiffington@dmme.virginia.gov.

Report of Findings

Pursuant to 88§ 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the Department of Mines, Minerals and Energy
conducted a periodic review and a small business impact
review of 4VAC25-90, Regulations Governing the Use of
Diesel-Powered Equipment in Underground Coal Mines,
and determined that this regulation should be retained in its
current form. The department is publishing its report of
findings dated July 1, 2020, to support this decision.

This regulation is necessary for the protection of public health,
safety, and welfare. The regulation is vital to ensuring the
safety of underground coal mines in the Commonwealth. The
regulation is clearly written and easily understandable.

The Department of Mines, Minerals and Energy recommends
that this regulation stay in effect without change.
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Periodic Reviews and Small Business Impact Reviews

This regulation is mandated by statute. In conjunction with the
Coal Mining Safety Board, the Division of Mines Chief has
determined this regulation is effective as currently written and
does not burden small businesses. There are no known overlaps
or conflicts with federal or state law.

Contact Information: Michael Skiffington, Regulatory
Coordinator, Department of Mines, Minerals and Energy, 1100
Bank Street, 8th Floor, Richmond, VA 23219-3402, telephone
(804) 692-3212, FAX (804) 692-3237, TDD (800) 828-1120,
or email mike.skiffington@dmme.virginia.gov.

Report of Findings

Pursuant to 88§ 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the Department of Mines, Minerals and Energy
conducted a periodic review and a small business impact
review of 4VAC25-101, Regulations Governing Vertical
Ventilation Holes and Mining Near Gas and Oil Wells, and
determined that this regulation should be retained in its current
form. The department is publishing its report of findings dated
July 10, 2020, to support this decision.

The Division of Mines Chief, in consultation with the Coal
Mine Safety Board (CMSB), has determined that this
regulation is necessary for the protection of public health,
safety, and welfare. The regulation is vital to ensuring the
safety of underground and surface mines in the
Commonwealth. The regulation is clearly written and easily
understandable.

The Department of Mines, Minerals and Energy recommends
that this regulation stay in effect without change.

This regulation is mandated by statute. In conjunction with the
CMSB, the chief has determined this regulation is effective as
currently written and does not burden small businesses.

Contact Information: Michael Skiffington, Regulatory
Coordinator, Department of Mines, Minerals and Energy, 1100
Bank Street, 8th Floor, Richmond, VA 23219-3402, telephone
(804) 692-3212, FAX (804) 692-3237, TDD (800) 828-1120,
or email mike.skiffington@dmme.virginia.gov.

Report of Findings

Pursuant to 8§ 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the Department of Mines, Minerals and Energy
conducted a periodic review and a small business impact
review of 4VAC25-110, Regulations Governing Blasting in
Surface Mining Operations, and determined that this
regulation should be retained in its current form. The
department is publishing its report of findings dated July 10,
2020, to support this decision.

The Division of Mines Chief, in consultation with the Coal
Mine Safety Board (CMSB), has determined that this
regulation is necessary for the protection of public health,
safety, and welfare. The regulation is vital to ensuring the
safety of underground and surface mines in the

Commonwealth. The regulation is clearly written and easily
understandable.

The Department of Mines, Minerals and Energy recommends
that this regulation stay in effect without change.

This regulation is mandated by statute. In conjunction with the
CMSB, the chief has determined this regulation is effective as
currently written and does not burden small businesses.

Contact Information: Michael Skiffington, Regulatory
Coordinator, Department of Mines, Minerals and Energy, 1100
Bank Street, 8th Floor, Richmond, VA 23219-3402, telephone
(804) 692-3212, FAX (804) 692-3237, TDD (800) 828-1120,
or email mike.skiffington@dmme.virginia.gov.

Report of Findings

Pursuant to 8§ 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the Department of Mines, Minerals and Energy
conducted a periodic review and a small business impact
review of 4VAC25-120, Requirements for Installation and
Use of Cabs and Canopies, and determined that this
regulation should be retained in its current form. The
department is publishing its report of findings dated July 10,
2020, to support this decision.

The Division of Mines Chief, in consultation with the Coal
Mining Safety Board (CMSB), has determined that this
regulation is necessary for the protection of public health,
safety, and welfare. The regulation is vital to ensuring the
safety of underground mines in the Commonwealth. The
regulation is clearly written and easily understandable.

The Department of Mines, Minerals and Energy recommends
that this regulation stay in effect without change.

This regulation is mandated by statute. In conjunction with the
CMSB, the chief has determined this regulation is effective as
currently written and does not burden small businesses.

Contact Information: Michael Skiffington, Regulatory
Coordinator, Department of Mines, Minerals and Energy, 1100
Bank Street, 8th Floor, Richmond, VA 23219-3402, telephone
(804) 692-3212, FAX (804) 692-3237, TDD (800) 828-1120,
or email mike.skiffington@dmme.virginia.gov.

Report of Findings

Pursuant to 8§§2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the Department of Mines, Minerals and Energy
(DMME) conducted a periodic review and a small business
impact review of 4VAC25-145, Regulations on the
Eligibility of Certain Mining Operators to Perform
Reclamation Projects, and determined that this regulation
should be retained in its current form. The department is
publishing its report of findings dated July 10, 2020, to support
this decision.

The Director of DMME has determined that this regulation is
necessary for the protection of public health, safety, and
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Periodic Reviews and Small Business Impact Reviews

welfare. The regulation is vital to ensuring the public safety
and welfare relating to mined land reclamation projects in the
Commonwealth. The regulation is clearly written and easily
understandable.

The Department of Mines, Minerals and Energy recommends
that this regulation stay in effect without change.

This regulation is mandated by statute. The Director of DMME
has determined this regulation is effective as currently written
and does not burden small businesses.

Contact Information: Michael Skiffington, Regulatory
Coordinator, Department of Mines, Minerals and Energy, 1100
Bank Street, 8th Floor, Richmond, VA 23219-3402, telephone
(804) 692-3212, FAX (804) 692-3237, TDD (800) 828-1120,
or email mike.skiffington@dmme.virginia.gov.

* *

TITLE 9. ENVIRONMENT

STATE AIR POLLUTION CONTROL BOARD
Report of Findings

Pursuant to 8§ 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the State Air Pollution Control Board conducted a
periodic review and small business impact review of 9VAC5-
170, Regulation for General Administration, and
determined that this regulation should be retained in its current
form. The department is publishing its report of findings dated
July 28, 2020, to support this decision.

The regulation has been effective in protecting public health,
safety, and welfare with the least possible cost and
intrusiveness to the citizens and businesses of the
Commonwealth. The department has determined that the
regulation is clearly written and easily understandable by the
individuals and entities affected. It is written so as to permit
only one reasonable interpretation, is written to adequately
identify the affected entity, and, insofar as possible, is written
in nontechnical language.

This regulation satisfies the provisions of the law and legally
binding state and federal requirements and is effective in
meeting its goals; therefore, the regulation is being retained
without amendment.

This regulation continues to be needed. This regulation allows
for the consistent application of the general administrative
requirements for all regulatory programs. No comments were
received that indicate a need to repeal or revise the regulation.
The regulation's level of complexity is appropriate to ensure
that the regulated entities are able to meet their legal mandates
as efficiently and cost-effectively as possible.

This regulation does not overlap, duplicate, or conflict with any
state law or other state regulation. This regulation was last

amended in 2014. This chapter was also amended in 2008,
2009, and 2013. Over time, the regulation generally becomes
less expensive to characterize, measure, and mitigate the
regulated pollutants that contribute to poor air quality. This
regulation continues to provide for the consistent application
of the general administrative requirements for all regulatory
programs.

The department, through examination of the regulation, has
determined that the regulatory requirements currently
minimize the economic impact of emission control regulations
on small businesses and thereby minimize the impact on
existing and potential Virginia employers and their ability to
maintain and increase the number of jobs in the
Commonwealth.

Contact Information: Gary E. Graham, Department of
Environmental Quality, 1111 East Main Street, Suite 1400,
P.O. Box 1105, Richmond, VA 23218, telephone (804) 689-
4103, FAX (804) 698-4319, or email
gary.graham@deq.virginia.gov.

STATE WATER CONTROL BOARD
Report of Findings

Pursuant to 88§ 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the State Water Control Board conducted a periodic
review and a small business impact review of 9VAC25-20,
Fees for Permits and Certificates, and determined that this
regulation should be amended to remove obsolete fees.

The fast-track regulatory action to amend 9VAC25-20, which
is published in this issue of the Virginia Register, serves as the
report of findings.

Contact Information: Melissa Porterfield, Department of
Environmental Quality, 1111 East Main Street, Suite 1400,
P.O. Box 1105, Richmond, VA 23218, telephone (803) 698-
4238, or email melissa.porterfield@deq.virginia.gov.

Report of Findings

Pursuant to 8§2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the State Water Control Board conducted a periodic
review and a small business impact review of 9VAC25-80,
General Regulations under State Water Control Law -
Requirement No. 1, and determined that this regulation
should be repealed as unnecessary.

The fast-track regulatory action to amend 9VAC25-80, which
is published in this issue of the Virginia Register, serves as the
report of findings.

Contact Information: Melissa Porterfield, Department of
Environmental Quality, 1111 East Main Street, Suite 1400,
P.O. Box 1105, Richmond, VA 23218, telephone (803) 698-
4238, or email melissa.porterfield@deq.virginia.gov.

* *
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Periodic Reviews and Small Business Impact Reviews

TITLE 12. HEALTH

STATE BOARD OF HEALTH
Report of Findings

Pursuant to 882.2-4007.1 and 2.2-4017 of the Code of
Virginia, the State Board of Health conducted a periodic
review and a small business impact review of 12VAC5-460,
Regulations Governing Tourist Establishment Swimming
Pools and Other Public Pools, and determined this regulation
should be amended to update the chapter with modern
standards for health and safety at water recreation facilities.

The Notice of Intended Regulatory Action to amend 12VAC5-
460, which is published in this issue of the Virginia Register,
serves as the report of findings.

Contact Information: Julie Henderson, Director of Food and
General Environmental Services, Virginia Department of
Health, 109 Governor Street, Richmond, VA 23235, telephone
(804) 864-7455, FAX (804) 864-7475, TTY (800) 828-1120,
or email julie.henderson@vdh.virginia.gov.

* *

TITLE 17. LIBRARIES AND CULTURAL
RESOURCES

BOARD OF HISTORIC RESOURCES
Agency Notice

Pursuant to 882.2-4007.1 and 2.2-4017 of the Code of
Virginia, the following regulations are undergoing a periodic
review and a small business impact review: 17VAC5-11,
Public Participation Guidelines; 17VAC5-20, Regulations
Governing Permits for the Archaeological Removal of
Human Remains; and 17VAC5-30, Evaluation Criteria and
Procedures for Designations by the Board of Historic
Resources. The review will be guided by the principles in
Executive Order 14 (as amended July 16, 2018).

The purpose of this review is to determine whether each
regulation should be repealed, amended, or retained in its
current form. Public comment is sought on the review of any
issue relating to each regulation, including whether the
regulation (i) is necessary for the protection of public health,
safety, and welfare or for the economical performance of
important governmental functions; (ii) minimizes the
economic impact on small businesses in a manner consistent
with the stated objectives of applicable law; and (iii) is clearly
written and easily understandable.

Public comment period begins August 31, 2020, and ends
September 21, 2020.

Comments must include the commenter's name and address
(physical or email) information in order to receive a response
to the comment from the agency.

Following the close of the public comment period, a report of
both reviews will be posted on the Virginia Regulatory Town
Hall and published in the Virginia Register of Regulations.

Contact Information: Jennifer Pullen, Executive Assistant,
Department of Historic Resources, 2801 Kensington Avenue,
Richmond, VA 23221, telephone (804) 482-6085, FAX (804)
367-2391, or email jennifer.pullen@dhr.virginia.gov.

* *

TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES
Report of Findings

Pursuant to 882.2-4007.1 and 2.2-4017 of the Code of
Virginia, the State Board of Social Services conducted a
periodic review and a small business impact review of
22VAC40-601, Supplemental  Nutrition  Assistance
Program, and determined that this regulation should be
amended to repeal 22VAC40-601-50, which allows denial of
applications for SNAP benefits after 30 days if the local
department of social services is unable to process the
application because additional information is needed.

The Notice of Intended Regulatory Action to amend
22VAC40-601, which is published in this issue of the Virginia
Register, serves as the report of findings.

Contact Information: Celestine Jackson, Human Services
Consultant, Department of Social Services, 7 North Eighth
Street, Richmond, VA 23219, telephone (804) 726-7376, FAX
(804) 726-7356, or email
celestine.jacksonl@dss.virginia.gov.

DEPARTMENT FOR THE BLIND AND VISUALLY
IMPAIRED

Report of Findings

Pursuant to 8§§2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the Department for the Blind and Visually Impaired
conducted a periodic review and a small business impact
review of 22VAC45-30, Regulations Governing the Sale
and Distribution of Goods and Articles Made by Blind
Persons, and determined that this regulation should be
amended to (i) align the chapter with 8§ 51.5-101 through
51.5-105 of the Code of Virginia, (ii) incorporate the use of
people first language, and (iii) correct the agency name.
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The Notice of Intended Regulatory Action to amend
22VVAC45-30, which is published in this issue of the Virginia
Register, serves as the report of findings.

Contact Information: Susan K. Davis, MS, CRC, Regulatory
Coordinator, Department for the Blind and Vision Impaired,
397 Azalea Avenue, Richmond, VA 23227, telephone (804)
371-3184, or email susan.davis@dbvi.virginia.gov.

Report of Findings

Pursuant to 882.2-4007.1 and 2.2-4017 of the Code of
Virginia, the Department for the Blind and Visually Impaired
conducted a periodic review and a small business impact
review of 22VAC45-70, Provision of Services in
Rehabilitation Teaching, and 22VAC45-80, Provision of
Independent Living Rehabilitation Services, and determined
that the regulations should be amended to update 22VAC45-
70 and repeal 22VAC45-80.

The Notice of Intended Regulatory Action to amend
22VAC45-70 and repeal 22VAC45-80, which is published in
this issue of the Virginia Register, serves as the report of
findings.

Contact Information: Susan K. Davis, MS, CRC, Regulatory
Coordinator, Department for the Blind and Vision Impaired,
397 Azalea Avenue, Richmond, VA 23227, telephone (804)
371-3184, or email susan.davis@dbvi.virginia.gov.

* *

TITLE 24. TRANSPORTATION AND MOTOR
VEHICLES

DEPARTMENT OF TRANSPORTATION
Agency Notice

Pursuant to 8§§2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the following regulations are undergoing a periodic
review and a small business impact review: 24VAC30-61,
Rules and Regulations Governing the Transportation of
Hazardous Materials Through Bridge-Tunnel Facilities;
24VAC30-271, Economic Development Access Fund
Policy; 24VAC30-315, Standards for Use of Traffic Control
Devices to Classify, Designate, Regulate, and Mark State
Highways; 24VAC30-340, Debarment or Suspension of
Contractors; 24VAC30-390, Virginia Scenic Highways and
Byways; 24VAC30-490, Roads in the Grounds of State
Institutions; 24VAC30-500, Roads in the Grounds of State
Parks; and 24VAC30-540, Conveyance of Lands and
Disposal of Improvements. The review will be guided by the
principles in Executive Order 14 (as amended July 16, 2018).

The purpose of this review is to determine whether each
regulation should be repealed, amended, or retained in its
current form. Public comment is sought on the review of any

issue relating to each regulation, including whether the
regulation (i) is necessary for the protection of public health,
safety, and welfare or for the economical performance of
important governmental functions; (ii) minimizes the
economic impact on small businesses in a manner consistent
with the stated objectives of applicable law; and (iii) is clearly
written and easily understandable.

Public comment period begins August 31, 2020, and ends
September 21, 2020.

Comments must include the commenter's name and address
(physical or email) information in order to receive a response
to the comment from the agency.

Following the close of the public comment period, a report of
both reviews will be posted on the Virginia Regulatory Town
Hall and published in the Virginia Register of Regulations.

Contact Information: JoAnne P. Maxwell, Agency Regulatory
Coordinator, Governance and Legislative Affairs Division,
Department of Transportation, 1401 East Broad Street,
Richmond, VA 23219, telephone (804) 786-1830, or email
joanne.maxwell@vdot.virginia.gov.
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NOTICES OF INTENDED REGULATORY ACTION

TITLE 12. HEALTH

STATE BOARD OF HEALTH

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of the
Code of Virginia that the State Board of Health intends to
consider amending 12VACS5-460, Regulations Governing
Tourist Establishment Swimming Pools and Other Public
Pools. The purpose of the proposed action is to update the
chapter with modern standards for health and safety at water
recreation facilities, including standards for water quality,
facility maintenance and operation, safety equipment, and
water recirculation systems. Incorporating developments from
more recent advancements in the water recreation industry will
assist Virginia water recreation facilities in providing safe and
healthy environments for their patrons. The proposed action is
a result of a periodic review.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: 8§ 35.1-11, 35.1-13, 35.1-16, and 35.1-17
of the Code of Virginia.
Public Comment Deadline: September 30, 2020.
Agency Contact: Julie Henderson, Director of Food and
General Environmental Services, Virginia Department of
Health, 109 Governor Street, Richmond, VA 23235, telephone
(804) 864-7455, FAX (804) 864-7475, TTY (800) 828-1120,
or email julie.henderson@vdh.virginia.gov.

VAR. Doc. No. R21-6474; Filed August 6, 2020, 11:52 a.m.

* *

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD FOR CONTRACTORS

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of the
Code of Virginia that the Board for Contractors intends to consider
amending 18VAC50-22, Board for Contractors Regulations.
The purpose of the proposed action is to divide the existing
sewage disposal systems contracting specialty in 18VAC50-22-30
into two new specialties: alternative sewage disposal system
contracting and conventional sewage disposal system contracting.
A division of the existing specialty will align the licensing of the
contractor licenses for these specialties, issued by the Board for
Contractors, with the individual licenses issued by the Board for
Waterworks and Wastewater Works Operators and Onsite Sewage
System Professionals.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 54.1-201 of the Code of Virginia.

Public Comment Deadline: September 30, 2020.

Agency Contact: Eric L. Olson, Executive Director, Board for
Contractors, 9960 Mayland Drive, Suite 400, Richmond, VA
23233, telephone (804) 367-2785, FAX (866) 430-1033, or
email contractors@dpor.virginia.gov.

VA.R. Doc. No. R21-6438; Filed August 6, 2020, 12:46 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of the
Code of Virginia that the Board for Contractors intends to
consider amending 18VAC50-30, Individual License and
Certification Regulations. The purpose of the proposed
action is to lower the current vocational training requirement
for certified backflow prevention device workers who have
fewer than seven years of experience in water distribution
systems to 32 hours.
The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.
Statutory Authority: 8§ 54.1-201 and 54.1-1102 of the Code of
Virginia.
Public Comment Deadline: September 30, 2020.
Agency Contact: Eric L. Olson, Executive Director, Board for
Contractors, 9960 Mayland Drive, Suite 400, Richmond, VA
23233, telephone (804) 367-2785, FAX (866) 430-1033, or
email contractors@dpor.virginia.gov.

VA.R. Doc. No. R21-6447; Filed August 6, 2020, 12:48 p.m.

BOARD OF MEDICINE

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of the
Code of Virginia that the Board of Medicine intends to
consider amending 18VACS85-20, Regulations Governing
the Practice of Medicine, Osteopathic Medicine, Podiatry,
and Chiropractic. The purpose of the proposed action is to
specify that the standard of practice would prohibit a doctor
from engaging in conversion therapy with a patient. The
proposed action would also define conversion therapy and
specify that it does not include counseling or therapy that
provides assistance to a person undergoing gender transition or
counseling or therapy that provides acceptance, support, and
understanding. The goal is to align regulations of the board
with the stated policies and ethics for the professions.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 54.1-2400 of the Code of Virginia.
Public Comment Deadline: September 30, 2020.

Agency Contact: William L. Harp, M.D., Executive Director,

Board of Medicine, 9960 Mayland Drive, Suite 300,

Richmond, VA 23233-1463, telephone (804) 367-4621, FAX

(804) 527-4429, or email william.harp@dhp.virginia.gov.
VAR. Doc. No. R21-6216; Filed August 6, 2020, 2:00 p.m.
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Notices of Intended Regulatory Action

BOARD OF NURSING

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of the
Code of Virginia that the Board of Nursing intends to consider
amending 18VAC90-19, Regulations Governing the
Practice of Nursing. The purpose of the proposed action is to
specify that the standard of practice prohibits a nurse from
engaging in conversion therapy with a patient. The
amendments will define conversion therapy and specify that it
does not include counseling or therapy that provides assistance
to a person undergoing gender transition or counseling or
therapy that provides acceptance, support, and understanding.
The goal is to align regulations of the board with the stated
policies and ethics for the profession.
The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.
Statutory Authority: § 54.1-2400 of the Code of Virginia.
Public Comment Deadline: September 30, 2020.
Agency Contact: Jay P. Douglas, R.N., Executive Director,
Board of Nursing, 9960 Mayland Drive, Suite 300, Richmond,
VA 23233, telephone (804) 367-4520, FAX (804) 527-4455,
or email jay.douglas@dhp.virginia.gov.

VA.R. Doc. No. R21-6475; Filed August 6, 2020, 2:04 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of the
Code of Virginia that the Boards of Nursing and Medicine
intend to consider amending 18VAC90-30, Regulations
Governing the Licensure of Nurse Practitioners. The
purpose of the proposed action is to specify that the standard
of practice prohibits a nurse practitioner from engaging in
conversion therapy with a patient. The amendments will define
conversion therapy and specify that it does not include
counseling or therapy that provides assistance to a person
undergoing gender transition or counseling or therapy that
provides acceptance, support, and understanding. The goal is
to align regulations with the stated policies and ethics for the
professions of nursing and medicine.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.
Statutory Authority: §8§ 54.1-2400 and 54.1-2957 of the Code
of Virginia.
Public Comment Deadline: September 30, 2020.
Agency Contact: Jay P. Douglas, R.N., Executive Director,
Board of Nursing, 9960 Mayland Drive, Suite 300, Richmond,
VA 23233-1463, telephone (804) 367-4520, FAX (804) 527-
4455, or email jay.douglas@dhp.virginia.gov.

VAR. Doc. No. R21-6476; Filed August 6, 2020, 2:06 p.m.

BOARD OF OPTOMETRY

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of the
Code of Virginia that the Board of Optometry intends to
consider amending 18VAC105-20, Regulations of the
Virginia Board of Optometry. The purpose of the proposed
action is to (i) reiterate the Code of Virginia requirement
effective July 1, 2020, that a prescription for a controlled
substance that contains an opioid must be issued as an
electronic prescription and (ii) provide for a one-year waiver
from the requirement if the practitioner can demonstrate
economic hardship, technological limitations, or other
exceptional circumstances beyond the practitioner's control.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: 88 54.1-2400 and 54.1-3408.02 of the
Code of Virginia.

Public Comment Deadline: October 14, 2020.

Agency Contact: Leslie L. Knachel, Executive Director, Board
of Optometry, 9960 Mayland Drive, Suite 300, Richmond, VA
23233, telephone (804) 597-4130, FAX (804) 527-4471, or
email leslie.knachel@dhp.virginia.gov.

VA.R. Doc. No. R21-6199; Filed August 12, 2020, 2:06 p.m.

BOARD OF PHARMACY

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of the
Code of Virginia that the Board of Pharmacy intends to
consider amending 18VAC110-60, Regulations Governing
Pharmaceutical Processors. The purpose of the proposed
action is to prohibit the production of an oil intended to be
vaporized or inhaled from containing vitamin E acetate.
The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.
Statutory Authority: 88 54.1-3442.6 and 54.1-3447 of the
Code of Virginia.
Public Comment Deadline: September 30, 2020.
Agency Contact: Caroline Juran, RPh, Executive Director,
Board of Pharmacy, 9960 Mayland Drive, Suite 300,
Richmond, VA 23233, telephone (804) 367-4456, FAX (804)
527-4472, or email caroline.juran@dhp.virginia.gov.

VA.R. Doc. No. R21-6250; Filed August 6, 2020, 2:07 p.m.

* *
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Notices of Intended Regulatory Action

TITLE 22. SOCIAL SERVICES

DEPARTMENT OF SOCIAL SERVICES

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of the
Code of Virginia that the State Board of Social Services
intends to consider amending 22VVAC-40-601, Supplemental
Nutrition Assistance Program. This chapter establishes the
framework by which local departments of social services
administer the Supplemental Nutrition Assistance Program
(SNAP), which provides nutrition benefits to supplement the
food budget of eligible families so that they can purchase
healthy food and move toward self-sufficiency. The purpose of
the proposed action is to repeal 22VAC40-601-50, which
allows denial of applications for SNAP benefits after 30 days
if the local department of social services is unable to process
the application because additional information is needed.
Federal regulations permit this processing method. The agency
adopted 22VAC40-601-50 in 2011 as a potential local
workload reduction effort. However, full comprehension of
federal requirements and system changes required for
implementation have extinguished the impact on work
reduction outcomes. Thorough evaluation of the application
denial method revealed that timing of staff work activities
would shift, but not necessarily result in a reduction. This
proposed action is a result of a periodic review.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.
Statutory Authority: § 63.2-217 of the Code of Virginia.
Public Comment Deadline: September 30, 2020.
Agency Contact: Celestine Jackson, Human Services
Consultant, Department of Social Services, 7 North Eighth
Street, Richmond, VA 23219, telephone (804) 726-7376, FAX
(804) 726-7356, or email
celestine.jackson1@adss.virginia.gov.

VAR. Doc. No. R21-6420; Filed August 7, 2020, 10:31 a.m.

DEPARTMENT FOR THE BLIND AND VISION
IMPAIRED

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of the
Code of Virginia that the Department for the Blind and Vision
Impaired intends to consider amending 22VAC45-30,
Regulations Governing the Sale and Distribution of Goods
and Articles Made by Blind Persons. The purpose of the
proposed action, as a result of the periodic review process, is
to (i) align the chapter with 88 51.5-101 through 51.5-105 of
the Code of Virginia, (ii) incorporate the use of people first
language, and (iii) correct the agency name.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.

Statutory Authority: § 51.5-65 of the Code of Virginia.

Public Comment Deadline: September 30, 2020.

Agency Contact: Susan K. Davis, MS, CRC, Regulatory
Coordinator, Department for the Blind and Vision Impaired,
397 Azalea Avenue, Henrico, VA 23227, telephone (804)
371-3140, FAX (804) 371-3157, or email
susan.davis@dbvi.virginia.gov.

VA.R. Doc. No. R21-6345; Filed August 6, 2020, 1:07 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of the
Code of Virginia that the Department for the Blind and Vision
Impaired (DBVI) intends to consider amending 22VVAC45-70,
Provision of Services in Rehabilitation Teaching, and
repealing 22VAC45-80, Provision of Independent Living
Rehabilitation Services. The purpose of the proposed action
is to implement the results of a periodic review and amend
22VAC45-70 (Provision of Services in Rehabilitation
Teaching) while simultaneously repealing 22VAC45-80
(Provision of Independent Living Rehabilitation Services).
These two chapters include language that is identical or very
similar regarding referral for, eligibility determination of, plan
for, and scope of rehabilitation teaching and independent living
services. DBVI does not operate independent living centers for
the blind as described in 22VAC45-80. Rather, DBVI
coordinates and provides independent living services through
its Rehabilitation Teaching/Independent Living Program and
as ancillary services through its Vocational Rehabilitation
Services Program.

This action updates 22VAC45-70 to (i) reflect a change in title;
(if) expand rehabilitation teaching services to include
independent living services, which is current agency practice;
(iii) update definitions and state and federal citations; and (iv)
make other technical or necessary changes.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.
Statutory Authority: § 51.5-65 of the Code of Virginia.

Public Comment Deadline: September 30, 2020.

Agency Contact: Susan K. Davis, MS, CRC, Regulatory
Coordinator, Department for the Blind and Vision Impaired,
397 Azalea Avenue, Richmond, VA 23227, telephone (804)

371-3184, or email susan.davis@dbvi.virginia.gov.
VA.R. Doc. No. R21-6293; Filed August 6, 2020, 1:04 p.m.
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For information concerning the different types of regulations, see the Information Page.

Symbol Key
Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion. Brackets are used in final regulations to indicate changes from the
proposed regulation.

TITLE 1. ADMINISTRATION

STATE BOARD OF ELECTIONS

Final Regulation

REGISTRAR'S NOTICE: The State Board of Elections is
claiming an exemption from the Administrative Process Act
pursuant to § 2.2-4002 B 8 of the Code of Virginia, which
exempts agency action relating to the conduct of elections or
eligibility to vote.

Title of Regulation: 1VAC20-40. Voter Registration
(amending 1VAC20-40-10).

Statutory Authority: § 24.2-103 of the Code of Virginia.
Effective Date: September 23, 2020.

Agency Contact: Samantha Buckley, Policy Analyst I,
Department of Elections, Richmond, VA 23219, telephone

(804) 864-8948, or email
samantha.buckley@elections.virginia.gov.
Summary:

Pursuant to Chapter 1064 of the 2020 Acts of Assembly, the
amendments (i) strike the mention of a photo as it relates to
voter IDs and (ii) establish that the expiration date on a
Virginia driver's license shall not be considered when
determining the validity of a driver's license offered for
voting purposes

Article 1
General Provisions

1VAC20-40-10. Definitions.

The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise:

"Abode" or "place of abode™ means a physical place where a
person dwells. One may have multiple places of abode, such as
a second home.

"Address" or "residence address" for purposes of voter
registration and address confirmation means the address of
residence in the precinct required for voter registration. An
alternative mailing address may be included on a voter
registration application when: (i) the residence address of the
applicant cannot receive mail; or (ii) the voter is otherwise
eligible by law to provide an alternative mailing address.
Alternative mailing addresses must be sufficient to enable the
delivery of mail by the United States Postal Service. The post
office box for published lists may be provided either by the
United States Postal Service or a commercial mail receiving

agency (CMRA) described in the United States Postal Service
Domestic Mail Manual.

"Authorized personnel” means the designated individuals of
a general registrar's office or the Department of Elections who
are permitted to access the voter registration database and
capture information necessary to generate photo identification
cards.

"Domicile” means a person's primary home, the place where a
person dwells and which he considers to be the center of his
domestic, social, and civil life. Domicile is primarily a matter of
intention, supported by an individual's factual circumstances.
Once a person has established domicile, establishing a new
domicile requires that he intentionally abandon his old domicile.
For any applicant, the registrar shall presume that domicile is at
the address of residence given by the person on the application.
The registrar shall not solicit evidence to rebut this presumption if
the application appears to be legitimate, except as provided in
1VAC20-40-40 B and C.

"Permanent satellite location" means an office managed,
maintained, and operated under the control of the general
registrar for the locality that is consistently operational
throughout the year and is not the principal office of the general
registrar. Offices of other agencies where registration takes
place pursuant to § 24.2-412 B of the Code of Virginia are not
considered permanent satellite locations.

"Residence,” "residency," or "resident” for all purposes of
qualification to register and vote means and requires both
domicile and a place of abode.

"Valid" for all purposes related to voter identification means
(i) the document appears to be genuinely issued by the agency

shall be current or have expired within the preceding 12
months. The expiration date on a Virginia driver's license shall

not be considered when determining the validity of a driver's
license offered for voting purposes. The officer of election
shall determine whether the document is officially acceptable
based on its face.

"Voter photo identification card" means the official voter
registration card containing the voter's photograph and
signature referenced in § 24.2-404 A 3 of the Code of Virginia.

VAR. Doc. No. R21-6483; Filed August 11, 2020, 2:59 p.m.

Volume 37, Issue 1

Virginia Register of Regulations

August 31, 2020



mailto:samantha.buckley@elections.virginia.gov

Regulations

Proposed Regulation

REGISTRAR'S NOTICE: The State Board of Elections is
claiming an exemption from the Administrative Process Act
pursuant to § 2.2-4002 B 8 of the Code of Virginia, which
exempts agency action relating to the conduct of elections or
eligibility to vote.

Title of Requlation: 1VAC20-60. Election Administration
(amending 1VAC20-60-50).

Statutory Authority: § 24.2-103 of the Code of Virginia.
Public Hearing Information: No public hearings are scheduled.
Public Comment Deadline: October 2, 2020.

Agency Contact: Daniel Davenport, Policy Analyst,
Department of Elections, 1100 Bank Street, Richmond, VA

23219, telephone (804) 593-2270, or  email
daniel.davenport@elections.virginia.gov.
Summary:

The proposed amendments add an alternative secure
process for dealing with overfull optical scan ballot
containers at the general registrar's office and satellite
office locations.

1VAC20-60-50. Overfull optical scan ballot container.
A. If an optical scan reader in use in aregistrars-officeor a

polling place or a central absentee precinct malfunctions
because the connected ballot container includes too many
ballots, election officials may open the ballot container and
empty the ballots with the following safeguards:

1. The optical scan ballot container shall be opened in plain
sight of any authorized party representatives or other
observers and, once the ballots have been deposited into an
auxiliary ballot container, both ballot containers shall
remain in plain sight in the polling place.

2. Any such auxiliary ballot container used shall meet the
requirements of § 24.2-623 of the Code of Virginia.

3. In a general, special, or dual-party primary election, a
minimum of two officers of election, not representing the
same political party, shall execute such a transfer of ballots.
In a single-party primary election, the transfer shall be
conducted by a minimum of two officers of election who
may represent the same party.

B. In the event that an optical scan reader in a general
registrar's office or satellite location malfunctions because the
connected ballot container includes too many ballots or there
is no storage for ballots, election officials may follow either the
process outlined in subsection A of this section or the
following alternative procedure:

1. The general reqgistrar, assistant registrars, or officers of

their signatures, the date, and a record of the number of
ballots that have been secured in that container.

3. The sealed or locked container shall be immediately
transported to the general registrar's office by either the
officers of election, the general registrar, or an assistant
general registrar.

4. At the general registrar's office, the container shall be
stored in a secure, locked location that is away from the
access or view of the public and that is accessible only to the
general registrar or assistant registrars.

VAR. Doc. No. R21-6480; Filed August 11, 2020, 5:04 p.m.

Proposed Regulation

REGISTRAR'S NOTICE: The State Board of Elections is
claiming an exemption from the Administrative Process Act
pursuant to 8§ 2.2-4002 B 8 of the Code of Virginia, which
exempts agency action relating to the conduct of elections or
eligibility to vote.

Title of Regulation: 1VAC20-60. Election Administration
(adding 1VAC20-60-70).

Statutory Authority: § 24.2-103 of the Code of Virginia.
Public Hearing Information: No public hearings are scheduled.
Public Comment Deadline: October 2, 2020.

Agency Contact: Daniel Davenport, Policy Analyst,
Department of Elections, 1100 Bank Street, Richmond, VA
23219, telephone (804) 393-0493, or  email
daniel.davenport@elections.virginia.gov.

Summary:

The proposed new section establishes logic and accuracy
testing requirements for electronic pollbooks.

1VAC?20-60-70. Mandatory logic and accuracy testing for
electronic pollbooks.

All localities must perform logic and accuracy testing on their
electronic pollbooks (EPBs) and certify to the Department of
Elections that testing was completed by noon on the day prior
to any election. This testing must confirm that the EPBs will
provide promptly an accurate and secure record of those who
have voted pursuant to § 24.2-611 of the Code of Virginia.
Specifically, the logic and accuracy testing must do the

following:
1. The logic and accuracy testing must confirm that the
appropriate election-specific data files were downloaded to
the electronic pollbook. In dual primary elections, localities
must show that applicable voter registration files were
downloaded from both political parties so that the combined
data files contain all voters and all absentee ballot
information for voters eligible to participate in the election.

election _may remove the overflow ballots from the
connected ballot container and place them in a secure
container.

2. That container will be sealed or locked by the general

2. The logic and accuracy testing must confirm that the
electronic pollbooks for each election are set to the correct
type of election being held in that jurisdiction. For example,
the data on the electronic pollbook must correlate with

registrar, assistant registrars, or officers of election with
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whether the upcoming election is a primary (single or dual)
or general election.

3. The logic and accuracy testing must show that all
precincts will provide the correct ballot styles to voters in
the precincts. The locality must provide certification to the
Department of Elections that all EPBs being used in an
election have been tested in compliance with this section.

If a locality repeatedly fails to perform logic and accuracy
testing on their electronic pollbooks, then the Department of
Elections and State Board of Elections may disallow the
locality's use of electronic pollbooks in subsequent elections.

VAR. Doc. No. R21-6477; Filed August 11, 2020, 5:02 p.m.

Proposed Regulation

REGISTRAR'S NOTICE: The State Board of Elections is
claiming an exemption from the Administrative Process Act
pursuant to § 2.2-4002 B 8 of the Code of Virginia, which
exempts agency action relating to the conduct of elections or
eligibility to vote.

Title of Regulation: 1VAC20-70.
(amending 1VAC20-70-20).

Statutory Authority: § 24.2-103 of the Code of Virginia.
Public Hearing Information: No public hearings are scheduled.
Public Comment Deadline: October 2, 2020.

Agency Contact: Daniel Davenport, Policy Analyst,
Department of Elections, 1100 Bank Street, Richmond, VA

Absentee  Voting

23219, telephone (804) 393-0493, or  email
daniel.davenport@elections.virginia.gov.
Summary:

The proposed amendments (i) clarify that a missing
postmark is an immaterial omission and that a ballot
received by noon on the third day after an election with no
postmark will still count toward that election's result and (ii)
define "postmark."

1VAC20-70-20. Material omissions from absentee ballots.

A. Pursuant to the requirements of § 24.2-706 of the Code of
Virginia, a timely received absentee ballot contained in an
Envelope B shall not be rendered invalid if it contains an error
or omission not material to its proper processing.

B. The following omissions are always material and any
Envelope B containing such omissions shall be rendered
invalid if any of the following exists:

1. Except as provided in subdivisions C 2 and 3 of this
section, the voter did not include his full first name;
2. The voter did not provide his last name;

3. The voter omitted his generational suffix when one or
more individuals with the same name are registered at the
same address, and it is impossible to determine the identity
of the voter;

4. The voter did not provide his house number and street
name or his rural route address;

5. The voter did not provide either his city or zip code;
6. The voter did not sign Envelope B; or
7. The voter's witness did not sign Envelope B.

C. The ballot shall not be rendered invalid if on the Envelope
B:
1. The voter included his full name in an order other than
"last, first, middle";

2. The voter used his first initial instead of his first full name,
so long as the voter provided his full middle name;

3. The voter provided a derivative of his legal name as his
first or middle name (e.g., "Bob" instead of "Robert");

4. If the voter provided his first name and last hame, the
voter did not provide a middle name or a middle initial;

5. The voter did not provide his residential street identifier
(Street, Drive, etc.);

6. The voter did not provide a zip code, so long as the voter
provided his city;

7. The voter did not provide his city, so long as the voter
provided his zip code;

8. The voter omitted the date, or provided an incorrect or
incomplete date on which he signed Envelope B; or

9. The ballot is imperfectly sealed within Envelope B,
provided that the outer envelope with Envelope B and the
ballot arrived sealed.

10. The illegibility of a voter's or witness' signature on an
Envelope B shall not be considered an omission or error.

D. For the purposes of this regulation, "city" may include the
voter's locality, town, or any acceptable mailing name for the
five-digit zip code of the voter's residence.

E. Whether an error or omission on an Envelope B not
specifically addressed by this regulation is material and shall
render the absentee ballot invalid shall be determined by a
majority of the officers of the election present.

F. The ballot shall not be rendered invalid based on a missing
or illegible postmark if the ballot is received by the general
registrar's office by noon on the third day after the election
pursuant to § 24.2-709 of the Code of Virginia and the return
envelope does not have a postmark, or the postmark is missing
or illegible.

G. For the purposes of this chapter, "postmark” means an
official postmark of the United States Postal Service (USPS)
or any other official indicia of confirmation of mailing by the
USPS or other postal or delivery service.

VAR. Doc. No. R21-6478; Filed August 11, 2020, 4:59 p.m.

Proposed Regulation

REGISTRAR'S NOTICE: The State Board of Elections is
claiming an exemption from the Administrative Process Act
pursuant to § 2.2-4002 B 8 of the Code of Virginia, which
exempts agency action relating to the conduct of elections or
eligibility to vote.
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Title of Regulation: 1VAC20-70. Absentee Voting (adding
1VAC20-70-70).

Statutory Authority: § 24.2-103 of the Code of Virginia.
Public Hearing Information: No public hearings are scheduled.
Public Comment Deadline: October 2, 2020.

Agency Contact: David Nichols, Director of Election Services,
Department of Elections, 1100 Bank Street, Richmond, VA

23219, telephone (804) 864-8952, or  email
david.nichols@elections.virginia.gov.
Summary:

The proposed amendments establish requirements for
absentee ballot envelopes.
1VAC?20-70-70. Mandatory mailing elements on absentee
ballot envelopes.
A. For the purposes of this requlation, the following words
and terms have the following meanings:
"Quter absentee envelope™ means the envelope containing
the materials referred to in § 24.2-706 B 3 of the Code of
Virginia.
"Special insignia” and "insignia" mean the Official Election
Mail logo reqgistered by the United States Postal Service
with the United States Patent and Trademark Office.
B. All general registrars must place intelligent mail barcodes
on both the outer absentee envelope and on the return envelope.
C. Both the outer absentee envelope and return envelope must
include a special insignia to identify Official Election Mail.
The Department of Elections will ensure the proper insignia is
available to the general registrars of each county and city.
VA.R. Doc. No. R21-6479; Filed August 11, 2020, 4:56 p.m.

* *

TITLE 6. CRIMINAL JUSTICE AND
CORRECTIONS

DEPARTMENT OF FORENSIC SCIENCE

Final Regulation

Title of Regulation: 6VAC40-30. Regulations for the
Approval of Field Tests for Detection of Drugs (amending
6VAC40-30-10, 6VVAC40-30-30, 6VAC40-30-40, 6VACA40-
30-50, 6VAC40-30-70, 6VVAC40-30-80).

Statutory Authority: § 9.1-1110 of the Code of Virginia.
Effective Date: October 1, 2020.

Agency Contact: Amy Jenkins, Department Counsel,
Department of Forensic Science, 700 North 5th Street,
Richmond, VA 23219, telephone (804) 786-6848, FAX (804)
786-6857, or email amy.jenkins@dfs.virginia.gov.

Summary:

The amendments (i) modify the definitions of "field test" and
"field test kit" to include presumptive mobile instruments,
(ii) provide a process by which the department evaluates
presumptive mobile instruments, (iii) establish a separate
set of requirements for maintenance of approved status for
presumptive mobile instruments, and (iv) provide the fee
schedule for approval of presumptive mobile instruments.

Summary of Public Comments and Agency's Response: No
public comments were received by the promulgating agency.

Part |
Definitions

6VVACA40-30-10. Definitions.

The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise:

"Agency" means any federal, state, or local government law-
enforcement organization in the Commonwealth.

"Approval authority" means the Director of the Department
of Forensic Science or the director's designee.

"Department” means the Department of Forensic Science.

"Drug" means any controlled substance, imitation controlled
substance, or marijuana, as defined in § 18.2-247 of the Code
of Virginia.

"Field test" means any presumptive chemical test unit or any
presumptive mobile instrument used outside of a ehemical
forensic laboratory environment to detect the presence of a
drug.

"List of approved field tests” means a list of field tests er-field
test—kits approved by the department for use by law-
enforcement agencies in the Commonwealth and periodically
published by the department in the Virginia Register of
Regulations in accordance with § 19.2-188.1 of the Code of
Virginia.

"Manufacturer" means any entity that makes or assembles
field test-units orfield-test-kits tests to be used by any law-
enforcement officer or agency in the Commonwealth for the
purpose of detecting a drug.

"Manufacturers' instructions and claims" means those testing
procedures, requirements, instructions, precautions, and
proposed conclusions that are published by the manufacturer
and supplied with the field tests ofield-test-kits.

"Street drug preparations" means any drug or combination of
drugs and any other substance that has been encountered or is
likely to be encountered by a law-enforcement officer as a
purported drug in the Commonwealth.
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6VAC40-30-30. Request for evaluation.

A. Any manufacturer that wishes to submit field tests er-field
testkits for evaluation shall submit a written request for
evaluation to the department director at the following address:

Director

Department of Forensic Science
700 North Fifth Street
Richmond, VA 23219

B. Materials For presumptive chemical tests, materials
sufficient for at least 10 field tests shall be supplied for each
drug for which the manufacturer requests evaluation. The
materials shall include all instructions, precautions, color
charts, flow charts, and the-like-whiech other accompanying
informational materials that are provided with the field test or
field-test kit and which that describe the use and interpretation
of the tests test. The manufacturer shall also include exact
specifications as to the chemical composition of all chemical
or_reagents used in the presumptive chemical tests. These
specifications shall include the volume or weight of the
chemicals and the nature of their packaging. Safety Data
Sheets for each chemical or reagent shall be sufficient for this
purpose.

c. . e .
The al_ulaetu oS _|a_II alse-include e_;eaetspeemeaue 1585
.te the eﬁ_|e|||n|eal e' © BGSIEIIG "e_l aIII che |eals| orreage |t_s IHSEGF
SafetyData—Sheets—for—each—chemical-orreagent-shall-be
sufficientforthispurpese For presumptive mobile instruments,
two nonsequentially manufactured instruments and supporting
materials shall be supplied for each model for which the
manufacturer requests evaluation. These materials shall
include all instructions, all training materials regarding the use
of the instrument by law enforcement, the instrument
specifications, a list of compounds in the instrument's library,
and any foundational validation studies. If the manufacturer
provides training for users of the instruments beyond the
written instructional materials, such training shall be made
available for the evaluation. The instruments shall be returned
to the manufacturer upon completion of the evaluation.

D. The department's evaluation process will require at least
120 days from the receipt of the written request and all needed
materials from the manufacturer.

E. The department will use commonly encountered street
drug preparations to examine those field tests submitted for
evaluation. In order to be approved, the field presumptive
chemical test must correctly react in a clearly observable
fashion to the naked eye; and perform in accordance with
manufacturers' instructions and claims. In_order to be
approved, the presumptive mobile instrument must perform in
accordance with the manufacturer's instructions and advertised
claims and offer convenience and efficiency in operation as
determined by the department.

6VVAC40-30-40. Notice of decision.

The department will notify each manufacturer in writing of
the approval or disapproval of each field test for which
evaluation was requested. Should any field test not be
approved, the manufacturer may resubmit their its request for
evaluation of that field test according to the previously outlined
procedures. Resubmitted requests for approval shall be
accompanied by a detailed explanation of all modifications or
changes to the field test, the field test instructions, or the
manufacturer's claims since the department's most recent
evaluation of the field test.

6VAC40-30-50. Maintenance of approved status.

The department may require that this—evaluation a
reevaluation be done as often as annually for routine purposes.
If any modifications are made to an any approved field test by
the manufacturer, other than additions to the compounds in a
presumptive mobile instrument's library, the department shall
be notified in writing efthe-changes. These modifications shall
include any chemical, procedural, instructional, or firmware or
software modifications made to the field test. The department
may require reevaluation of any approved field test upon
receiving notification of any such modifications.

If unreported modifications are discovered by the department,

the department may require thatal-evaluations-be repeated-for

the-particular-manufacturers a reevaluation of the approved
field tests test at any time. The department shall notify the

manufacturer in writing of this requirement. Any—modified
Tield-testmustbe-approved-before-it-can-be-used-in-accordance
6VAC40-30-70. Liability.

A. The department assumes no liability as to the safety of
these field tests er—field—testkits, any chemicals contained
therein, or the procedures and instructions by which they are
used.

B. The department further assumes no responsibility for any
incorrect results or interpretations obtained from these
presumptive-chemical field tests.

Part 111
Fees

6VAC40-30-80. Fees.

Manufacturers  For  presumptive  chemical  tests,
manufacturers shall pay the actual cost of the each street drug
preparation and will be charged a fee of $50 for each drug for
which individual evaluation is requested. For presumptive
mobile instruments, manufacturers shall pay the actual cost of
each street drug preparation and a fee of $2,500 for each model
of the presumptive mobile instrument for which evaluation is
requested. The department will review the manufacturer's
request and notify the manufacturer in writing of the amount
due before the evaluation begins. Manufacturers who wish to
withdraw a request for evaluation shall immediately notify the
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department in writing. The department's assessment of the
amount of payment required will be based upon a detailed
review of the manufacturer's request, and that amount will be
final. The evaluation process will not be initiated before full
payment is made to the Treasurer of Virginia.

VA.R. Doc. No. R18-5420; Filed August 6, 2020, 12:29 p.m.

* *

TITLE 8. EDUCATION

STATE COUNCIL OF HIGHER EDUCATION FOR
VIRGINIA

Final Regulation

REGISTRAR'S NOTICE: The State Council of Higher
Education for Virginia is claiming an exemption from Article
2 of the Administrative Process Act in accordance with § 2.2-
4006 A 4 a of the Code of Virginia, which excludes regulations
that are necessary to conform to changes in Virginia statutory
law or the appropriation act where no agency discretion is
involved. The State Council of Higher Education for Virginia
will receive, consider, and respond to petitions by any
interested person at any time with respect to reconsideration or
revision.

Title of Regulation: 8VAC40-31. Regulations Governing
Certification of Certain Institutions to Confer Degrees,
Diplomas and Certificates (amending 8VAC40-31-160).

Statutory Authority: §§ 23.1-203 and 23.1-215 of the Code of
Virginia.

Effective Date: September 30, 2020.

Agency Contact: Beverly Rebar, Senior Associate for
Academic and Legislative Affairs, State Council of Higher
Education for Virginia, 101 North 14th Street, 9th Floor,
Monroe Building, Richmond, VA 23219, telephone (804) 371-
0571, or email beverlyrebar@schev.edu.

Summary:

Pursuant to Chapter 1135 of the 2020 Acts of Assembly, the
amendments prohibit conditioning the enrollment of a
student on entering into an agreement that requires the
student to (i) arbitrate any dispute between the student and
the school, regardless of whether the agreement permits the
student to opt out of the requirement to arbitrate any such
dispute in the future or (ii) resolve a dispute on an individual
basis and waive the right to class or group actions.

8VAC40-31-160. Certification criteria  for  all
postsecondary schools.

A. The criteria in this section shall apply to all postsecondary
schools for which certification is required. With regard to
postsecondary schools that are accredited by an accrediting
agency recognized by the U.S. Department of Education, the
council may apply a presumption of compliance with criteria
in this section if the school has complied with an accreditation

standard directed to the same subject matter as the criteria. The
council need not apply this presumption if the accreditation
standard is deficient in satisfying an identifiable goal of the
council. The council shall articulate reasons that the
accreditation standard is deficient.

B. The postsecondary school shall have a clear, accurate, and
comprehensive written statement, which shall be available to
the public upon request. The statement minimally shall include
the following items:

1. The history and development of the postsecondary
school;

2. An identification of any persons, entities, or institutions
that have a controlling ownership or interest in the
postsecondary school;

3. The purpose of the postsecondary school, including a
statement of the relative degree of emphasis on instruction,
research, and public service as well as a statement
demonstrating that the school's proposed offerings are
consistent with its stated purpose;

4. A description of the postsecondary school's activities,
including telecommunications activities away from its
principal location, and a list of all program areas in which
courses are offered away from the principal location;

5. A list of all locations in Virginia at which the
postsecondary school offers courses and a list of the degree
and nondegree programs currently offered or planned to be
offered in Virginia;

6. For each Virginia location, and for the most recent
academic year, the total number of students who were
enrolled as well as the total number and percentage of
students who were enrolled in each program offered;

7. For each Virginia location, the total number of students
who completed or graduated from the school as of the end
of the last academic year and the total number and
percentage of students who completed or graduated from
each program offered by the school as of the end of the last
academic year; and

8. For unaccredited institutions of higher education and
career-technical schools only, the total number of students
who report employment in their field of study within (i) six
months of completion or graduation and (ii) one year of
completion or graduation.

C. The postsecondary school or branch shall have a current,
written document available to students and the general public
upon request that accurately states the powers, duties, and
responsibilities of:

1. The governing board or owners of the school;

2. The chief operating officer, president, or director at that
branch in Virginia;

3. The principal administrators and their credentials at that
branch in Virginia; and

4. The students, if students participate in school governance.
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D. The postsecondary school shall have, maintain, and
provide to all applicants a policy document accurately defining
the minimum requirements for eligibility for admission to the
school and for acceptance at the specific degree level or into
all specific degree programs offered by the postsecondary
school that are relevant to the school's admissions standards. In
addition, the document shall explain:

1. The standards for academic credit or course completion
given for experience;

2. The criteria for acceptance of transfer credit where
applicable;

3. The criteria for refunds of tuition and fees;
4. Students' rights, privileges, and responsibilities; and

5. The established grievance process of the school, which
shall indicate that students should follow this process and
may contact council staff to file a complaint about the school
as a last resort. The written policy shall include a provision
that students will not be subjected to adverse actions by any
school officials as a result of initiating a complaint.

E. The postsecondary school shall maintain records on all
enrolled students. At a minimum, these records shall include:

1. Each student's application for admission and admissions
records containing information regarding the educational
qualifications of each regular student admitted that are
relevant to the postsecondary school's admissions standards.
Each student record must reflect the requirements and
justification for admission of the student to the
postsecondary school. Admissions records must be
maintained by the school, its successors, or its assigns for a
minimum of three years after the student's last date of
attendance.

2. An original agreement titled "Student Enrollment
Agreement” signed by the student and an authorized
representative of the school. The use of electronic signatures
is permissible so long as the use complies with the Uniform
Electronic Transactions Act (8 59.1-479 et seq. of the Code
of Virginia).

a. (Reserved.)

b. (Reserved.)

c. No postsecondary school shall condition the enrollment
of a student on:

(1) Entering into an agreement that requires the student to
arbitrate any dispute between the student and the school,
regardless of whether the agreement permits the student to
opt out of the requirement to arbitrate any such dispute in
the future; or

(2) Entering into an agreement that requires the student to
resolve a dispute on an individual basis and waive the right
to class or group actions.

2 3. A transcript of the student's academic or course work
at the school, which shall be retained permanently in either

hard copy forms or in an electronic database with backup by
the school, its successors, or its assigns.

3- 4. A record of student academic or course progress at the
school including programs of study, dates of enrollment,
courses taken and completed, grades, and indication of the
student's current status (graduated, probation, etc.) must be
retained permanently. Any changes or alterations to student
records must be accurately documented and signed by an
appropriate school official.

4. 5. A record of all financial transactions between each
individual student and the school including payments from
the student, payments from other sources on the student's
behalf, and refunds. Fiscal records must be maintained for a
minimum of three years after the student's last date of
attendance. When tuition and fees are paid by the student in
installments, a clear disclosure of truth-in-lending statement
must be provided to and signed by the student.

5. 6. The school shall make the documents referenced in
subdivisions 1 through 4 of this subsection available to the
student upon request. Academic transcripts shall be
provided upon request if the student is in good financial
standing.

F. Each school shall provide or make available to students,

prospective students, and other interested persons a catalog,
bulletin, brochure, or electronic media containing, at a
minimum, the following information:

1. The number of students enrolled in each program offered.

2. For each Virginia location, the total number of students
who completed or graduated from the school as of the end
of the last academic year and the total number and
percentage of students who completed or graduated from
each program offered by the school as of the end of the last
academic year.

3. A description of any financial aid offered by the school
including repayment obligations, standards of academic
progress required for continued participation in the
program, sources of loans or scholarships, the percentage of
students receiving federal financial aid (if applicable) and
the average student indebtedness at graduation.

4. A broad description, including academic or career-
technical objectives of each program offered, the number of
hours of instruction in each subject and total number of
hours required for course completion, course descriptions,
and a statement of the type of credential awarded.

5. A statement of tuition and fees and other charges related
to enrollment, such as deposits, fees, books and supplies,
tools and equipment, and any other charges for which a
student may be responsible.

6. The school's refund policy for tuition and fees pursuant to
subsection N of this section.

7. The school's procedures for handling complaints,
including procedures to ensure that a student will not be
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subject to unfair actions as a result of his initiation of a
complaint proceeding.

8. The name and address of the school's accrediting body, if
applicable.

9. The minimum requirements for satisfactory completion
of each degree level and degree program, or nondegree
certificates or diplomas.

10. A statement that accurately describes the transferability
of any courses.

11. A statement that accurately represents the transferability
of any diplomas, certificates, or degrees offered by the
school.

12. If the institution offers programs leading to the Associate
of Applied Science or Associate of Occupational Science
degree, a statement that these programs are terminal
occupational or technical programs and that credits
generally earned in these programs are not applicable to
other degrees.

13. The academic or course work schedule for the period
covered by the publication.

14. A statement that accurately details the type and amount
of career advising and placement services offered by the
school.

15. The name, location, and address of the main campus,
branch, or instructional site operating in Virginia.

G. The school must have a clearly defined process by which
the curriculum is established, reviewed, and evaluated.
Evaluation of school effectiveness must be completed on a
regular basis and must include;-but-netbe limited-te:

1. An explanation of how each program is consistent with
the mission of the school.

2. An explanation of the written process for evaluating each
degree level and program, or career-technical program, once
initiated and an explanation of the procedures for assessing
the extent to which the educational goals are being achieved.

3. Documented use of the results of these evaluations to
improve the degree and career-technical programs offered
by the school.

H. Pursuant to § 23-276.3 B of the Code of Virginia, the
school must maintain records that demonstrate it is financially
sound; exercises proper management, financial controls and
business practices; and can fulfill its commitments for
education or training. The school's financial resources should
be characterized by stability, which indicates the school is
capable of maintaining operational continuity for an extended
period of time. The stability indicator that will be used is the
USDOE Financial Ratio (composite score).

1. Institutions of higher education shall provide the results
of an annual audited, reviewed or compiled financial
statement. Career-technical schools shall provide the results
of an annual audited, reviewed or compiled financial
statement or the school may elect to provide financial

information on forms provided by council staff. The
financial report shall be prepared in accordance with
generally accepted accounting principles (GAAP) currently
in effect. The financial report shall cover the most recent
annual accounting period completed.

2. The USDOE composite score range is -1.0 to 3.0. Schools
with a score of 1.5 to 3.0 meet fully the stability requirement
in subsection | of this section; scores between 1.0 and 1.4
meet the minimum expectations; and scores less than 1.0 do
not meet the requirement and shall be immediately
considered for audit.

I. Pursuant to § 23-276.3 B of the Code of Virginia, the school
shall have and maintain a surety instrument issued by a surety
company or banking institution authorized to transact business
in Virginia that is adequate to provide refunds to students for
the unearned non-Title 1V portion of tuition and fees for any
given semester, quarter or term and to cover the administrative
cost associated with the instrument claim. The instrument shall
be based on the non-Title IV funds that have been received
from students or agencies for which the education has not yet
been delivered. This figure shall be indicated in an audited
financial statement as a Current (hon-Title 1V) Tuition
Liability. A school certified under this regulation shall be
exempt from the surety instrument requirement if it can
demonstrate a USDOE composite financial responsibility
score of 1.5 or greater on its current financial statement; or if it
can demonstrate a composite score between 1.0 and 1.4 on its
current financial statement and has scored at least 1.5 on a
financial statement in either of the prior two years. The school's
eligibility for the surety waiver shall be determined annually,
at the time of recertification.

1. Public postsecondary schools originating in a state other
than Virginia that are operating a branch campus or
instructional site in the Commonwealth of Virginia are
exempt from the surety bond requirement.

2. New schools and unaccredited existing schools must
complete at least five calendar years of academic instruction
or certification to qualify for the surety waiver or exemption.

3. Existing schools seeking a waiver of the surety instrument
requirement must submit an audited financial statement for
the most recent fiscal year end that reflects the appropriate
composite score as indicated in this subsection.

J. The school shall have a current written policy on faculty
accessibility that shall be distributed to all students. The school
shall ensure that instructional faculty are accessible to students
for academic or course advising at stated times outside a
course's regularly scheduled class hours at each branch and
throughout the period during which the course is offered.

K. All recruitment personnel must provide prospective
students with current and accurate information on the school
through the use of written and electronic materials and in oral
admissions interviews;
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1. The school shall be responsible and liable for the acts of
its admissions personnel.

2. No school, agent, or admissions personnel shall
knowingly make any statement or representation that is
false, inaccurate or misleading regarding the school.

L. All programs offered via telecommunications or distance
education must be comparable in content, faculty, and
resources to those offered in residence and must include
regular student-faculty interaction by computer, telephone,
mail, or face-to-face meetings. Telecommunication programs
and courses shall adhere to the following minimum standards:

1. The educational objectives for each program or course
shall be clearly defined, simply stated, and of such a nature
that they can be achieved through telecommunications.

2. Instructional materials and technology methods must be
appropriate to meet the stated objectives of the program or
course. The school must consider and implement basic
online navigation of any course or program, an information
exchange privacy and safety policy, a notice of minimum
technology specification for students and faculty, proper
system monitoring, and technology infrastructure
capabilities sufficient to meet the demands of the programs
being offered.

3. The school shall provide faculty and student training and
support services specifically related to telecommunication
activities.

4. The school shall provide for methods for timely
interaction between students and faculty.

5. The school shall develop standards that ensure that
accepted students have sufficient background, knowledge,
and technical skills to successfully undertake a
telecommunications program.

M. The school shall maintain and ensure that students have
access to a library with a collection, staff, services, equipment,
and facilities that are adequate and appropriate for the purpose
and enrollment of the school. Library resources shall be
current, well distributed among fields in which the institution
offers instructions, cataloged, logically organized, and readily
located. The school shall maintain a continuous plan for library
resource development and support, including objectives and
selections of materials. Current and formal written agreements
with other libraries or with other entities may be used.
Institutions offering graduate work shall provide access to
library resources that include basic reference and bibliographic
works and major journals in each discipline in which the
graduate program is offered. Career-technical schools shall
provide adequate and appropriate resources for completion of
course work.

N. In accordance with § 23-276.3 B of the Code of Virginia,
the school shall establish a tuition refund policy and
communicate it to students. Each school shall establish,
disclose, and utilize a system of tuition and fee charges for each
program of instruction. These charges shall be applied

uniformly to all similarly circumstanced students. This
requirement does not apply to group tuition rates to business
firms, industry, or governmental agencies that are documented
by written agreements between the school and the respective
organization.

1. The school shall adopt a minimum refund policy relative
to the refund of tuition, fees, and other charges. All fees and
payments, with the exception of the nonrefundable fee
described in subdivision 2 of this subsection, remitted to the
school by a prospective student shall be refunded if the
student is not admitted, does not enroll in the school, does
not begin the program or course, withdraws prior to the start
of the program, or is dismissed prior to the start of the
program.

2. A school may require the payment of a reasonable
nonrefundable initial fee, not to exceed $100, to cover
expenses in connection with processing a student's
enrollment, provided it retains a signed statement in which
the parties acknowledge their understanding that the fee is
nonrefundable. No other nonrefundable fees shall be
allowed prior to enrollment.

3. The school shall provide a period of at least three business
days, excluding weekends and holidays, during which a
student applicant may cancel his enrollment without
financial obligation other than the nonrefundable fee
described in subdivision 2 of this subsection.

4. Following the period described in subdivision 3 of this
subsection, a student applicant (one who has applied for
admission to a school) may cancel, by written notice, his
enrollment at any time prior to the first class day of the
session for which application was made. When cancellation
is requested under these circumstances, the school is
required to refund all tuition paid by the student, less a
maximum tuition fee of 15% of the stated costs of the course
or program or $100, whichever is less. A student applicant
will be considered a student as of the first day of classes.

5. The date of the institution's determination that the student
withdrew should be no later than 14 calendar days after the
student's last date of attendance as determined by the
institution from its attendance records. The institution is not
required to administratively withdraw a student who has
been absent for 14 calendar days. However, after 14
calendar days, the institution is expected to have determined
whether the student intends to return to classes or to
withdraw. In addition, if the student is eventually
determined to have withdrawn, the end of the 14-day period
begins the timeframe for calculating the refunds. In the
event that a written notice is submitted, the effective date of
termination shall be the date of the written notice. The
school may require that written notice be transmitted via
registered or certified mail, or by electronic transmission
provided that such a stipulation is contained in the written
enrollment contract. The school is required to submit
refunds to individuals who have terminated their status as
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students within 45 days after receipt of a written request or
the date the student last attended classes whichever is
sooner. An institution that provides the majority of its
program offerings through distance learning shall have a
plan for student termination, which shall be provided to
council staff for review with its annual or recertification
application.

6. In the case of a prolonged illness or accident, death in the
family, or other special circumstances that make attendance
impossible or impractical, a leave of absence may be granted
to the student if requested in writing by the student or
designee. No monetary charges or accumulated absences
may be assessed to the student during a leave of absence. A
school need not treat a leave of absence as a withdrawal if it
is an approved leave of absence. A leave of absence is an
approved leave of absence if:

a. The school has a formal, published policy regarding
leaves of absence;

b. The student followed the institution's policy in
requesting the leave of absence and submits a signed,
dated request with the reasons for the leave of absence;

c. The school determines that there is a reasonable
expectation that the student will return to the school;

d. The school approved the student's request in accordance
with the published policy;

e. The school does not impose additional charges to the
student as a result of the leave of absence;

f. The leave of absence does not exceed 180 days in any
12-month period; and

g. Upon the student's return from the leave of absence, the
student is permitted to complete the coursework he began
prior to the leave of absence.

7. If a student does not resume attendance at the institution
on or before the end of an approved leave of absence, the
institution must treat the student as a withdrawal, and the
date that the leave of absence was approved should be
considered the last date of attendance for refund purposes.

8. The minimum refund policy for a school that financially
obligates the student for a quarter, semester, trimester or
other period not exceeding 4-1/2 calendar months shall be
as follows:

a. For schools that utilize an add/drop period, a student
who withdraws during the add/drop period shall be
entitled to 100% refund for the period.

b. For unaccredited schools and schools that do not utilize
an add/drop period:

(1) A student who enters school but withdraws during the
first 1/4 (25%) of the period is entitled to receive as a
refund a minimum of 50% of the stated cost of the course
or program for the period.

(2) A student who enters a school but withdraws after
completing 1/4 (25%), but less than 1/2 (50%) of the

period is entitled to receive as a refund a minimum of 25%
of the stated cost of the course or program for the period.

(3) A student who withdraws after completing 1/2 (50%),
or more than 1/2 (50%), of the period is not entitled to a
refund.

9. The minimum refund policy for a school that financially
obligates the student for the entire amount of tuition and fees
for the entirety of a program or course shall be as follows:

a. A student who enters the school but withdraws or is
terminated during the first quartile (25%) of the program
shall be entitled to a minimum refund amounting to 75%
of the cost of the program.

b. A student who withdraws or is terminated during the
second quartile (more than 25% but less than 50%) of the
program shall be entitled to a minimum refund amounting
to 50% of the cost of the program.

c. A student who withdraws or is terminated during the
third quartile (more than 50% but less than 75%) of the
program shall be entitled to a minimum refund amounting
to 25% of the cost of the program.

d. A student who withdraws after completing more than
three quartiles (75%) of the program shall not be entitled
to a refund.

10. The minimum refund policy for a school that offers its
programs completely via telecommunications or distance
education shall be as follows:

a. For a student canceling after the 5th calendar day
following the date of enrollment but prior to receipt by the
school of the first completed lesson assignment, all
moneys paid to the school shall be refunded, except the
nonrefundable fee described in subdivision 2 of this
subsection.

b. If a student enrolls and withdraws or is discontinued
after submission of the first completed lesson assignment,
but prior to the completion of the program, minimum
refunds shall be calculated as follows:

(1) A student who starts the program but withdraws up to
and including completion of the first quartile (25%) of the
program is entitled to receive as a refund a minimum of
75% of the stated cost of the course or program for the
period.

(2) A student who starts the program but withdraws after
completing up to the second quartile (more than 25%, but
less than 50%) of the program is entitled to receive as a
refund a minimum of 50% of the stated cost of the course
or program for the period.

(3) A student who starts the program but withdraws after
completing up to the third quartile (more than 50%, but
less than 75%) of the program is entitled to receive as a
refund a minimum of 25% of the stated cost of the course
or program for the period.
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(4) A student who withdraws after completing the third
quartile (75%) or more of the program is not entitled to a
refund.

c. The percentage of the program completed shall be
determined by comparing the number of completed lesson
assignments received by the school to the total number of
lesson assignments required in the program.

d. If the school uses standard enrollment terms, such as
semesters or quarters, to measure student progress, the
school may use the appropriate refund policy as provided
in subdivision 8 or 9 of this subsection.

11. Fractions of credit for courses completed shall be
determined by dividing the total amount of time required to
complete the period or the program by the amount of time
the student actually spent in the program or the period, or by
the number of correspondence course lessons completed, as
described in the contract.

12. Expenses incurred by students for instructional supplies,
tools, activities, library, rentals, service charges, deposits,
and all other charges are not required to be considered in
tuition refund computations when these expenses have been
represented separately to the student in the enrollment
contract and catalogue, or other documents, prior to
enrollment in the course or program. The school shall adopt
and adhere to reasonable policies regarding the handling of
these expenses when calculating the refund.

13. For programs longer than one year, the policy outlined
in subdivisions 9, 10, and 11 of this subsection shall apply
separately for each academic year or portion thereof.

14. Schools shall comply with the cancellation and
settlement policy outlined in this section, including
promissory notes or contracts for tuition or fees sold to third
parties.

15. When notes, contracts or enrollment agreements are sold
to third parties, the school shall continue to have the
responsibility to provide the training specified regardless of
the source of any tuition, fees, or other charges that have
been remitted to the school by the student or on behalf of the
student.

O. The school shall keep relevant academic transcripts for all
teaching faculty to document that each has the appropriate
educational credentials in the area of teaching responsibility.
In the event teaching qualification is based on professional
competencies or  scholarly  achievements, relevant
documentation to support reported experience must be retained
by the school.

P. If an internship, externship, or production work is
necessary as a part of the school's education program, the
school must adhere to the following:

1. When programs contain internships or externships, in any
form, the professional training must:

a. Be identified as part of the approved curriculum of the
school and be specified in terms of expected learning
outcomes in a written training plan.

b. Be monitored by an instructor of record during the
entire period of the internship.

c. Not be used to provide labor or as replacement for a
permanent employee.

d. Be performed according to a specified schedule of time
required for training including an expected completion
date.

e. If the internship, externship, or production work is part
of the course requirement, the student may not be
considered as a graduate or issued a graduation credential
until the internship, externship, or production work has
been satisfactorily completed.

2. When receiving compensation for services provided by
students as part of their education program, the school must
clearly inform customers that services are performed by
students by (i) posting a notice in plain view of the public or
(if) requiring students to wear nametags that identify them
as students while performing services related to their
training.

Q. An institution shall notify council staff of the following

occurrences no later than 30 days prior to said occurrence:

1. Addition of new programs or modifications to existing
program. Program names must adhere to the CIP taxonomy
maintained by the National Center for Education Statistics.

2. Addition of a new branch location or instructional site.
3. Address change of a branch or instructional site in
Virginia.

Notification of the above-referenced occurrences shall be

submitted in writing on forms provided by and in a manner
prescribed by the council.

R. An institution shall notify the council of the following
occurrences no later than 30 days following said occurrence.

1. Naming of new school president.
2. Naming of new campus or branch director.

3. Naming of person responsible for the regulatory oversight
of the institution.
VA.R. Doc. No. R21-6430; Filed August 12, 2020, 11:32 a.m.

VIRGINIA POLYTECHNIC INSTITUTE AND STATE
UNIVERSITY

Final Regulation

REGISTRAR'S NOTICE: Virginia Polytechnic Institute and
State University is claiming an exemption from the
Administrative Process Act in accordance with § 2.2-4002 A 6
of the Code of Virginia, which exempts educational
institutions operated by the Commonwealth.
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Title of Regulation: 8VAC105-11. Parking and Traffic
(amending 8VAC105-11-10).

Statutory Authority: § 23.1-1301 of the Code of Virginia.
Effective Date: August 17, 2020.

Agency Contact: Lori Buchanan, Business Services Specialist,
Vice President for Policy and Governance, 319 Burruss Hall,

Blacksburg, VA 24061, telephone (540) 231-9512, or email
lorib90@vt.edu.

Summary:
The amendment updates the university's parking regulations
to reflect revised parking and traffic procedures.

8VAC105-11-10. Definitions.
The following words and terms when used in this chapter

shall have the following meanings unless the context clearly
indicates otherwise:

"Parking and Traffic Procedures" means the Parking and
Traffic Operational Manual, 2020-21 Academic Year, Volume
28, Virginia Tech Rarking Transportation Services, effective
August-1-2019 revised July 2020.

"Virginia Tech" means Virginia Polytechnic Institute and
State University.

"University owned or leased property" means any property
owned, leased, or controlled by Virginia Tech.

DOCUMENTS INCORPORATED BY REFERENCE
(8VAC105-11)

arking—and— aII_le Spe|,at|e_al_ .ME“ ual .,e_lu_ he 26
2;g1g zigzg, ,:elad_ e —rear—Virg! ”E‘E Ie. eg '; Bivision—of
Parking and Traffic Operational Manual, 2020-21 Academic
Year, Volume 28, Transportation Services, Virginia Tech (rev.

7/2020)

VAR. Doc. No. R21-6481; Filed August 12, 2020, 3:15 p.m.

* *

TITLE 9. ENVIRONMENT

STATE WATER CONTROL BOARD

Fast-Track Regulation

Title of Regulation: 9VAC25-20. Fees for Permits and
Certificates (amending 9VAC25-20-110, 9VAC25-20-120,
9VAC25-20-130, 9VAC25-20-142).

Statutory Authority: § 62.1-44.15:6 of the Code of Virginia.
Public Hearing Information: No public hearings are scheduled.
Public Comment Deadline: September 30, 2020.

Effective Date: October 15, 2020.

Agency Contact: Melissa Porterfield, Department of
Environmental Quality, 1111 East Main Street, Suite 1400,
P.O. Box 1105, Richmond, VA 23218, telephone (803) 698-
4238, or email melissa.porterfield@deq.virginia.gov.

Basis: Section 62.1-44.15:6 of the Code of Virginia directs the
State Water Control Board to adopt regulations to assess fees
to issue, reissue, amend, or modify any permit or certificate.

Purpose: A periodic review was recently conducted for this
regulation, and the result of the review was to amend the
regulation to remove fees that are no longer needed. This
amendment removes fees for municipal separate storm sewer
system (MS4) and construction activity permitting fees from
this regulation. Permit fees for MS4 and construction activities
are assessed under the Virginia Stormwater Management
Program (VSMP) Regulation (9VAC25-870) and are no longer
needed in 9VAC25-20. Removal of the MS4 and construction
activity fees will minimize confusion concerning the
applicable permit fees. The amendments protect public health,
safety, or welfare by removing incorrect permit fee information
for MS4 and construction activities.

Rationale for Using Fast-Track Rulemaking Process: A
periodic review was recently conducted for this regulation and
the result of the review was to amend the regulation to remove
fees that are no longer needed. This amendment removes fees
for MS4 and construction activity permitting from this
regulation. Permit fees for MS4 and construction activities are
assessed under the Virginia Stormwater Management Program
(VSMP) Regulation (9VAC25-870) and are no longer needed
in 9VAC25-20 and therefore the changes are noncontroversial.

Substance: This amendment removes fees for MS4 and
construction activity permitting from this regulation.

Issues: Removing fees for MS4 and construction activity
permitting from this regulation will benefit the public and the
agency. Removing these fees will minimize confusion
concerning the applicable permit fees. There are no
disadvantages to the public or the Commonwealth.

Department of Planning and Budget's Economic Impact
Analysis:
Summary of the Proposed Amendments to Regulation. The

State Water Control Board (Board) proposes to repeal obsolete
text.

Background. The Virginia storm water management program
has been administered by both the Department of
Environmental Quality (DEQ) and the Department of
Conservation and Recreation (DCR). DEQ administered the
program through 9VAC25-750 General Virginia Pollutant
Discharge Elimination System (VPDES) Permit Regulation for
Discharges of Storm Water from Small Municipal Separate
Storm Sewer Systems until the 2004 General Assembly
adopted legislation (Chapter 372)! that transferred the storm
water permitting responsibility from DEQ to DCR. The fees
for the program regulated through 9VAC25-750 are in
9VAC25-20 Fees for Permits and Certificates. After the
General Assembly transferred the storm water permitting
responsibility from DEQ to DCR, the Board repealed
9VAC25-750,2 but did not remove fee listings for storm water
permits from 9 VAC 25-20. The Board now proposes to amend
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certain sections of 9VAC 25-20 to remove the fees associated
with storm water permits. Other fees will remain unchanged.

The 2013 Virginia Acts of Assembly (Chapters 756° and 793%)
then transferred certain water quality programs from DCR to
DEQ, including storm water. Consequently, a new DEQ
regulation was promulgated: 9 VAC 25-870 Virginia
Stormwater Management Program.® Storm water permit fees
are included in 9 VAC 25-870.

Estimated Benefits and Costs. The fees concerning storm water
permits listed in 9VAC25-20 are obsolete and have not been
assessed since 2004. The proposed removal of these fees from
the regulation would have no impact on fees charged or
collected, but would be beneficial in that it would reduce the
likelihood that readers of the regulation are misled.

Businesses and Other Entities Affected. The proposed repeal
of text would affect readers of the regulation. No costs would
be introduced.

Small Businesses® Affected. The proposed repeal of text does
not appear to substantively affect small businesses.

Localities” Affected.® The proposed repeal of text does not
appear to substantively affect localities and does not introduce
costs for local governments.

Projected Impact on Employment. The proposed repeal of text
does not affect total employment.

Effects on the Use and Value of Private Property. The proposed
repeal of text does not appear to substantively affect the use
and value of private property or real estate development costs.

1See http://legl.state.va.us/cgi-bin/legp504.exe?041+ful+CHAP0372
2See https://townhall.virginia.gov/L/ViewAction.cfm?actionid=1872
3See http://legl.state.va.us/cgi-bin/legp504.exe?131+ful+CHAP0756
“See http://legl.state.va.us/cgi-bin/legp504.exe?131+ful+CHAP0793
5See https://townhall.virginia.gov/L/ViewAction.cfm?actionid=4069

®Pursuant to § 2.2-4007.04 of the Code of Virginia, small business is defined
as "a business entity, including its affiliates, that (i) is independently owned
and operated and (ii) employs fewer than 500 full-time employees or has gross
annual sales of less than $6 million."

™Locality" can refer to either local governments or the locations in the
Commonwealth where the activities relevant to the regulatory change are most
likely to occur.

88 2.2-4007.04 defines “particularly affected" as bearing disproportionate
material impact.
Agency's Response to Economic Impact Analysis: The
department has reviewed the economic impact analysis
prepared by the Department of Planning and Budget and has
no comment.

Summary:
As a result of a periodic review of 9VAC25-20, the
amendments remove permitting fees for municipal separate
storm sewer systems and construction activity, which are no
longer administered under this chapter.

9VAC25-20-110. Fee schedules for individual VPDES and
VPA new permit issuance, and individual VWP, SWW,
and GWW new permit issuance and existing permit
reissuance.

A. Virginia Pollutant Discharge Elimination System
(VPDES) permits. The following fee schedules apply to
applications for issuance of a new individual VPDES permit or
certificate. (Note: All flows listed in the table below are facility
"design" flows.)

VPDES Industrial Major $24,000
VPDES Municipal Major $21,300
Stormwater/MS4 $21:300
VPDES Industrial Minor/No

Standard Limits $10,200
VPDES Industrial Minor/Standard

Limits $3,300
VPDES Industrial Stormwater $7,200
VPDES Municipal Minor/Greater

Than 100,000 GPD $7,500
VPDES Municipal Minor/10,001

GPD-100,000 GPD $6,000
VPDES Municipal Minor/1,001

GPD-10,000 GPD $5,400
VPDES Municipal Minor/1,000 GPD

or less $2,000
VPDES Municipal - The

authorization for land application,

distribution, or marketing of

biosolids or land disposal of sewage

sludge $5,000*
Stormwater/MS4 $2,000
*For a new VPDES permit that includes authorization
for land application, distribution, or marketing of
biosolids or land disposal of sewage sludge, the $5,000
biosolids permit fee will be paid in addition to the
required VPDES permit fee.

B. Virginia Pollution Abatement (VPA) permits. The
following fee schedules apply to applications for issuance of a
new individual VPA permit or certificate.

VPA Concentrated Animal Feeding

Operation (Reserved)
VPA Intensified Animal Feeding

Operation (Reserved)
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VPA Industrial Wastewater
Operation/Land Application of 10

or More Inches Per Year $15,000

VPA Industrial Wastewater
Operation/Land Application of Less

Than 10 Inches Per Year $10,500

VPA Industrial Sludge Operation

VPA Combined Sludge Operation -
Industrial Sludge (excluding water
treatment plant residuals) and
Municipal Biosolids

$7,500

$7,500

VPA Municipal Wastewater
Operation

VPA Municipal Biosolids
Operation

$13,500

$5,000

All other operations not specified

above $750

C. Virginia Water Protection (VWP) permits. The following
fee schedules apply to applications for issuance of a new
individual and reissuance of an existing individual VWP
permit or certificate. Only one permit application fee shall be
assessed per application; for a permit application involving
more than one of the operations described below, the

VWP Individual/Minimum
Instream Flow - Withdrawals
less than 1,000,000 gallons on

any day that do not otherwise $10.000
qualify for a general VWP
permit for water withdrawals
VWP Individual/Reservoir - $35,000
Major
VWP Individual/Reservoir - $25,000
Minor
$2,400 plus $220
for each 4,356 sq.

ft. (1/10 acre) (or
portion thereof)
of incremental
impact over
87,120 sq. ft. (two
acres) ($7,500
maximum)

VWP Individual/Nonmetallic
Mineral Mining

D. Surface Water Withdrawal (SWW) permits or certificates
issued in response to Chapter 24 (8§ 62.1-242 et seq.) of Title
62.1 of the Code of Virginia. The following fee schedules
apply to applications for issuance of a new individual, and
reissuance of an existing individual SWW permit or certificate.

governing fee shall be based upon the primary purpose of the Agricultural withdrawal not
proposed activity. (Note: Withdrawal amounts shown in the exceeding 150 million gallons in
table below are maximum daily withdrawals.) any single month (Reserved)
$2,400 plus $220 Agricultural withdrawal greater than
for each 4,356 sq. 150 million gallons but less than 300
ft. (1/10 acre) (or million gallons in any single month (Reserved)
e s S| pern ) || agrcturl il of 50
! : million gallons or greater in any
and/or Open Water) impact over single month (Reserved)
87,120 sq. ft. (two
acres) ($60,000 Surface Water Withdrawal $12,000
maximum) E. Groundwater Withdrawal (GWW) permits issued in
VWP Individual/Minimum response to Chapter 25 (§ 62.1-254 et seq.) of Title 62.1 of the
Instream Flow - Withdrawals Code of Virginia. The following fee schedules apply to
$25,000 s - L )
equal to or greater than applications for issuance of a new individual, and reissuance
3,000,000 gallons on any day of an existing individual GWW permit or certificate.
VWP Individual/Minimum Agricultural withdrawal not
Instream Flow - Withdrawals $20.000 exceeding 150 million gallons in any
between 2,000,000 and ' single month (Reserved)
2,999,999 gallons on any day Agricultural withdrawal greater than
VWP Individual/Minimum 150 million gallons but less than 300
Instream Flow - Withdrawals $15.000 million gallons in any single month (Reserved)
between 1,000,000 and ' Aaricultural withd l of 300
1,999,999 gallons on any day gricuftural withdrawal ol
million gallons or greater in any
single month (Reserved)

Volume 37, Issue 1

Virginia Register of Regulations

August 31, 2020




Regulations

Groundwater Withdrawal/Initial
Permit for an Existing Withdrawal
Based Solely on Historic
Withdrawals $1,200

Groundwater Withdrawal - effective
through December 31, 2018 $6,000

Groundwater Withdrawal - effective
January 1, 2019 $9,000

9VAC25-20-120. Fee schedules for major modification of
individual permits or certificates requested by the permit
or certificate holder.

The following fee schedules apply to applications for major
modification of an individual permit or certificate requested by
the permit or certificate holder:

1. Virginia Pollutant Discharge Elimination System
(VPDES) permits. The application fees listed in the table
below apply to a major modification that occurs (and
becomes effective) before the stated permit expiration date.
(Note: All flows listed in the table below are facility
"design” flows.)

*The fee for modification of a VPDES permit due
to changes relating to authorization for land
application, distribution, or marketing of biosolids
or land disposal of sewage sludge shall be $1,000,
notwithstanding other modification fees incurred.
The modification fee shall apply for any addition
of land application sites to a permit.

2. Virginia Pollution Abatement (VPA) permits. The
application fees listed in the table below apply to a major
modification that occurs (and becomes effective) before the
stated permit expiration date.

VPA Concentrated Animal (Reserved)
Feeding Operation

VPA Intensified Animal Feeding (Reserved)
Operation

VPA Industrial Wastewater $7,500

Operation/Land Application of 10
or More Inches Per Year

VPA Industrial Wastewater $5,250
Operation/Land Application of

VPDES Industrial Major $12,000 Less Than 10 Inches Per Year
VPDES Municipal Major $10,650 VPA Industrial Sludge Operation $3,7501
VPDES Municipal- Major $5,150 VPA Combined Sludge Operation $3,7501
Stormwater/MS4 - Industrial Sludges (excluding
- - water treatment plant residuals)
VPDES Inc_ius_trlal Minor/No $5,100 and Municipal Biosolids
Standard Limits
VPDES Industrial Minor/Standard $3,300 \éPA Municipal Wastewater $6,750
i peration
Limits
; VPA Municipal Biosolids $1,000%2
VPDES Industrial Stormwater $3,600 Operation
VPDES Municipal Minor/Greater $3,750 . -
Than 100,000 GPD All other operations not specified $375
above
\G/EBIE_SHI)\SU&;S%&FI)B/Imor/lO,OOl $3,000 ! The modification fee shall apply for any addition of
i land application sites to a permit.
VPDES Municipal Minor/1,001 $2,700 2When adding any industrial source (excluding water
GPD - 10,000 GPD treatment plant residuals) to a permit that only
VPDES Municipal - modification $1.000* authorlz_es: thg land application of mumcnpal biosolids,
relating to the authorization for the qulflcr?tll(l)n fef for a VPA combined sludge
land application, distribution, or operation shall apply.
marketing of biosolids or land 3. Virginia Water Protection (VWP) permits. (Note: Only
disposal of sewage sludge one permit application fee shall be assessed per application;
VPDES Municipal Minor/1,000 $1.000 for a permit ap_plication involving more than one of the
GPD or Less operations described below, the governing fee shall be based
upon the primary purpose of the proposed activity.)
Stormwater/MS4 VWP Individual/Surface $1,200 plus $110 for
Water Impacts (Wetlands, each 4,356 sqg. ft.
(1/10 acre) (or portion
thereof) of
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Streams and/or Open
Water)

incremental impact
over 87,120 sq. ft.
(two acres) ($30,000

maximum)
VWP Individual/Minimum $5,000
Instream Flow
VWP Individual/Reservoir $12,500

(Major or Minor)

VWP
Individual/Nonmetallic
Mineral Mining

$1,200 plus $110 for
each 4,356 sq. ft.
(1/10 acre) (or portion
thereof) of
incremental impact
over 87,120 sq. ft.
(two acres) ($3,750
maximum)

4. Surface Water Withdrawal (SWW) permits or certificates
issued in response to Chapter 24 (§ 62.1-242 et seq.) of Title

62.1 of the Code of Virginia.

Agricultural withdrawal not
exceeding 150 million gallons in
any single month

(Reserved)

Agricultural withdrawal greater
than 150 million gallons but less
than 300 million gallons in any

single month

(Reserved)

Agricultural withdrawal of 300
million gallons or greater in any
single month

(Reserved)

Surface Water Withdrawal

$6,000

5. Groundwater Withdrawal (GWW) permits issued in
response to Chapter 25 (§ 62.1-254 et seq.) of Title 62.1 of

the Code of Virginia.

Agricultural withdrawal not
exceeding 150 million gallons in
any single month

(Reserved)

Agricultural withdrawal greater than

150 million gallons but less than
300 million gallons in any single
month

(Reserved)

Agricultural withdrawal of 300
million gallons or greater in any
single month

(Reserved)

Groundwater Withdrawal/Initial
Permit for an Existing Withdrawal
Based Solely on Historic
Withdrawals

$600

Groundwater Withdrawal

$3,000

9VAC25-20-130. Fees for filing registration statements or
applications for general permits issued by the board.

The following fees apply to filing of applications or
registration statements for all general permits issued by the
board, except:

1. The fee for filing a registration statement for coverage
under 9VAC25-110 (General VPDES Permit for Domestic
Sewage Discharges of Less Than or Equal to 1,000 GPD) is
$0.
2. The fee for filing a registration statement for coverage
under 9VAC25-120 (General VPDES Permit Regulation for
Discharges Frem from Petroleum Contaminated Sites) is $0.
3. The fee for filing an application or registration statement

for coverage under a VWP General Permit issued by the
board shall be:

VWP General/Less Than 4,356
sq. ft. (1/10 acre) of Surface
Water Impact (Wetlands,
Streams and/or Open Water)

$0

VWP General/4,356 sq. ft. to
21,780 sq. ft. (1/10 acre to 1/2
acre) of Surface Water Impact
(Wetlands, Streams and/or
Open Water)

$600

VWP General/21,781 sg. ft. to
43,560 sq. ft. (greater than 1/2
acre to one acre) of Surface
Water Impact (Wetlands,
Streams and/or Open Water)

$1,200

VWP General/43,561 sq. ft. to
87,120 sq. ft. (greater than one
acre to two acres) of Surface
Water Impact (Wetlands,
Streams and/or Open Water)

$1,200 plus $120
for each 4,356 sq. ft.
(2/20 acre) (or
portion thereof) of
incremental impact
over 43,560 sq. ft.
(one acre) ($2,400
maximum)

VWP General/Minimum
Instream Flow/Reservoir -
Water withdrawals and/or
pond construction

$2,400

4.

specified-in-subdivision-4-b-ef this-sectionthe The Tee for
filing a registration statement for coverage under a VPDES

storm—water—general general/industrial stormwater permit

issued by the board shall be: $500.

VPDES Generalfndustrial- Storm $500
Water-Management

V/PDES General/Storm-Water $500
Management-Phase Hand-Clearing
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5. Except as specified in subdivisions 1, 2, 3 and 4 of this
section, the fee for filing an application or registration
statement for coverage under any general permit issued by
the board shall be $600.

9VAC25-20-142. Permit maintenance fees.

A. The following annual permit maintenance fees apply to
each individual VPDES and VPA permit, including expired
permits that have been administratively continued, except
those exempted by 9VAC25-20-50 B or 9VAC25-20-60 A 4:

1. Base fee rate for Virginia Pollutant Discharge Elimination
System (VPDES) permitted facilities. (Note: All flows
listed in the table below are facility "design" flows.)

VVPDES Industrial Major $7,876

VPDES Municipal Major/Greater

Than 10 MGD $7,794

VPDES Municipal Major/2 MGD

-10 MGD $7,138

VPDES Municipal Major/Less

Than 2 MGD $6,317
: icinal Mai

Stormwater/MS4 $6,235

VPDES Industrial Minor/No

Standard Limits $3,347

VPDES Industrial Minor/Standard

Limits $1,969

VPDES Industrial Minor/Water

Treatment System $1,969

VPDES Industrial Stormwater $2,363

VPDES Municipal Minor/Greater

Than 100,000 GPD $2,461

VPDES Municipal Minor/10,001

GPD - 100,000 GPD $1,969

VPDES Municipal Minor/1,001

GPD - 10,000 GPD $1,772

VPDES Municipal Minor/1,000

GPD or Less $656
cinal Mi

Stormwater/MS4 $656

2. Base fee rate for Virginia Pollution Abatement (VPA)
permits.

VPA Industrial Wastewater
Operation/Land Application of
10 or More Inches Per Year $2,461

VPA Industrial Wastewater
Operation/Land Application of

Less Than 10 Inches Per Year $1,723
VPA Industrial Sludge
Operation $1,231

VPA Combined Sludge
Operation - Industrial Sludges
(excluding water treatment plant
residuals) and Municipal

Biosolids $1,231
VPA Municipal Wastewater

Operation $2,215
VPA Municipal Biosolids

Operation $100
VPA Concentrated Animal

Feeding Operation (Reserved)
VPA Intensified Animal Feeding

Operation (Reserved)

All other operations not
specified above $123

3. The amount of the annual permit maintenance fee due
from the owner for VPDES and VPA permits for a specified
year as required by 9VAC25-20-40 C shall be calculated
according to the following formulae:

F= BxC
C= 1+ ACPI
CPI - 215.15
ACPI =
215.15
Where:

F = the permit maintenance fee amount due for the
specified calendar year, expressed in dollars.
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B = the base fee rate for the type of VPDES or VPA permit
from subdivision 1 or 2 of this subsection, expressed in
dollars.

C = the Consumer Price Index adjustment factor.

ACPI = the difference between CPI and 215.15 (the
average of the Consumer Price Index values for all-urban
consumers for the 12-month period ending on April 30,
2009), expressed as a proportion of 215.15.

CPI = the average of the Consumer Price Index values for
all-urban consumers for the 12-month period ending on
April 30 of the calendar year before the specified year for
which the permit maintenance fee is due. (The Consumer
Price Index for all-urban consumers is published by the
U.S. Department of Labor, Bureau of Labor Statistics,
U.S. All items, CUUROOOOSAD).

For example, if calculating the 2010 permit maintenance fee
(F) for a VPDES Industrial Major source:

CPI = 215.15 (the average of CPI values from May 1,
2008, to April 30, 2009, inclusive would be used for the
2010 permit maintenance fee calculation).

ACPI = zero for the 2010 permit maintenance fee
calculation (i.e., (CPlI - 215.15)/215.15 = (215.15 -
215.15)/215.15 = 0). (Note: ACPI for other years would
not be zero.)

C = 1.0 for the 2010 permit maintenance fee calculation
(i.e., 1+ ACPI=1+0=1.0).

B = $7,876 (i.e. the value for a VPDES Industrial Major
source, taken from subdivision 1 of this subsection).

F = $7,876 for the 2010 permit maintenance fee
calculation for this VPDES Industrial Major source (i.e.,
$7,876 x 1.0 = $7,876).

4. Permit maintenance fees (F) calculated for each facility
shall be rounded to the nearest dollar.

5. The total amount of permit fees collected by the board
(permit maintenance fees plus permit application fees) shall
not exceed 50% of direct costs for administration,
compliance, and enforcement of VPDES and VVPA permits.
The director shall take whatever action is necessary to
ensure that this limit is not exceeded.

B. Additional permit maintenance fees.

1. An additional permit maintenance fee of $1,000 shall be
paid annually by permittees in a toxics management
program. Any facility that performs acute or chronic
biological testing for compliance with a limit or special
condition requiring monitoring in a VPDES permit is
included in the toxics management program.

2. An additional permit maintenance fee of $1,000 shall be
paid annually by permittees that have more than five process
wastewater discharge outfalls at a single facility (not
including "internal™ outfalls).

3. For a local government or public service authority with
permits for multiple facilities in a single jurisdiction, the

total permit maintenance fees for all permits held as of April
1, 2004, shall not exceed $32,818 per year.

C. If the category of a facility (as described in subdivision A
1 or A 2 of this section) changes as the result of a permit
modification, the permit maintenance fee based upon the
permit category as of April 1 shall be submitted by October 1.

D. Annual permit maintenance fees may be discounted for
participants in the Environmental Excellence Program as
described in 9VAC25-20-145.

VA.R. Doc. No. R21-5834; Filed August 10, 2020, 3:17 p.m.

Final Regulation

REGISTRAR'S NOTICE: The State Water Control Board is
claiming an exemption from Article 2 of the Administrative
Process Act in accordance with (i) §2.2-4006 A 3, which
excludes regulations that consist only of changes in style or
form or corrections of technical errors and (ii) in accordance
with § 2.2-4006 A 4 c of the Code of Virginia, which excludes
regulations that are necessary to meet the requirements of
federal law or regulations, provided such regulations do not
differ materially from those required by federal law or
regulation. The State Water Control Board will receive,
consider, and respond to petitions by any interested person at
any time with respect to reconsideration or revision.

Title of Regulation: 9VAC25-31. Virginia Pollutant
Discharge Elimination System (VPDES) Permit Regulation
(amending 9VAC25-31-10, 9VAC25-31-25, 9VAC25-31-40,
9VAC25-31-100, 9VAC25-31-120, 9VAC25-31-130,
9VAC25-31-170, 9VAC25-31-190, 9VAC25-31-200,
9VAC25-31-220, 9VAC25-31-280, 9VAC25-31-380,
9VAC25-31-800).

Statutory Authority: § 62.1-44.15 of the Code of Virginia;
8§ 402 of the federal Clean Water Act; 40 CFR Parts 122, 123,
124, 403, and 503.

Effective Date: October 1, 2020.

Agency Contact: Elleanore Daub, Department of
Environmental Quality, 1111 East Main Street, Suite 1400,
P.O. Box 1105, Richmond, VA 23218, telephone (804) 698-

4067, FAX (804) 698-4178, or email
elleanore.daub@deq.virginia.gov.
Summary:

The amendments (i) incorporate the June 12, 2019, National
Pollutant Discharge and Elimination System (NPDES)
Applications and Program Updates rule that applies to
40 CFR 122.21 and 40 CFR 124, which modernizes and
clarifies permit applications by including items such as
email information and North American Industry
Classification System (NAICS) codes; (ii) conform
throughout the regulation "storm water” (two words) to
"stormwater" (one word) to be consistent with the NPDES
Multi-Sector General Permit for Stormwater Discharges
Associated with Industrial Activity; (iii) make two
definitions consistent with 40 CFR 122.26; (iv) update the
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40 CFR reference being incorporated to July 1, 2019; (v)
include a reference to Virginia Environmental Laboratory
Accredited Program requirements; (vi) update a reference
to wastewater works operator license regulations; and (vii)
correct citations throughout the regulation.

Part |
Definitions and General Program Requirements

9VAC25-31-10. Definitions.

"Act" means Federal Water Pollution Control Act, also
known as the Clean Water Act (CWA), as amended, 33 USC
8§ 1251 et seq.

"Administrator” means the Administrator of the United States
Environmental Protection Agency, or an authorized
representative.

"Animal feeding operation” or "AFO™ means a lot or facility
(other than an aquatic animal production facility) where the
following conditions are met: (i) animals (other than aquatic
animals) have been, are, or will be stabled or confined and fed
or maintained for a total of 45 days or more in any 12-month
period, and (ii) crops, vegetation forage growth, or post-harvest
residues are not sustained in the normal growing season over
any portion of the lot or facility.

"Applicable standards and limitations” means all state,
interstate, and federal standards and limitations to which a
discharge, a sewage sludge use or disposal practice, or a related
activity is subject under the CWA (33 USC § 1251 et seq.) and
the law, including effluent limitations, water quality standards,
standards of performance, toxic effluent standards or
prohibitions, best management practices, pretreatment
standards, and standards for sewage sludge use or disposal
under §§ 301, 302, 303, 304, 306, 307, 308, 403, and 405 of
CWA.

"Approval authority” means the Director of the Department
of Environmental Quality.

"Approved POTW Pretreatment Program™ or "Program™ or
"POTW Pretreatment Program" means a program administered
by a POTW that meets the criteria established in Part VII
(9VAC25-31-730 et seq.) of this chapter and which has been
approved by the director or by the administrator in accordance
with 9VAC25-31-830.

"Approved program™ or "approved state" means a state or
interstate program which that has been approved or authorized
by EPA under 40 CFR Part 123.

"Aquaculture project” means a defined managed water area
which that uses discharges of pollutants into that designated
area for the maintenance or production of harvestable
freshwater, estuarine, or marine plants or animals.

"Average monthly discharge limitation" means the highest
allowable average of daily discharges over a calendar month,
calculated as the sum of all daily discharges measured during
a calendar month divided by the number of daily discharges
measured during that month.

"Average weekly discharge limitation" means the highest
allowable average of daily discharges over a calendar week,
calculated as the sum of all daily discharges measured during
a calendar week divided by the number of daily discharges
measured during that week.

"Best management practices” or "BMPs™ means schedules of
activities, prohibitions of practices, maintenance procedures,
and other management practices to implement the prohibitions
listed in 9VAC25-31-770 and to prevent or reduce the
pollution of surface waters. BMPs also include treatment
requirements, operating procedures, and practices to control
plant site run-off, spillage or leaks, sludge or waste disposal,
or drainage from raw material storage.

"Biosolids" means a sewage sludge that has received an
established treatment and is managed in a manner to meet the
required pathogen control and vector attraction reduction, and
contains concentrations of regulated pollutants below the
ceiling limits established in 40 CFR Part 503 and 9VAC25-31-
540, such that it meets the standards established for use of
biosolids for land application, marketing, or distribution in
accordance with this chapter. Liquid biosolids contains less
than 15% dry residue by weight. Dewatered biosolids contains
15% or more dry residue by weight.

"Board" means the Virginia State Water Control Board or
State Water Control Board.

"Bypass" means the intentional diversion of waste streams
from any portion of a treatment facility.

"Class | sludge management facility" means any POTW
identified under Part VII (9VAC25-31-730 et seq.) of this
chapter as being required to have an approved pretreatment
program and any other treatment works treating domestic
sewage classified as a Class | sludge management facility by
the regional administrator, in conjunction with the director,
because of the potential for its sludge use or disposal practices
to adversely affect public health and the environment.

"Concentrated animal feeding operation™ or "CAFO" means
an AFO that is defined as a Large CAFO or as a Medium
CAFO, or that is designated as a Medium CAFO or a Small
CAFO. Any AFO may be designated as a CAFO by the
director in accordance with the provisions of 9VAC25-31-130
B.

1. "Large CAFO." An AFO is defined as a Large CAFO if
it stables or confines as many or more than the numbers of
animals specified in any of the following categories:

a. 700 mature dairy cows, whether milked or dry;
b. 1,000 veal calves;

c. 1,000 cattle other than mature dairy cows or veal calves.
Cattle includes but-isneot-timited-to heifers, steers, bulls
and cow/calf pairs;

d. 2,500 swine each weighing 55 pounds or more;
e. 10,000 swine each weighing less than 55 pounds;
f. 500 horses;
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g. 10,000 sheep or lambs;

h. 55,000 turkeys;

i. 30,000 laying hens or broilers, if the AFO uses a liquid
manure handling system;

j. 125,000 chickens (other than laying hens), if the AFO
uses other than a liquid manure handling system;

k. 82,000 laying hens, if the AFO uses other than a liquid
manure handling system;

1. 30,000 ducks, if the AFO uses other than a liquid manure
handling system; or

m. 5,000 ducks if the AFO uses a liquid manure handling
system.

2. "Medium CAFOQ." The term Medium CAFO includes any
AFO with the type and number of animals that fall within
any of the ranges below that has been defined or designated
as a CAFO. An AFO is defined as a Medium CAFO if:

a. The type and number of animals that it stables or
confines falls within any of the following ranges:

(1) 200 to 699 mature dairy cattle, whether milked or dry;
(2) 300 to 999 veal calves;

(3) 300 to 999 cattle other than mature dairy cows or veal
calves. Cattle includes but-is-netlimited-te heifers, steers,
bulls and cow/calf pairs;

(4) 750 to 2,499 swine each weighing 55 pounds or more;
(5) 3,000 to 9,999 swine each weighing less than 55
pounds;

(6) 150 to 499 horses;

(7) 3,000 to 9,999 sheep or lambs;

(8) 16,500 to 29,999 laying hens or broilers, if the AFO
uses a liquid manure handling system;

(9) 37,500 to 124,999 chickens (other than laying hens), if
the AFO uses other than a liquid manure handling system;
(10) 25,000 to 81,999 laying hens, if the AFO uses other
than a liquid manure handling system;

(11) 10,000 to 29,999 ducks, if the AFO uses other than a
liquid manure handling system;

(12) 1,500 to 4,999 ducks, if the AFO uses a liquid manure
handling system; and

b. Either one of the following conditions are met:

(1) Pollutants are discharged into surface waters of the

state through a man-made ditch, flushing system, or other
similar man-made device; or

(2) Pollutants are discharged directly into surface waters
of the state that originate outside of and pass over, across,
or through the facility or otherwise come into direct
contact with the animals confined in the operation.

3. "Small CAFO." An AFO that is designated as a CAFO
and is not a Medium CAFO.

"Concentrated aquatic animal production facility” means a
hatchery, fish farm, or other facility which that meets the
criteria of this definition, or whiech that the board designates
under 9VAC25-31-140. A hatchery, fish farm, or other facility
is a concentrated aquatic animal production facility if it
contains, grows, or holds aquatic animals in either of the
following categories:

1. Cold water fish species or other cold water aquatic
animals in ponds, raceways, or other similar structures
which discharge at least 30 days per year but does not
include:

a. Facilities which produce less than 9,090 harvest weight
kilograms (approximately 20,000 pounds) of aquatic
animals per year; and

b. Facilities which feed less than 2,272 kilograms
(approximately 5,000 pounds) of food during the calendar
month of maximum feeding; or

2. Warm water fish species or other warm water aquatic
animals in ponds, raceways, or other similar structures
which discharge at least 30 days per year, but does not
include:

a. Closed ponds which discharge only during periods of
excess run-off; or

b. Facilities which produce less than 45,454 harvest
weight kilograms (approximately 100,000 pounds) of
aquatic animals per year.

Cold water aquatic animals include;-but-are-nettimited-to; the
Salmonidae family of fish (e.g., trout and salmon).

Warm water aquatic animals include;-but-are-netlimited-to;
the Ictaluridae, Centrarchidae and Cyprinidae families of fish
(e.g., respectively, catfish, sunfish and minnows).

"Contiguous zone" means the entire zone established by the
United States under Article 24 of the Convention on the
Territorial Sea and the Contiguous Zone (37 FR 11906).

"Continuous discharge" means a discharge which occurs
without interruption throughout the operating hours of the
facility, except for infrequent shutdowns for maintenance,
process changes, or other similar activities.

"Control authority" refers to the POTW if the POTW's
pretreatment program submission has been approved in
accordance with the requirements of 9VAC25-31-830 or the
approval authority if the submission has not been approved.

"Co-permittee” means a permittee to a VPDES permit that is
only responsible for permit conditions relating to the discharge
for which it is the operator.

"CWA" means the Clean Water Act (33 USC § 1251 et seq.)
(formerly referred to as the Federal Water Pollution Control
Act or Federal Water Pollution Control Act Amendments of
1972) Public Law 92-500, as amended by Public Law 95-217,
Public Law 95-576, Public Law 96-483, Public Law 97-117,
and Public Law 100-4.
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"CWA and regulations™ means the Clean Water Act (CWA)
and applicable regulations promulgated thereunder. For the
purposes of this chapter, it includes state program
requirements.

"Daily discharge" means the discharge of a pollutant
measured during a calendar day or any 24-hour period that
reasonably represents the calendar day for purposes of
sampling. For pollutants with limitations expressed in units of
mass, the daily discharge is calculated as the total mass of the
pollutant discharged over the day. For pollutants with
limitations expressed in other units of measurement, the daily
discharge is calculated as the average measurement of the
pollutant over the day.

"Department"” or "DEQ" means the Virginia Department of
Environmental Quality.

"Designated project area" means the portions of surface
within which the permittee or permit applicant plans to confine
the cultivated species, using a method or plan or operation
(including-butnettimited-to; physical confinement) which, on
the basis of reliable scientific evidence, is expected to ensure
that specific individual organisms comprising an aquaculture
crop will enjoy increased growth attributable to the discharge
of pollutants and be harvested within a defined geographic
area.

"Direct discharge" means the discharge of a pollutant.

"Director” means the Director of the Department of
Environmental Quality or an authorized representative.

"Discharge,” when used without qualification, means the
discharge of a pollutant.

"Discharge," when used in Part VII (9VAC25-31-730 et seq.)
of this chapter, means "indirect discharge" as defined in this
section.

"Discharge of a pollutant™ means:

1. Any addition of any pollutant or combination of
pollutants to surface waters from any point source; or

2. Any addition of any pollutant or combination of
pollutants to the waters of the contiguous zone or the ocean
from any point source other than a vessel or other floating
craft which is being used as a means of transportation.

This definition includes additions of pollutants into surface
waters from: surface run-off which that is collected or
channeled by man; discharges through pipes, sewers, or other
conveyances owned by a state, municipality, or other person
which that do not lead to a treatment works; and discharges
through pipes, sewers, or other conveyances, leading into
privately owned treatment works. This term does not include
an addition of pollutants by any indirect discharger.

"Discharge Monitoring Report" or "DMR" means the form
supplied by the department or an equivalent form developed by
the permittee and approved by the board, for the reporting of
self-monitoring results by permittees.

"Draft permit" means a document indicating the board's
tentative decision to issue or deny, modify, revoke and reissue,
terminate, or reissue a permit. A notice of intent to terminate a
permit, and a notice of intent to deny a permit are types of draft
permits. A denial of a request for modification, revocation and
reissuance, or termination is not a draft permit. A proposed
permit is not a draft permit.

"Effluent limitation" means any restriction imposed by the
board on quantities, discharge rates, and concentrations of
pollutants which that are discharged from point sources into
surface waters, the waters of the contiguous zone, or the ocean.

"Effluent limitations guidelines” means a regulation
published by the administrator under § 304(b) of the CWA to
adopt or revise effluent limitations.

"Environmental Protection Agency" or "EPA" means the
United States Environmental Protection Agency.

"Existing source™ means any source which that is not a new
source or a new discharger.

"Facilities or equipment™ means buildings, structures, process
or production equipment or machinery which that form a
permanent part of a new source and which that will be used in
its operation, if these facilities or equipment are of such value
as to represent a substantial commitment to construct. It
excludes facilities or equipment used in connection with
feasibility, engineering, and design studies regarding the new
source or water pollution treatment for the new source.

"Facility or activity" means any VPDES point source or
treatment works treating domestic sewage or any other facility
or activity (including land or appurtenances thereto) that is
subject to regulation under the VPDES program.

"General permit" means a VPDES permit authorizing a
category of discharges under the CWA and the law within a
geographical area.

"Hazardous substance" means any substance designated
under the Code of Virginia and 40 CFR Part 116 pursuant to
§ 311 of the CWA.

"Incorporated place” means a city, town, township, or village
that is incorporated under the Code of Virginia.

"Indian country" means (i) all land within the limits of any
Indian reservation under the jurisdiction of the United States
government, notwithstanding the issuance of any patent, and
including rights-of-way running through the reservation; (ii)
all dependent Indian communities with the borders of the
United States whether within the originally or subsequently
acquired territory thereof, and whether within or without the
limits of a state; and (iii) all Indian allotments, the Indian titles
to which have not been extinguished, including rights-of-way
running through the same.

"Indirect discharge" means the introduction of pollutants into
a POTW from any nondomestic source regulated under
8 307(b), (c) or (d) of the CWA and the law.
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"Indirect discharger" means a nondomestic discharger
introducing pollutants to a POTW.

"Individual control strategy” means a final VPDES permit
with supporting documentation showing that effluent limits are
consistent with an approved wasteload allocation or other
documentation that shows that applicable water quality
standards will be met not later than three years after the
individual control strategy is established.

"Industrial residual™ means solid or semisolid industrial waste
including solids, residues, and precipitates separated or created
by the unit processes of a device or system used to treat
industrial wastes.

"Industrial user" or "user"
discharge.

"Industrial wastes" means liquid or other wastes resulting
from any process of industry, manufacture, trade, or business,
or from the development of any natural resources.

"Interference” means an indirect discharge which that, alone
or in conjunction with an indirect discharge or discharges from
other sources, both: (i) inhibits or disrupts the POTW, its
treatment processes or operations, or its sludge processes, use,
or disposal; and (ii) therefore is a cause of a violation of any
requirement of the POTW's VPDES permit (including an
increase in the magnitude or duration of a violation) or of the
prevention of biosolids use or sewage sludge disposal in
compliance with the following statutory provisions and
regulations or permits issued thereunder (or more stringent
state or local regulations): Section 405 of the Clean Water Act,
the Solid Waste Disposal Act (SWDA) (including Title II,
more commonly referred to as the Resource Conservation and
Recovery Act (RCRA) (42 USC § 6901 et seq.), and including
state regulations contained in any state sludge management
plan prepared pursuant to Subtitle D of the SWDA\) the Clean
Air Act (42 USC § 701 et seq.), the Toxic Substances Control
Act (15 USC § 2601 et seq.), and the Marine Protection,
Research and Sanctuaries Act (33 USC 8 1401 et seq.).

"Interstate agency" means an agency of two or more states
established by or under an agreement or compact approved by
Congress, or any other agency of two or more states having
substantial powers or duties pertaining to the control of
pollution as determined and approved by the administrator
under the CWA and regulations.

"Land application” means, in regard to sewage, biosolids, and
industrial residuals, the distribution of treated wastewater of
acceptable quality, referred to as effluent, or stabilized sewage
sludge of acceptable quality, referred to as biosolids, or
industrial residuals by spreading or spraying on the surface of
the land, injecting below the surface of the land, or
incorporating into the soil with a uniform application rate for
the purpose of fertilizing crops or vegetation or conditioning
the soil. Sites approved for land application of biosolids in
accordance with this chapter are not considered to be treatment
works. Bulk disposal of stabilized sludge or industrial residuals
in a confined area, such as in landfills, is not land application.

means a source of indirect

For the purpose of this chapter, the use of biosolids in
agricultural research and the distribution and marketing of
exceptional quality biosolids are not land application.

"Land application area” means, in regard to an AFO, land
under the control of an AFO owner or operator that is owned,
rented, or leased to which manure, litter, or process wastewater
from the production area may be applied.

"Land application area" means, in regard to biosolids, the area
in the permitted field, excluding the setback area, where
biosolids may be applied.

"Local ordinance" means an ordinance adopted by counties,
cities, or towns in accordance with § 62.1-44.16 or 62.1-
44.19:3 of the Code of Virginia.

"Log sorting facilities" and "log storage facilities" mean
facilities whose discharges result from the holding of
unprocessed wood, for example, logs or roundwood with bark
or after removal of bark held in self-contained bodies of water
(mill ponds or log ponds) or stored on land where water is
applied intentionally on the logs (wet decking).

"Major facility" means any VPDES facility or activity
classified as such by the regional administrator in conjunction
with the board.

"Malodor" means an unusually strong or offensive odor
associated with biosolids or sewage sludge as distinguished
from odors normally associated with biosolids or sewage
sludge.

"Man-made" means constructed by man and used for the
purpose of transporting wastes.

"Manure” means manure, bedding, compost and raw
materials or other materials commingled with manure or set
aside for disposal.

"Maximum daily discharge limitation" means the highest
allowable daily discharge.

"Municipal separate storm sewer" means a conveyance or
system of conveyances—including (including roads with
drainage systems, municipal streets, catch basins, curbs,
gutters, ditches, man-made channels, or storm drains; drains):
(i) owned or operated by a state, city, town, borough, county,
parish, district, association, or other public body (created by or
pursuant to state law) having jurisdiction over disposal of
sewage, industrial wastes, storm-water stormwater, or other
wastes, including special districts under state law, such as a
sewer district, flood control district or drainage district, or
similar entity, or an Indian tribe or an authorized Indian tribal
organization , or a designated and approved management
agency under § 208 of the CWA; that discharges to surface
waters of the state; (ii) designed or used for collecting or
conveying sterm-water stormwater; (iii) that is not a combined
sewer; and (iv) that is not part of a publicly owned treatment
works (POTW).

"Municipality" means a city, town, county, district,
association, or other public body created by or under state law
and having jurisdiction over disposal of sewage, industrial
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wastes, or other wastes, or an Indian tribe or an authorized
Indian tribal organization, or a designated and approved
management agency under § 208 of the CWA.

"National Pollutant Discharge Elimination System" or
"NPDES" means the national program for issuing, modifying,
revoking and reissuing, terminating, monitoring and enforcing
permits, and imposing and enforcing pretreatment
requirements under 8§ 307, 402, 318, and 405 of the CWA.
The term includes an approved program.

"National pretreatment standard," "pretreatment standard," or
"standard," when used in Part VII (9VAC25-31-730 et seq.) of
this chapter, means any regulation containing pollutant
discharge limits promulgated by the EPA in accordance with §
307(b) and (c) of the CWA, which applies to industrial users.
This term includes prohibitive discharge limits established
pursuant to 9VAC25-31-770.

"New discharger" means any building, structure, facility, or
installation:

1. From which there is or may be a discharge of pollutants;

2. That did not commence the discharge of pollutants at a
particular site prior to August 13, 1979;

3. Which That is not a new source; and

4. Whieh That has never received a finally effective VPDES
permit for discharges at that site.

This definition includes an indirect discharger which
commences discharging into surface waters after August 13,
1979. It also includes any existing mobile point source (other
than an offshore or coastal oil and gas exploratory drilling rig
or a coastal oil and gas developmental drilling rig) such as a
seafood processing rig, seafood processing vessel, or aggregate
plant, that begins discharging at a site for which it does not
have a permit, and any offshore or coastal mobile oil and gas
exploratory drilling rig or coastal mobile oil and gas
developmental drilling rig that commences the discharge of
pollutants after August 13, 1979.

"New source," except when used in Part VII (9VAC25-31-
730 et seq.) of this chapter, means any building, structure,
facility, or installation from which there is or may be a
discharge of pollutants, the construction of which commenced:

1. After promulgation of standards of performance under
8§ 306 of the CWA which that are applicable to such source;
or

2. After proposal of standards of performance in accordance
with § 306 of the CWA which that are applicable to such
source, but only if the standards are promulgated in
accordance with § 306 of the CWA within 120 days of their
proposal.

"New source," when used in Part VII of this chapter, means
any building, structure, facility, or installation from which
there is or may be a discharge of pollutants, the construction of
which commenced after the publication of proposed
pretreatment standards under § 307(c) of the CWA which that

will be applicable to such source if such standards are
thereafter promulgated in accordance with that section,
provided that:

1. a. The building, structure, facility, or installation is
constructed at a site at which no other source is located;

b. The building, structure, facility, or installation totally
replaces the process or production equipment that causes
the discharge of pollutants at an existing source; or

c. The production of wastewater generating processes of
the building, structure, facility, or installation are
substantially independent of an existing source at the same
site. In determining whether these are substantially
independent, factors such as the extent to which the new
facility is integrated with the existing plant, and the extent
to which the new facility is engaged in the same general
type of activity as the existing source should be
considered.

2. Construction on a site at which an existing source is
located results in a modification rather than a new source if
the construction does not create a new building, structure,
facility, or installation meeting the criteria of subdivision 1
b or c of this definition but otherwise alters, replaces, or adds
to existing process or production equipment.

3. Construction of a new source as defined under this
subdivision has commenced if the owner or operator has:

a. Begun, or caused to begin, as part of a continuous on-
site construction program:

(1) Any placement, assembly, or installation of facilities
or equipment; or

(2) Significant site preparation work including clearing,
excavation, or removal of existing buildings, structures, or
facilities which that is necessary for the placement,
assembly, or installation of new source facilities or
equipment; or

b. Entered into a binding contractual obligation for the
purchase of facilities or equipment which that are intended
to be used in its operation within a reasonable time.
Options to purchase or contracts which that can be
terminated or modified without substantial loss, and
contracts for feasibility, engineering, and design studies
do not constitute a contractual obligation under this
subdivision.

"Overburden™ means any material of any nature, consolidated
or unconsolidated, that overlies a mineral deposit, excluding
topsoil or similar naturally occurring surface materials that are
not disturbed by mining operations.

"Owner" means the Commonwealth or any of its political
subdivisions including,—but-net-limited-to; sanitation district
commissions and authorities, and any public or private
institution, corporation, association, firm or company
organized or existing under the laws of this or any other state
or country, or any officer or agency of the United States, or any
person or group of persons acting individually or as a group

Volume 37, Issue 1

Virginia Register of Regulations

August 31, 2020




Regulations

that owns, operates, charters, rents, or otherwise exercises
control over or is responsible for any actual or potential
discharge of sewage, industrial wastes, or other wastes to state
waters, or any facility or operation that has the capability to
alter the physical, chemical, or biological properties of state
waters in contravention of § 62.1-44.5 of the Code of Virginia.

"Owner" or "operator" means the owner or operator of any
facility or activity subject to regulation under the VPDES
program.

"Pass through" means a discharge which that exits the POTW
into state waters in quantities or concentrations which that,
alone or in conjunction with a discharge or discharges from
other sources, is a cause of a violation of any requirement of
the POTW's VPDES permit (including an increase in the
magnitude or duration of a violation).

"Permit" means an authorization, certificate, license, or
equivalent control document issued by the board to implement
the requirements of this chapter. Permit includes a VPDES
general permit. Permit does not include any permit whieh that
has not yet been the subject of final agency action, such as a
draft permit or a proposed permit.

"Person” means an individual, corporation, partnership,
association, a governmental body, a municipal corporation, or
any other legal entity.

"Point source” means any discernible, confined, and discrete
conveyance including,—but-—nettimited—te; any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure, container,
rolling stock, concentrated animal feeding operation, landfill
leachate collection system, vessel, or other floating craft from
which pollutants are or may be discharged. This term does not
include return flows from irrigated agriculture or agricultural
sterm-water stormwater run-off.

"Pollutant” means dredged spoil, solid waste, incinerator
residue, filter backwash, sewage, garbage, sewage sludge,
munitions, chemical wastes, biological materials, radioactive
materials (except those regulated under the Atomic Energy Act
of 1954, as amended (42 USC § 2011 et seq.)), heat, wrecked
or discarded equipment, rock, sand, cellar dirt and industrial,
municipal, and agricultural waste discharged into water. It does
not mean:

1. Sewage from vessels; or

2. Water, gas, or other material that is injected into a well to
facilitate production of oil or gas, or water derived in
association with oil and gas production and disposed of in a
well if the well used either to facilitate production or for
disposal purposes is approved by the board, and if the board
determines that the injection or disposal will not result in the
degradation of ground or surface water resources.

"POTW treatment plant” means that portion of the POTW
which that is designed to provide treatment (including
recycling and reclamation) of municipal sewage and industrial
waste.

"Pretreatment” means the reduction of the amount of
pollutants, the elimination of pollutants, or the alteration of the
nature of pollutant properties in wastewater prior to or in lieu
of discharging or otherwise introducing such pollutants into a
POTW. The reduction or alteration may be obtained by
physical, chemical, or biological processes, process changes or
by other means, except as prohibited in Part V11 of this chapter.
Appropriate  pretreatment technology includes control
equipment, such as equalization tanks or facilities, for
protection against surges or slug loadings that might interfere
with or otherwise be incompatible with the POTW. However,
where wastewater from a regulated process is mixed in an
equalization facility with unregulated wastewater or with
wastewater from another regulated process, the effluent from
the equalization facility must meet an adjusted pretreatment
limit calculated in accordance with Part V11 of this chapter.

"Pretreatment requirements" means any requirements arising
under Part VII (9VAC25-31-730 et seq.) of this chapter
including the duty to allow or carry out inspections, entry or
monitoring activities; any rules, regulations, or orders issued
by the owner of a publicly owned treatment works; or any
reporting requirements imposed by the owner of a publicly
owned treatment works or by the regulations of the board.
Pretreatment requirements do not include the requirements of
a national pretreatment standard.

"Primary industry category" means any industry category
listed in the NRDC settlement agreement (Natural Resources
Defense Council et al. v. Train, 8 E.R.C. 2120 (D.D.C. 1976),
modified 12 E.R.C. 1833 (D.D.C. 1979)); also listed in 40 CFR
Part 122 Appendix A.

"Privately owned treatment works" or "PVOTW" means any
device or system whieh that is (i) used to treat wastes from any
facility whose operator is not the operator of the treatment
works and (ii) not a POTW.

"Process wastewater" means any water which that, during
manufacturing or processing, comes into direct contact with or
results from the production or use of any raw material,
intermediate product, finished product, byproduct, or waste
product. Process wastewater from an AFO means water
directly or indirectly used in the operation of the AFO for any
of the following: spillage or overflow from animal or poultry
watering systems; washing, cleaning, or flushing pens, barns,
manure pits, or other AFO facilities; direct contact swimming,
washing, or spray cooling of the animals; or dust control.
Process wastewater from an AFO also includes any water that
comes into contact with any raw materials, products, or
byproducts including manure, litter, feed, milk, eggs, or
bedding.

"Production area" means that part of an AFO that includes the
animal confinement area, the manure storage area, the raw
materials storage area, and the waste containment areas. The
animal confinement area includes but-is-not-timited-te open
lots, housed lots, feedlots, confinement houses, stall barns, free
stall barns, milkrooms, milking centers, cowyards, barnyards,
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medication pens, walkers, animal walkways, and stables. The
manure storage area includes but-is—not-limited-to lagoons,
runoff ponds, storage sheds, stockpiles, under house or pit
storages, liquid impoundments, static piles, and composting
piles. The raw materials storage areas inecludes—but—is—het
fimited—te include feed silos, silage bunkers, and bedding
materials. The waste containment area includes but—is—net
limited—to settling basins, and areas within berms and
diversions that separate uncontaminated sterm—water
stormwater. Also included in the definition of production area
is any egg washing or egg processing facility, and any area
used in the storage, handling, treatment, or disposal of
mortalities.

"Proposed permit" means a VPDES permit prepared after the
close of the public comment period (and, when applicable, any
public hearing and administrative appeals) which is sent to
EPA for review before final issuance. A proposed permit is not
a draft permit.

"Publicly owned treatment works" or "POTW" means a
treatment works as defined by § 212 of the CWA, which is
owned by a state or municipality (as defined by § 502(4) of the
CWA). This definition includes any devices and systems used
in the storage, treatment, recycling, and reclamation of
municipal sewage or industrial wastes of a liquid nature. It also
includes sewers, pipes, and other conveyances only if they
convey wastewater to a POTW treatment plant. The term also
means the municipality as defined in § 502(4) of the CWA,
which has jurisdiction over the indirect discharges to and the
discharges from such a treatment works.

"Recommencing discharger" means a source which
recommences discharge after terminating operations.

"Regional administrator”" means the Regional Administrator
of Region Il of the Environmental Protection Agency or the
authorized representative of the regional administrator.

"Rock crushing and gravel washing facilities" means facilities
which that process crushed and broken stone, gravel, and
riprap.

"Schedule of compliance” means a schedule of remedial
measures included in a permit, including an enforceable
sequence of interim requirements (for example, actions,
operations, or milestone events) leading to compliance with the
law, the CWA and regulations.

"Secondary industry category" means any industry category
which that is not a primary industry category.

"Secretary" means the Secretary of the Army, acting through
the Chief of Engineers.

"Septage" means the liquid and solid material pumped from a
septic tank, cesspool, or similar domestic sewage treatment
system, or a holding tank when the system is cleaned or
maintained.

"Setback area" means the area of land between the boundary
of the land application area and adjacent features where
biosolids or other managed pollutants may not be land applied.

"Severe property damage" means substantial physical
damage to property, damage to the treatment facilities which
causes them to become inoperable, or substantial and
permanent loss of natural resources which can reasonably be
expected to occur in the absence of a bypass. Severe property
damage does not mean economic loss caused by delays in
production.

"Sewage from vessels" means human body wastes and the
wastes from toilets and other receptacles intended to receive or
retain body wastes that are discharged from vessels and
regulated under § 312 of CWA.

"Sewage sludge™ means any solid, semisolid, or liquid residue
removed during the treatment of municipal wastewater or
domestic sewage. Sewage sludge includes—butis-nettimited
te; solids removed during primary, secondary, or advanced
wastewater treatment, scum, domestic septage, portable toilet
pumpings, type Il marine sanitation device pumpings, and
sewage sludge products. Sewage sludge does not include grit
or screenings, or ash generated during the incineration of
sewage sludge.

"Sewage sludge use" or "disposal practice” means the
collection, storage, treatment, transportation, processing,
monitoring, use of biosolids, or disposal of sewage sludge.

"Significant industrial user" or "SIU" means:

1. Except as provided in subdivisions 2 and 3 of this
definition:
a. All industrial users subject to categorical pretreatment
standards under 9VAC25-31-780 and incorporated by
reference in 9VAC25-31-30; and

b. Any other industrial user that: discharges an average of
25,000 gallons per day or more of process wastewater to
the POTW (excluding sanitary, noncontact cooling and
boiler blowdown wastewater); contributes a process
wastestream which makes up 5.0% or more of the average
dry weather hydraulic or organic capacity of the POTW
treatment plant; or is designated as such by the control
authority, on the basis that the industrial user has a
reasonable potential for adversely affecting the POTW's
operation or for violating any pretreatment standard or
requirement.

2. The control authority may determine that an industrial
user subject to categorical pretreatment standards under
9VAC?25-31-780 and 40 CFR ehapter Chapter I, subehapter
Subchapter N is a nonsignificant categorical industrial user
rather than a significant industrial user on a finding that the
industrial user never discharges more than 100 gallons per
day (gpd) of total categorical wastewater (excluding
sanitary, noncontact cooling and boiler blowdown
wastewater, unless specifically included in the pretreatment
standard) and the following conditions are met:

a. The industrial user, prior to control authority's finding,
has consistently complied with all applicable categorical
pretreatment standards and requirements;
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b. The industrial user annually submits the certification
statement required in 9VAC25-31-840 together with any
additional information necessary to support the
certification statement; and

c. The industrial user never discharges any untreated
concentrated wastewater.

3. Upon a finding that an industrial user meeting the criteria
in subdivision 1 b of this definition has no reasonable
potential for adversely affecting the POTW's operation or
for violating any pretreatment standard or requirement, the
control authority may at any time, on its own initiative or in
response to a petition received from an industrial user or
POTW, and in accordance with Part VII (9VAC25-31-730
et seq.) of this chapter, determine that such industrial user is
not a significant industrial user.

"Significant materials" means, but is not limited to: raw
materials; fuels; materials such as solvents, detergents, and
plastic pellets; finished materials such as metallic products;
raw materials used in food processing or production; hazardous
substances designated under § 101(14) of CERCLA (42 USC
8 9601(14)); any chemical the facility is required to report
pursuant to § 313 of Title 1l of SARA (42 USC § 11023);
fertilizers; pesticides; and waste products such as ashes, slag
and sludge that have the potential to be released with sterm
water stormwater discharges.

"Silvicultural point source™" means any discernible, confined
and discrete conveyance related to rock crushing, gravel
washing, log sorting, or log storage facilities which that are
operated in connection with silvicultural activities and from
which pollutants are discharged into surface waters. The term
does not include nonpoint source silvicultural activities such as
nursery operations, site preparation, reforestation and
subsequent cultural treatment, thinning, prescribed burning,
pest and fire control, harvesting operations, surface drainage,
or road construction and maintenance from which there is
natural run-off. However, some of these activities (such as
stream crossing for roads) may involve point source discharges
of dredged or fill material which may require a CWA § 404
permit.

"Site" means the land or water area where any facility or
activity is physically located or conducted, including adjacent
land used in connection with the facility or activity.

"Sludge-only facility” means any treatment works treating
domestic sewage whose methods of biosolids use or sewage
sludge disposal are subject to regulations promulgated
pursuant to the law and § 405(d) of the CWA, and is required
to obtain a VPDES permit.

"Source” means any building, structure, facility, or
installation from which there is or may be a discharge of
pollutants.

"Standards for biosolids use or sewage sludge disposal”
means the regulations promulgated pursuant to the law and
8405(d) of the CWA which that govern minimum

requirements for sludge quality, management practices, and
monitoring and reporting applicable to sewage sludge or the
use of biosolids or disposal of sewage sludge by any person.

"State” means the Commonwealth of Virginia.

"State/EPA agreement" means an agreement between the
regional administrator and the state which coordinates EPA
and state activities, responsibilities and programs including
those under the CWA and the law.

"State Water Control Law" or "Law" means Chapter 3.1
(8 62.1-44.2 et seq.) of Title 62.1 of the Code of Virginia.

“Storm—water—means—storm—water "'Stormwater” means
stormwater run-off, snow melt run-off, and surface run-off and
drainage.

“Storm—water "Stormwater” discharge associated with
industrial activity" means the discharge from any conveyance
which that is used for collecting and conveying storm-water
stormwater and which that is directly related to manufacturing,
processing; or raw materials storage areas at an industrial plant.
The term does not include discharges from facilities or
activities excluded from the VPDES program under 9VAC25-
31. For the categories of industries identified in this definition,
the term includes;butis-retlimited-tosterm-water stormwater
discharges from industrial plant yards; immediate access roads
and rail lines used or traveled by carriers of raw materials,
manufactured products, waste material, or byproducts used or
created by the facility; material handling sites; refuse sites;
sites used for the application or disposal of process
wastewaters; sites used for the storage and maintenance of
material handling equipment; sites used for residual treatment,
storage, or disposal; shipping and receiving areas;
manufacturing buildings; storage areas (including tank farms)
for raw materials, and intermediate and final products; and
areas where industrial activity has taken place in the past and
significant materials remain and are exposed to storm-water
stormwater. For the purposes of this definition, material
handling activities include the storage, loading and unloading,
transportation, or conveyance of any raw material,
intermediate product, final product, byproduct, or waste
product. The term excludes areas located on plant lands
separate from the plant's industrial activities, such as office
buildings and accompanying parking fets lots, as long as the
drainage from the excluded areas is not mixed with sterm-water
stormwater drained from the above described areas. Industrial
facilities (including industrial facilities that are federally, state,
or municipally owned or operated that meet the description of
the facilities listed in subdivisions 1 through 10 of this
definition) include those facilities designated under the
provisions of 9VAC25-31-120 A 1 c or under 9VAC25-31-120
A 7 a (1) or (2) of the VPDES Permit Regulation. The
following categories of facilities are considered to be engaging
in industrial activity for purposes of this subsection:

1. Facilities subject to sterm—water stormwater effluent
limitations guidelines, new source performance standards,
or toxic pollutant effluent standards under 40 CFR

Volume 37, Issue 1

Virginia Register of Regulations

August 31, 2020




Regulations

Subchapter N (except facilities with toxic pollutant effluent
standards that are exempted under category 18} 10 of this
definition);

2. Facilities classified as Standard Industrial Classifications
(SIC) 24 (except 2434), 26 (except 265 and 267), 28 (except
283} 283 and 285), 29, 311, 32 (except 323), 33, 3441, 373
(Office of Management and Budget (OMB) SIC Manual,
1987);

3. Facilities classified as Standard-lndustrial-Classitications
SIC 10 through 14 (mineral industry) (OMB SIC Manual,
1987) including active or inactive mining operations (except
for areas of coal mining operations no longer meeting the
definition of a reclamation area under 40 CFR 434.11(l)
because the performance bond issued to the facility by the
appropriate  SMCRA.  Surface Mining Control and
Reclamation Act of 1977 (SMCRA) (30 USC § 1201 et seq.)
authority has been released, or except for areas of non-coal
mining operations which that have been released from
applicable state or federal reclamation requirements after
December 17, 1990) and oil and gas exploration,
production, processing, or treatment operations, or
transmission facilities that discharge sterm—water
stormwater contaminated by contact with or that has come
into contact with, any overburden, raw material,
intermediate products, finished products, byproducts, or
waste products located on the site of such eperations;
operations (inactive mining operations are mining sites that
are not being actively mined, but which have an identifiable
owner/operator owner or operator; inactive mining sites do
not include sites where mining claims are being maintained
prior to disturbances associated with the extraction,
beneficiation, or processing of mined materials, nor sites
where minimal activities are undertaken for the sole purpose
of maintaining a mining claim);

4. Hazardous waste treatment, storage, or disposal facilities,
including those that are operating under interim status or a
permit under Subtitle C of RCRA (42 USC § 6901 et seq.);

5. Landfills, land application sites, and open dumps that
receive or have received any industrial wastes (waste that is
received from any of the facilities described under this
subsection) including those that are subject to regulation

under Subtitle D of RCRA{42-USC§-6901 et seq-);

6. Facilities involved in the recycling of materials, including
metal scrapyards, battery reclaimers, salvage yards, and
automobile junkyards, including but limited to those
classified as Standard-industrial- Classification SIC 5015 and
5093;

7. Steam electric power generating facilities, including coal
handling sites;

8. Transportation facilities classified as Standard-tndustrial
Classifications SIC 40, 41, 42 (except 4221-25), 43, 44, 45,
and 5171 whieh that have vehicle maintenance shops,
equipment cleaning operations, or airport deicing
operations. Only those portions of the facility that are either

involved in vehicle maintenance (including vehicle
rehabilitation, mechanical repairs, painting, fueling, and
lubrication), equipment cleaning operations, airport deicing
operations, or which that are otherwise identified under
subdivisions 1 through 7 or 9 and 10 of this definition are
associated with industrial activity;

9. Treatment works treating domestic sewage or any other
sewage sludge or wastewater treatment device or system,
used in the storage treatment, recycling, and reclamation of
municipal or domestic sewage, including land dedicated to
the disposal of sewage sludge that are located within the
confines of the facility, with a design flow of 1.0 mgd or
more, or required to have an approved pretreatment
program. Not included are farm lands, domestic gardens, or
lands used for sludge management where sludge is
beneficially reused and which are not physically located in
the confines of the facility, or areas that are in compliance
with § 405 of the CWA; and

10. Facilities under Standard-tndustrial-Classifications SIC
20, 21, 22, 23, 2434, 25, 265, 267, 27, 283, 30, 31 (except
311), 323, 34 (except 3441), 35, 36, 37 (except 373), 38, 39,
and 4221-25.

"Submission" means: (i) a request by a POTW for approval
of a pretreatment program to the regional administrator or the
director; (ii) a request by POTW to the regional administrator
or the director for authority to revise the discharge limits in
categorical pretreatment standards to reflect POTW pollutant
removals; or (iii) a request to the EPA by the director for
approval of the Virginia pretreatment program.

"Surface waters" means:

1. All waters which are currently used, were used in the past,
or may be susceptible to use in interstate or foreign
commerce, including all waters which that are subject to the
ebb and flow of the tide;

2. All interstate waters, including interstate wetlands;

3. All other waters such as intrastate lakes, rivers, streams
(including intermittent strea