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THE VIRGINIA REGISTER INFORMATION PAGE

THE VIRGINIA REGISTER OF REGULATIONS is an official state
publication issued every other week throughout the year. Indexes are published
quarterly, and are cumulative for the year. The Virginia Register has several
functions. The new and amended sections of regulations, both as proposed and
as finally adopted, are required by law to be published in the Virginia Register.
In addition, the Virginia Register is a source of other information about state
government, including petitions for rulemaking, emergency regulations,
executive orders issued by the Governor, and notices of public hearings on
regulations.

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS

Unless exempted by law, an agency wishing to adopt, amend, or repeal
regulations must follow the procedures in the Administrative Process Act
(8 2.2-4000 et seq. of the Code of Virginia). Typically, this includes first
publishing in the Virginia Register a notice of intended regulatory action; a
basis, purpose, substance and issues statement; an economic impact analysis
prepared by the Department of Planning and Budget; the agency’s response to
the economic impact analysis; a summary; a notice giving the public an
opportunity to comment on the proposal; and the text of the proposed
regulation.

Following publication of the proposed regulation in the Virginia Register, the
promulgating agency receives public comments for a minimum of 60 days.
The Governor reviews the proposed regulation to determine if it is necessary
to protect the public health, safety, and welfare, and if it is clearly written and
easily understandable. If the Governor chooses to comment on the proposed
regulation, his comments must be transmitted to the agency and the Registrar
of Regulations no later than 15 days following the completion of the 60-day
public comment period. The Governor’s comments, if any, will be published
in the Virginia Register. Not less than 15 days following the completion of the
60-day public comment period, the agency may adopt the proposed regulation.

The Joint Commission on Administrative Rules or the appropriate standing
committee of each house of the General Assembly may meet during the
promulgation or final adoption process and file an objection with the Registrar
and the promulgating agency. The objection will be published in the Virginia
Register. Within 21 days after receipt by the agency of a legislative objection,
the agency shall file a response with the Registrar, the objecting legislative
body, and the Governor.

When final action is taken, the agency again publishes the text of the
regulation as adopted, highlighting all changes made to the proposed
regulation and explaining any substantial changes made since publication of
the proposal. A 30-day final adoption period begins upon final publication in
the Virginia Register.

The Governor may review the final regulation during this time and, if he
objects, forward his objection to the Registrar and the agency. In addition to
or in lieu of filing a formal objection, the Governor may suspend the effective
date of a portion or all of a regulation until the end of the next regular General
Assembly session by issuing a directive signed by a majority of the members
of the appropriate legislative body and the Governor. The Governor’s
objection or suspension of the regulation, or both, will be published in the
Virginia Register.

If the Governor finds that the final regulation contains changes made after
publication of the proposed regulation that have substantial impact, he may
require the agency to provide an additional 30-day public comment period on
the changes. Notice of the additional public comment period required by the
Governor will be published in the Virginia Register. Pursuant to § 2.2-4007.06
of the Code of Virginia, any person may request that the agency solicit
additional public comment on certain changes made after publication of the
proposed regulation. The agency shall suspend the regulatory process for 30
days upon such request from 25 or more individuals, unless the agency
determines that the changes have minor or inconsequential impact.

A regulation becomes effective at the conclusion of the 30-day final adoption
period, or at any other later date specified by the promulgating agency, unless
(i) a legislative objection has been filed, in which event the regulation, unless
withdrawn, becomes effective on the date specified, which shall be after the
expiration of the 21-day objection period; (ii) the Governor exercises his

authority to require the agency to provide for additional public comment, in
which event the regulation, unless withdrawn, becomes effective on the date
specified, which shall be after the expiration of the period for which the
Governor has provided for additional public comment; (iii) the Governor and
the General Assembly exercise their authority to suspend the effective date of
a regulation until the end of the next regular legislative session; or (iv) the
agency suspends the regulatory process, in which event the regulation, unless
withdrawn, becomes effective on the date specified, which shall be after the
expiration of the 30-day public comment period and no earlier than 15 days
from publication of the readopted action.

A regulatory action may be withdrawn by the promulgating agency at any
time before the regulation becomes final.

FAST-TRACK RULEMAKING PROCESS

Section 2.2-4012.1 of the Code of Virginia provides an alternative to the
standard process set forth in the Administrative Process Act for regulations
deemed by the Governor to be noncontroversial. To use this process, the
Governor's concurrence is required and advance notice must be provided to
certain legislative committees. Fast-track regulations become effective on the
date noted in the regulatory action if fewer than 10 persons object to using the
process in accordance with § 2.2-4012.1.

EMERGENCY REGULATIONS

Pursuant to § 2.2-4011 of the Code of Virginia, an agency may adopt
emergency regulations if necessitated by an emergency situation or when
Virginia statutory law or the appropriation act or federal law or federal
regulation requires that a regulation be effective in 280 days or fewer from its
enactment. In either situation, approval of the Governor is required. The
emergency regulation is effective upon its filing with the Registrar of
Regulations, unless a later date is specified per § 2.2-4012 of the Code of
Virginia. Emergency regulations are limited to no more than 18 months in
duration; however, may be extended for six months under the circumstances
noted in § 2.2-4011 D. Emergency regulations are published as soon as
possible in the Virginia Register and are on the Register of Regulations website
at register.dls.virgina.gov.

During the time the emergency regulation is in effect, the agency may
proceed with the adoption of permanent regulations in accordance with the
Administrative Process Act. If the agency chooses not to adopt the regulations,
the emergency status ends when the prescribed time limit expires.

STATEMENT

The foregoing constitutes a generalized statement of the procedures to be
followed. For specific statutory language, it is suggested that Article 2 (8§ 2.2-
4006 et seq.) of Chapter 40 of Title 2.2 of the Code of Virginia be examined
carefully.

CITATION TO THE VIRGINIA REGISTER

The Virginia Register is cited by volume, issue, page number, and date. 34:8
VA R. 763-832 December 11, 2017, refers to Volume 34, Issue 8, pages 763
through 832 of the Virginia Register issued on
December 11, 2017.

The Virginia Register of Regulations is published pursuant to Article 6 (§ 2.2-
4031 et seq.) of Chapter 40 of Title 2.2 of the Code of Virginia.

Members of the Virginia Code Commission: John S. Edwards, Chair;
Marcus B. Simon, Vice Chair; Ward L. Armstrong; Nicole Cheuk; Rita
Davis; Leslie L. Lilley; Jennifer L. McClellan; Christopher R. Nolen; Don
L. Scott, Jr.; Charles S. Sharp; Samuel T. Towell; Malfourd W. Trumbo.

Staff of the Virginia Register: Karen Perrine, Registrar of Regulations;
Anne Bloomsburg, Assistant Registrar; Nikki Clemons, Regulations
Analyst; Rhonda Dyer, Publications Assistant; Terri Edwards, Senior
Operations Staff Assistant.
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PUBLICATION SCHEDULE AND DEADLINES

This schedule is available on the Virginia Register of Regulations website (http://register.dls.virginia.gov).

August 2021 through August 2022

Volume: Issue

Material Submitted By Noon*

Will Be Published On

37:25 July 14, 2021 August 2, 2021
37:26 July 28, 2021 August 16, 2021
38:1 August 11, 2021 August 30, 2021
38:2 August 25, 2021 September 13, 2021
38:3 September 8, 2021 September 27, 2021
38:4 September 22, 2021 October 11, 2021
385 October 6, 2021 October 25, 2021
38:6 October 20, 2021 November 8, 2021
38:7 November 3, 2021 November 22, 2021
38:8 November 15, 2021 (Monday)  December 6, 2021
38:9 December 1, 2021 December 20, 2021
38:10 December 15, 2021 January 3, 2022
38:11 December 29, 2021 January 17, 2022
38:12 January 12, 2022 January 31, 2022
38:13 January 26, 2022 February 14, 2022
38:14 February 9, 2022 February 28, 2022
38:15 February 23, 2022 March 14, 2022
38:16 March 9, 2022 March 28, 2022
38:17 March 23, 2022 April 11, 2022
38:18 April 6, 2022 April 25, 2022
38:19 April 20, 2022 May 9, 2022

38:20 May 4, 2022 May 23, 2022
38:21 May 18, 2022 June 6, 2022

38:22 June 1, 2022 June 20, 2022
38:23 June 15, 2022 July 4, 2022

38:24 June 29, 2022 July 18, 2022
38:25 July 13, 2022 August 1, 2022
38:26 July 27, 2022 August 15, 2022

*Filing deadlines are Wednesdays unless otherwise specified.
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PETITIONS FOR RULEMAKING

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD FOR ARCHITECTS, PROFESSIONAL
ENGINEERS, LAND SURVEYORS, CERTIFIED
INTERIOR DESIGNERS AND LANDSCAPE
ARCHITECTS

Agency Decision

Title of Regulation: 18VAC10-20. Board for Architects,
Professional Engineers, Land Surveyors, Certified Interior
Designers and Landscape Architects Regulations.

Statutory Authority: 88§ 54.1-201 and 54.1-404 of the Code of
Virginia.

Name of Petitioner: Atticus Sawatzki.

Nature of Petitioner's Request: To amend 18VAC10-20-260 A
2 to allow applications for original professional engineer
licensure or engineer-in-training designation to be received in
the board's office no later than 75 days prior to the scheduled
examination date rather than 130 days.

Agency Decision: Request denied.

Statement of Reason for Decision: At its meeting on June 22,
2021, the board considered the petitioner's request and voted
to take no action. The board noted that its current application
review process and timeframes provide applicants the
opportunity to submit supplemental documentation after the
130-day deadline, up until National Council of Examiners for
Engineering and Surveying exam registration closes. An
applicant in the situation described by the petitioner, for
instance, would be allowed to register and sit for the Principles
and Practice of Engineering exam contingent upon receipt of
degree verification; the unavailability of official transcripts
before the application deadline is not an issue.

Agency Contact: Kathleen R. Noshisch, Executive Director,
Board for Architects, Professional Engineers, Land Surveyors,
Certified Interior Designers, and Landscape Architects, 9960
Mayland Drive, Suite 400, Richmond, VA, 23233, telephone
(804) 367-8514, or email apelscidla@dpor.virginia.gov.

VAR. Doc. No. PFR21-340; Filed June 23, 2021, 6:30 p.m.
BOARD OF SOCIAL WORK

Initial Agency Notice

Title of Requlation: 18VAC140-20. Regulations Governing
the Practice of Social Work.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Name of Petitioner: Adeyola Hendrickson.

Nature of Petitioner's Request: To delete the requirement of
passage of a board-approved national exam for applicants with
a licensed clinical social worker license in another state
applying for licensure by endorsement.

Agency Plan for Disposition of Request: In accordance with
Virginia law, the petition was filed with the Registrar of
Regulations and will be published on July 19, 2021, with
comment accepted through August 29, 2021. The petition is
also posted on the Virginia Regulatory Town Hall at
www.townhall.virginia.gov.

The petition and any comment will be considered by the board
at its next meeting following the close of comment, which is
scheduled for September 10, 2021. The petitioner will be
informed of its decision following that meeting.

Public Comment Deadline: August 29, 2021.

Agency Contact: Jaime Hoyle, Executive Director, Board of
Social Work, 9960 Mayland Drive, Suite 300, Richmond, VA,

Volume 37, Issue 24

Virginia Register of Regulations
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PERIODIC REVIEWS AND SMALL BUSINESS IMPACT REVIEWS

TITLE 9. ENVIRONMENT
STATE WATER CONTROL BOARD

Agency Notice

Pursuant to Executive Order 14 (as amended July 16, 2018)
and 88 2.2-4007.1 and 2.2-4017 of the Code of Virginia, the
following regulations are undergoing a periodic review and a
small business impact review: 9VAC25-151, Virginia
Pollutant Discharge Elimination System (VPDES) General
Permit Regulation for Discharges of Stormwater
Associated with Industrial Activity, and 9VAC25-190,
Virginia Pollutant Discharge Elimination System (VPDES)
General Permit Regulation for Nonmetallic Mineral
Mining. The review of these regulations will be guided by the
principles in Executive Order 14 (as amended July 16, 2018).
The purpose of this review is to determine whether each
regulation should be repealed, amended, or retained in its
current form. Public comment is sought on the review of any
issue relating to these regulations, including whether each
regulation (i) is necessary for the protection of public health,
safety, and welfare or for the economical performance of
important governmental functions; (ii) minimizes the
economic impact on small businesses in a manner consistent
with the stated objectives of applicable law; and (iii) is clearly
written and easily understandable.

Public comment period begins July 19, 2021, and ends August
9, 2021.

Comments must include the commenter's name and address
(physical or email) information in order to receive a response
to the comment from the agency. Following the close of the
public comment period, a report of both reviews will be posted
on the Virginia Regulatory Town Hall and published in the
Virginia Register of Regulations.

Contact Information: Melissa Porterfield, Department of
Environmental Quality, 1111 East Main Street, Suite 1400,
P.O. Box 1105, Richmond, VA 23218, telephone (803) 698-
4238.
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NOTICES OF INTENDED REGULATORY ACTION

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

VIRGINIA BOARD FOR ASBESTOS, LEAD, AND
HOME INSPECTORS

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of the
Code of Virginia that the Virginia Board for Asbestos, Lead,
and Home Inspectors intends to consider amending 18VAC15-
40, Home Inspector Licensing Regulations. The purpose of
the proposed action is to undertake a general regulatory review
of the Home Inspector Licensing Regulations. The goals of the
planned regulatory action are to review the existing regulation
and propose any amendments the board determines to be
necessary and appropriate. The board will likely need to
address issues surrounding (i) possible barriers to licensure
encountered by individuals who are properly licensed as home
inspectors in other states, (ii) how applicants can adequately
demonstrate requisite knowledge and experience in order to
qualify for licensure, and (iii) what should be the minimum
standards for the practice of home inspections. These issues are
not inclusive of all potential issues that may be addressed
during development of the regulation. A thorough review of
the regulation is necessary to address these areas and ensure
the regulation complements current Virginia law, provides
minimal burdens on regulants while still protecting the public,
is clearly written and understandable, and reflects current
procedures and policies of the Department of Professional and
Occupational Regulation.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: §§ 54.1-201 and 54.1-501 of the Code of
Virginia.

Public Comment Deadline: August 18, 2021.

Agency Contact: Trisha L. Henshaw, Executive Director,
Virginia Board for Asbestos, Lead, and Home Inspectors, 9960
Mayland Drive, Suite 400, Richmond, VA 23233, telephone
(804) 367-8595, FAX (866) 350-5354, or email
alhi@dpor.virginia.gov.

VAR. Doc. No. R21-6496; Filed June 22, 2021, 5:44 p.m.
BOARD FOR BARBERS AND COSMETOLOGY

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of the
Code of Virginia that the Board for Barbers and Cosmetology
intends to consider amending 18VAC41-20, Barbering and
Cosmetology Regulations, and 18VACA41-70, Esthetics
Regulations. The purpose of the proposed action is to establish
a uniform instructor program among licensed cosmetology,
barber, nail, and wax schools. The Board for Barbers and
Cosmetology proposes a standard instructor curriculum that

unifies the barber, cosmetologist, nail technician, wax
technician, and esthetics instructor programs. Establishing a
standard instructor program for all license types will eliminate
additional costs for instructors and schools. The board seeks to
create a 400-hour instructor curriculum that is not profession-
specific. The proposed amendment aligns the criteria for
barber, cosmetology, nail, and wax instructor curricula with the
esthetic instructor requirements. The board indicated that the
esthetic instructor program's curriculum and hour requirements
are sufficient for all professions and creates educational
consistency between the programs.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 54.1-201 of the Code of Virginia.
Public Comment Deadline: August 18, 2021.

Agency Contact: Stephen Kirschner, Executive Director,
Board for Barbers and Cosmetology, 9960 Mayland Drive,
Suite 400, Richmond, VA 23233, telephone (804) 367-8590,

Volume 37, Issue 24

Virginia Register of Regulations
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REGULATIONS

For information concerning the different types of regulations, see the Information Page.

Symbol Key
Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion. Brackets are used in final regulations to indicate changes from the
proposed regulation.

TITLE 1. ADMINISTRATION
STATE BOARD OF ELECTIONS

Proposed Regulation

REGISTRAR'S NOTICE: The State Board of Elections is
claiming an exemption from the Administrative Process Act
pursuant to § 2.2-4002 B 8 of the Code of Virginia, which
exempts agency action relating to the conduct of elections or
eligibility to vote.

Title of Requlation: 1VAC20-100. Ranked Choice Voting
(adding 1VAC20-100-10 through 1VAC20-100-80).

Statutory Authority: § 24.2-673.1 of the Code of Virginia.

Public Hearing Information: No public hearing is currently
scheduled.

Public Comment Deadline: August 9, 2021.

Agency Contact: Ashley Coles, Agency Regulatory
Coordinator, Department of Elections, Washington Building,

1100 Bank Street, First Floor, Richmond, VA 23219,
telephone (804) 864-8933, or email
ashley.coles@elections.virginia.gov.

Summary:

The proposed regulatory action establishes standards for
the administration of ranked choice voting for certain
local seats elections, including ballot standards for
localities that adopt ranked choice voting or instant runoff
voting for a specified election. Ranked choice voting is a
method of voting that permits voters to rank their
preference of candidates.

Chapter 100
Ranked Choice Voting

1VAC?20-100-10. Definitions.

The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise:

"Active ballot" means a ballot that counts toward an active

"Duplicate ranking" means a voter has assigned one candidate
multiple rankings.

"Election threshold” means the percentage of votes a
candidate must receive to guarantee to win a seat or remain
within the election.

"Eliminated candidate” means a candidate who has been
eliminated during the round-by-round vote count.

"Exhausted ballot" means a ballot that can no longer be
counted due to the ballot having no continuing candidates in
the round.

"Instant runoff voting" means no more than one seat in the
office must be filled by the election.

"Ranked choice voting" means method of voting that permits
voters to rank their preference for candidates. Ranked choice
voting is also known as instant runoff voting.

"Ranking" means the number preference a voter determines
for a candidate.

"Round" means a stage of the vote tabulation in which a
candidate may be elected or eliminated.

"Single transferable vote" means more than one seat in the
office must be filled by the election.

"Skipped ranking" means a voter has left at least one ranking
order unassigned but ranks a candidate at a subsequent ranking
order.

"Surplus vote" means the number of votes a candidate
receives beyond the minimum needed in order to receive a seat
in a single transferable vote race.

"Inclusive Gregory Method of Reallocation" means vote
counts are transferred fractionally. When a candidate wins a
seat, votes for that candidate are reweighted, multiplying their
current weight by the guotient of their surplus vote divided by
their total vote.

1VAC20-100-20. Administration.

The Department of Elections shall publish on the department

candidate in the current round of counting.

"Continuing candidate” means a candidate who has not been
eliminated during a round-by-round vote count. In a count that
lasts multiple rounds, the number of active candidates will
decrease with each round.

"Defective ranking" means a voter assigned more than one

website, https://www.elections.virginia.gov, instructions on
the administration of ranked choice voting elections.

1VAC20-100-30. Ranked choice voting.

As prescribed by 8§ 24.2-673.1 of the Code of Virginia, a
county board of supervisors or city council may elect by
majority to conduct an election for its members by ranked

candidate the same ranking.

choice voting. The adoption for ranked choice voting shall only
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be valid for the election specified in the ordinance signed by

1VAC20-100-80. Outreach.

the governing body.

1. Adoption to conduct an election by ranked choice voting

A. For the purposes of this section, "educational information"
means nonpartisan information that in plain language informs

must be enacted no later than 90 days prior to the date of the

the public on the adoption of ranked choice voting for an

specified election.

2. Any locality that adopts to conduct an election by ranked
choice voting must electronically transfer the signed
ordinance to the Department of Elections promptly.

3. No ranked choice voting may be conducted for a primary
with fewer than three candidates.

4. Notwithstanding § 24.2-613 E of the Code of Virginia, all
ballot forms for an election conducted by ranked choice
voting shall comply with the standards prescribed by the
State Board of Elections.

1VAC20-100-40. Ballot treatment.
As prescribed by § 24.2-673.1 of the Code of Virginia, ballots

election, a description of ranked choice voting, an unmarked
official sample ranked choice voting ballot, and instructions on
how to read and mark the ballot.

B. The Department of Elections shall be required to post
educational information about ranked choice voting on its
website at https://www.elections.virginia.gov for the public.

C. Any county board of supervisors or city council that adopts
to conduct an election by ranked choice voting shall develop
and distribute educational information about ranked choice
voting no later than 60 days before the specified election.

1. Educational information must be disseminated to the
public through circulation in the local newspaper, posted on
the locality's website, or mailed to active and inactive voters

shall be tabulated in the following manner:

1. Defective rankings.

a. A ballot with a defective ranking shall be counted in the
initial round if voter intent can be determined. The ballot
shall not be counted in any round in which the ballot has a
defective ranking.

b. A ballot with a duplicate ranking shall be counted unless

eligible to vote in the specified election.

2. Educational information must be posted in the office of
the general registrar and made available for distribution if
requested by the public.

3. Educational information about ranked choice voting shall
be posted in each satellite office and polling place operating
for the election.

the voter's choice was eliminated.

c. In the event of a ballot with a skipped ranking, the next
valid ranking shall be counted.

2. Tie breaking. All candidates with the fewest number of
votes at the end of a round shall be eliminated from the
election.

1VAC20-100-50. Reallocation of votes.

Vote reallocation will be conducted with the Inclusive
Gregory Method of Reallocation.

1VAC20-100-60. Paper ballots.

For the purposes of this section, "paper ballot" means a
tangible ballot that is marked by a voter and must be manually
counted.

In the event the general registrar receives a ballot that cannot
be read by the ballot scanner machine, the general registrar or
election official shall transpose the voter's intent to a machine
readable ballot.

1VAC20-100-70. Election results.

Results for all rounds must be publicly posted on the
Department of Elections website at
https://www.elections.virginia.gov.

VA.R. Doc. No. R21-6851; Filed June 29, 2021, 11:50 a.m.

* *

TITLE 2. AGRICULTURE

BOARD OF AGRICULTURE AND CONSUMER
SERVICES

Fast-Track Regulation

Title of Requlation: 2VAC5-325. Regulations Governing
Pine Shoot Beetle (repealing 2VAC5-325-10 through
2VAC5-325-120).

Statutory Authority: § 3.2-703 of the Code of Virginia.

Public Hearing Information: No public hearing is currently
scheduled.

Public Comment Deadline: August 18, 2021.

Effective Date: September 2, 2021.

Agency Contact: David Gianino, Program Manager, Office of
Plant Industry Services, Department of Agriculture and
Consumer Services, P.O. Box 1163, Richmond, VA 23218,

telephone (800) 786-3515, FAX (804) 371-7793, TDD (800)
828-1120, or email david.gianino@vdacs.virginia.gov.

Basis: Section 3.2-109 of the Code of Virginia establishes the
Board of Agriculture and Consumer Services as a policy board
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with the authority to adopt regulations in accordance with the
provisions of Title 3.2 of the Code of Virginia. Section 3.2-703
of the Code of Virginia provides the legal basis for the
promulgation and repeal of the regulation.

Purpose: In 1992, the U.S. Department of Agriculture (USDA)
established federal regulations for the pine shoot beetle
(Tomicus piniperda), following the initial detection of the
beetle in Ohio. The initiation of this regulation at the federal
level was in response to the potential for high economic losses
caused by the pine shoot beetle in various species of pine trees.

In 2003, under authority granted by § 3.2-703 of the Tree and
Crop Pests Law (§ 3.2-700 et seq. of the Code of Virginia), the
Board of Agriculture and Consumer Services established
Regulations Governing Pine Shoot Beetle (2VAC5-325) after
the pine shoot beetle was found in a Christmas tree planting in
Clarke County. The regulation established a quarantine, which
was subsequently expanded to Loudoun County in 2010 after
the pine shoot beetle was detected in that county. USDA also
expanded the federal pine shoot beetle regulation to include
Loudoun County at the same time, thereby ensuring that the
federal and state pine shoot beetle regulations were aligned. To
reduce the spread of pine shoot beetle, the regulation restricts
the movement from regulated localities of those articles that
are at risk for moving the pine shoot beetle.

In 2015, the USDA met with state departments of agriculture
to reassess damages caused by the pine shoot beetle, the rate of
spread of this insect, and the impact that the pine shoot beetle
had on timber and Christmas tree production. An analysis was
conducted, and it was determined that the pine shoot beetle had
not spread throughout the country and the damages from this
insect pest did not significantly impact the pine, timber, or
Christmas tree industries. In 2019, USDA proposed to
deregulate the pine shoot beetle, and the federal regulation was
repealed effective November 2, 2020. The repeal of the
regulations will align Virginia's response to the pine shoot
beetle with the federal response to this pest and will support
the economic welfare of Christmas tree and pine tree growers
operating in the currently regulated localities.

Rationale for Using Fast-Track Rulemaking Process: The
repeal of this regulation is anticipated to be noncontroversial
because the pine shoot beetle has not caused significant
damage to pine trees in Virginia, surveys indicate that the pine
shoot beetle is no longer present in Virginia, and, as a result,
there is no risk of spread to uninfested areas. In addition, there
will be no restrictions on the movement of pine trees, pine logs,
and other regulated articles, thereby benefiting the pine tree
growers in regulated localities, which must currently comply
with requirements of the regulation.

Substance: This regulatory action will repeal the Regulations
Governing the Pine Shoot Beetle. Repealing the regulation will
remove the restrictions on Christmas tree and pine tree
growers, thereby allowing the unrestricted movement of pine
logs, Christmas trees, and other regulated articles out of those
counties currently under quarantine.

Issues: The primary advantage of this regulatory change is
elimination of regulatory requirements placed on those
businesses that must currently comply with the regulation,
including those that move pine trees and logs and other
regulated articles out of the quarantined areas. The primary
advantage to the Commonwealth is removal of administrative
processes related to ensuring compliance with the regulation.
There are no known disadvantages to this regulatory change
for businesses, citizens, or the Commonwealth.

Department of Planning and Budget's Economic Impact
Analysis:

Summary of the Proposed Amendments to Regulation. The
Board of Agriculture and Consumer Services (Board) proposes
to repeal regulations that restrict the movement of materials
that host the pine shoot beetle.

Background. This action follows the repeal of similar federal
regulations pertaining to the pine shoot beetle,* and the Board's
findings that the pine shoot beetle has not caused significant
economic impact to affected industries, that the pest has not
spread throughout the Commonwealth, and that it can be
successfully managed through the implementation of best
management practices.

The pine shoot beetle (Tomicus piniperda) is a pest that affects
pines in Africa, Asia, and Europe by colonizing fresh timber
and dying pine trees in early spring. Larvae feed within the
galleries under the bark and emerge as adults from the shoots.
They then move to the base of the tree to reproduce. This
species of bark beetle is not considered fatal for the tree, but it
damages the growth form, reducing the economic value of the
timber by reducing growth rates and stem straightness.

The first known occurrence of the pine shoot beetle in North
America was in 1992 at a Christmas tree farm in Ohio, from
where it has spread to 11 states in the United States and to
Ontario and Quebec in Canada. Based on an initial finding of
potentially high economic losses, the United States
Department of Agriculture (USDA) implemented in 1992 a
program regulating the movement of pine logs and bark,
nursery stock, and Christmas trees from infested to uninfested
areas.

In 2003, the Board promulgated Regulations Governing Pine
Shoot Beetle after the pine shoot beetle was found in a
Christmas tree planting in Clarke County. The regulation
established a quarantine, which was subsequently expanded to
Loudoun County in 2010 after the pine shoot beetle was
detected in that county as well. USDA also expanded the
federal pine shoot beetle regulation to include Loudoun County
at the same time, thereby ensuring that the federal and state
pine shoot beetle regulations were aligned.

Consistent with the federal regulation's focus on prevention of
spread, containment of infestation, treatment, and eradication,
Virginia's regulation primarily restricts the movement of
articles that are at risk for transporting the pine shoot beetle out
of regulated localities. The federal regulations have been
repealed effective November 2, 2020, primarily due to the
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finding that the beetle has not caused significant economic
damage as originally anticipated.

Similarly, the Board has determined that pine shoot beetle has
not caused significant economic impact to affected industries,
that the pest has not spread throughout the Commonwealth,
and that the pine shoot beetle can be successfully managed
without limiting the movement of goods. As a result, the Board
proposes to repeal this regulation.

Estimated Benefits and Costs. Currently, two Christmas tree
growers (one in Loudoun County and one in Clarke County)
are subject to this regulation, although as many as six
businesses have been regulated at one time since 2003. The
regulation is enforced by requiring the businesses that are at
risk of pine shoot beetle presence and spread to enter into a
compliance agreement with the Virginia Department of
Agriculture and Consumer Services (VDACS). Through the
compliance agreement, the regulants are required to limit
shipment of regulated articles out of the regulated area unless
all applicable components of the compliance management
program are met.

Those requirements include 1) sanitation (removal and
destruction of brood material such as dead and dying pine trees,
recently cut or Killed trees, tree tops, branches and other pine
slash, and stump), 2) visual monitoring (random scouting of
infested shoots and tips), 3) deployment of trap and sentinel
logs by January and then destruction of logs in April (to trap
and eradicate adult beetles searching for suitable brood
material), 4) chemical control (application of pesticides), 5)
record keeping (pertinent records include the number of trees
scouted, scouting dates, sanitation treatments conducted, trap
log activities and insecticide usage).

According to VDACS, the requirements in the compliance
agreements are no more than best management practices (to
control the movement of the beetle, to detect and eradicate the
beetle from their stocks) and do not impose significant costs on
regulants. There are no regulatory fees for compliance
agreements, permits or certificates, or surveys that VDACS
conducts.

In summary, the compliance costs implicated by the regulation
include travel or postage costs, time, and effort to sign a
compliance agreement with VDACS, inspection of shipments
bound for transport out of the locality, visual inspection of
fields where the trees are grown, application of pesticides to
treat infestations when discovered, and recordkeeping
expenses. Similarly, the agency costs are comprised of staff
time to draft and enter into compliance agreements and a small
fraction of two pest inspectors' time and travel devoted to
survey the beetle presence under this regulation.

According to VDACS, the regulants would likely continue
their best management practices for the beetle even if they may
no longer be required to do so under this regulation. Such
behavior would be rational if regulants are interested in
minimizing the risk of economic losses that may stem from the
pine shoot beetle. Thus, while the repeal of this regulation is

expected to eliminate administrative costs associated with
signing the agreement with VDACS and the record keeping
expenses, it is not expected to create any other significant
economic impact on entities that are regulated.

Although without the regulation there would be no barrier to
prevent the exportation of infested host materials out of the
locality, VDACS reports that last time the beetle was found in
Virginia was in 2010; according to the agency, this indicates
that the beetle is no longer present in the Commonwealth.

Businesses and Other Entities Affected. The repeal of this
regulation would primarily affect businesses that move pine
trees, pine logs, and other regulated articles out of the
quarantined area. Currently, two Christmas tree growers (one
each, in Loudoun and Clarke Counties) would be affected. The
repeal of this regulation is not anticipated to have an adverse
impact? on affected entities.

Small Businesses® Affected. The two entities regulated under
this regulation are believed to be small businesses, but the
proposed repeal of this regulation is not expected to adversely
or significantly affect them.

Localities* Affected.> This regulation specifically applies to
Loudoun and Clarke Counties, the localities where the pine
shoot beetle is present. However, the proposed action does not
introduce costs for the two localities.

Projected Impact on Employment. The proposed action does
not appear to affect total employment.

Effects on the Use and Value of Private Property. The proposed
action would remove restrictions on the movement of materials
that host the pine shoot beetle. However, the repeal of such
restrictions is not anticipated to have a significant impact on
the use and value of private property or on real estate
development costs.

https://www.federalregister.gov/documents/2020/10/01/2020-21800/
deregulation-of-pine-shoot-beetle

2Adverse impact is indicated if there is any increase in net cost or reduction in
net revenue for any entity, even if the benefits exceed the costs for all entities
combined.

3Pursuant to § 2.2-4007.04 of the Code of Virginia, small business is defined
as "a business entity, including its affiliates, that (i) is independently owned
and operated and (ii) employs fewer than 500 full-time employees or has gross
annual sales of less than $6 million."

4"Locality" can refer to either local governments or the locations in the
Commonwealth where the activities relevant to the regulatory change are most
likely to occur.

5§ 2.2-4007.04 defines "particularly affected" as bearing disproportionate
material impact.

Agency's Response to the Economic Impact Analysis: The
agency concurs with the analysis of the Department of
Planning and Budget.

Summary:
The action repeals Virginia's Regulations Governing Pine
Shoot Beetle (2VAC5-325) as the regulation is no longer
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needed because the pine shoot beetle is not a threat in
Virginia.
VAR. Doc. No. R21-6592; Filed June 23, 2021, 12:48 p.m.

* *

TITLE 4. CONSERVATION AND NATURAL
RESOURCES

BOARD OF WILDLIFE RESOURCES

Proposed Regulation

REGISTRAR'S NOTICE: The Board of Wildlife Resources is
claiming an exemption from the Administrative Process Act
pursuant to § 2.2-4002 A 3 of the Code of Virginia when
promulgating regulations regarding the management of
wildlife.

Title of Requlation: 4VAC15-35. Bird: Incidental Take of
Bird Species (adding 4VAC15-35-10 through 4VAC15-35-
100).

Statutory Authority: 88§ 29.1-103, 29.1-501, and 29.1-502 of
the Code of Virginia.

Public Comment Deadline: July 27, 2021.

Agency Contact: Aaron Proctor, Regulations Coordinator,
Department of Wildlife Resources, 7870 Villa Park Drive,
Suite 400, Henrico, VA 23228, telephone (804) 367-8341, or
email aaron.proctor@dwr.virginia.gov.

Summary:

The proposed new regulation addresses the incidental
take of migratory birds and includes (i) setting types of,
requirements for, and procedure for acquiring, including
for denial and appeal of denial, a permit to take migratory
birds; (ii) exempting certain activities, including
silvicultural and agricultural activities, residential
construction, and certain emergency actions from
requiring a permit; and (iii) setting standards of permits
and enforcement of this chapter.

Chapter 35
Bird: Incidental Take of Bird Species

4\VVAC15-35-10. Purpose.

The purpose of this chapter is to:

1. Requlate the incidental take of regulated bird species and
habitats in the context of the board's oversight authorities
described in § 29.1-501 A of the Code of Virginia and the
department's conservation and management authorities
described in § 29.1-521 A 2 and A 10 of the Code of Virginia
by establishing a requlatory framework for the
administration, implementation, and enforcement of an
incidental take permitting program;

2. Provide ample protections to requlated bird species and
habitats while authorizing take that may occur incidental to
regulated activities through the issuance of a general permit
or an individual incidental take permit that stipulates best
management practices with the intended purpose of
avoiding, minimizing, or compensating incidental take; and

3. Delineate the procedures and requirements to be followed
in connection with permits issued by the department, while
providing flexibility for innovative solutions that avoid,
minimize, or compensate incidental take of regulated bird
species and habitats when such authorization meets the
criteria of this chapter.

4VVAC15-35-20. Definitions.

The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise:

"Active nest" means any nest structure of a requlated bird
species that contains one or more viable eggs incubated by
attendant adults or live dependent young.

"Applicant” means a person who is seeking or has obtained
an individual incidental take permit or general permit through
the department in accordance with procedures established in

this chapter.

"Best management practice" refers to structural or
nonstructural measures designed to avoid or minimize the
incidental take of requlated bird species or habitats that may
result from requlated activities during the construction and
operational phases of the project.

"Biologically significant avian habitat" means an area within
public or private conservation lands and waters, including
national wildlife refuges; national parks or seashores; national
forests; national recreation areas; state wildlife management
areas; state parks; state natural areas and preserves; state
recreation areas; lands owned or under easement by
conservation organizations; lands and waters that have been
designated as biologically important, such as Coastal Avian
Protection Zones, Important Bird Areas, and Marine
Sanctuaries; and other lands and waters that encompass unique
features deemed biologically important to regulated bird
species by the department.

"Board" means the Board of Wildlife Resources.

"Compensation" means achieving no net loss of regulated
habitats through restoration, creation, enhancement, or, in
certain circumstances, out-of-kind measures for the purposes
of offsetting incidental take of requlated bird species or
habitats that remain after all appropriate and practicable
avoidance and minimization has been considered or achieved.
Where permissible, appropriate compensation will be set forth
in_individual take permits or other board regulation or
guidance. There will be no compensation required under

eneral permits.
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"Department" means the Department of Wildlife Resources.

"General avian habitat" means lands and waters that are not
classified as "biologically significant avian habitat" but
nonetheless require evaluation using methods developed by the
department to determine their biological value to requlated bird

species.

"Incidental take" means any take of a requlated bird species
that is incidental to, but not the purpose of, a requlated activity.

"Person” means any individual, non-federal government
entity, firm, corporation, association, partnership, club, or

private body.

"Regulated activity" or "activity" means a new construction
or development activity or the expansion of an activity beyond
the original or existing footprint of the activity for which the
board has adopted a sector-specific plan.

"Regulated bird species" means any migratory bird species,

1. Commercial projects, including new construction or
a. Retail stores or malls;
b. Restaurants;
c. Lodging facilities;
d. Office buildings outside of an existing commercial
park;
e. Commercial parks;

f. _ Medical facilities, including nursing
rehabilitation and convalescence centers;

g. Sports facilities; or

h. Other large-scale nonindustrial structures and facilities
planned for commerce, health care, hospitality services,
government use, or other business use.

homes,

or_any active nest, or eqg thereof, reqgulated by the federal
Migratory Bird Treaty Act (16 USC 8§ 703 et seq.) or its
attendant requlations, excluding any bird species listed as
endangered or threatened pursuant to 4VAC15-20-130.

"Regulated habitat” means biologically significant avian
habitat or general avian habitat that is in an area subject to a
sector-specific plan, an avian conservation and mitigation plan,
or an individual incidental take permit.

"Sector-specific _plan" means a framework adopted by
requlation of the board that defines what activities will require
a permit from the department for incidental take of requlated
bird species and outlines the criteria for obtaining such a
permit, such as specific best management practices, schedules,
or_criteria for avoiding or minimizing incidental take and
circumstances in which project bundling may be applicable.

"Take" means to harass, harm, pursue, hunt, shoot, wound,

2. Industrial projects, including new construction or
expansion:
a. Industrial manufacturing buildings outside of an

existing industrial park;

b. Industrial parks;

c. Sewage treatment plants;
d. Government facilities,
laboratories;

e. Power generation plants; or

f. Other large-scale noncommercial public, private, or
governmental structures or facilities that directly engage
in _or are connected to the handling, storage,
manufacturing, maintenance, treatment, or disposal of
materials, products, goods, commodities, or hazardous
waste.

such as warehouses and

3. Oil, gas, and wastewater disposal pits.

4. Methane or other gas burner pipes.

kill, capture, trap, collect, possess, destroy, disturb, or to
attempt to engage in any such conduct or any activity that
significantly or permanently impedes breeding, foraging,
resting, or other normal avian behaviors conducted during the
annual life cycle, obstructs the use of or destroys or degrades
regulated habitats, or reduces reproductive success or survival
rates of requlated bird species.

4VAC15-35-30. Requirement for a permit.

Except as provided in this chapter, it shall be unlawful for any
person to conduct a requlated activity that results or will result
in_incidental take of a requlated bird species or regulated
habitat without obtaining and complying with a permit from
the department. However, no permit shall be necessary for
incidental take of regulated bird species or habitats unless the
board has adopted a sector-specific plan requiring such permit.
The board may adopt sector-specific plans for any of the
following categories:

5. Communications towers.

6. Electric transmission and distribution lines.

7. Wind and solar energy projects.

8. Transportation projects.

4VVAC15-35-40. Activities occurring before adoption of
sector-specific plan.

No permit shall be necessary for any requlated activity that is
actively under construction, has received all necessary permits
and approvals but construction has not commenced or that has
provided evidence of other contractual obligations that may be
described in the appropriate sector-specific plan on or before
the effective date of a sector-specific plan that would otherwise
apply to that requlated activity. Upon request, the department
may review the circumstances of a project and provide a letter
stating that no permit is necessary to any person conducting
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4VAC15-35-50. Applicability of other laws or regulations.

Nothing in_this section shall be interpreted to excuse
compliance with the prohibitions, provisions or requirements
of any other federal, state, or local laws, requlations, or
ordinances, including the Virginia Endangered Species Act
(8 29.1-563 et seq. of the Code of Virginia); the federal
Migratory Bird Treaty Act (16 USC § 703 et seq.), the federal
Bald and Golden Eagle Protection Act (16 USC § 668 et seq.),
and the federal Endangered Species Act (16 USC § 1531 et

seq.).
4VAC15-35-60. Exemptions.

The following activities are exempt from the permitting
requirements of this chapter. Any incidental take associated
with these activities will not be considered a violation of this
section:

1. Activities that are not defined as "requlated activities";

2. Agricultural and silvicultural activities;

3. Residential construction activities; and

4. Requlated activities performed under emergency
situations, including activities necessary to restore essential
services, protect human health, address a public safety issue,
or prevent imminent damage to property.

4VAC15-35-70. Permits.

The following permits authorize incidental take resulting
from requlated activities:

1. General permit.

a. The board may, by requlation, adopt a sector-specific
plan that provides the framework for general permits
issued for a particular category of regulated activities.

b. An applicant whose activities qualifies for a general
permit must submit an application to the department and
comply with all requirements stated in the sector-specific
plan.

c. The general permit authorizes a requlated activity only
if the activity and applicant satisfy all of the terms and
conditions of the general permit and associated sector-
specific plan

d. An applicant for general permit coverage must adhere
to the conditions set forth in this chapter pertaining to
permit renewal, amendment, transfer, suspension,
revocation, and other procedures for permit issuance. If a
sector-specific plan expressly requires department review
and authorization of general permit coverage, the
applicant _shall submit a permit application and any
required documents, together with the applicable fee, to
the department prior to commencing the proposed activity,
and adhere to the following procedures unless the sector-
specific plan otherwise specifies:

(1) The department will review the permit application and
required documents to ensure that the activity complies
with the terms and conditions of the general permit.

(2) If the department determines that the proposed activity
is not covered by the general permit, the department will
notify and instruct the applicant on necessary procedures
for _obtaining an individual incidental take permit or
provide the applicant with the opportunity to revise the
proposed activity to ensure its compatibility with the
general permit.

e. Incidental take by a requlated activity of regulated bird
species or habitats shall be first avoided and then
minimized through the use of best management practices
described in the appropriate sector-specific plan or
otherwise authorized by the department.

f. Persons authorized by the general permit may be
required to monitor and report impacts to and the
incidental take of regulated bird species that result from
the regulated activity as set forth in the sector-specific
plan.

g. No general permit coverage issued under this chapter
shall be valid for a period of more than eight years after
the date of its issuance, or such shorter term otherwise
specified in the applicable sector-specific plan or
requested by the applicant. An applicant may terminate a
permit prior to the expiration of the defined term upon
providing written evidence to the department of the
conclusion of construction and fulfillment of any
applicable monitoring or site closure requirements defined
in the appropriate general permit.

h. If the department, upon receiving an application for a
general permit, determines that the activity does not
gualify for a general permit, but still requires a permit
from the department, the department will notify the
applicant in writing of the reasons that the activity does
not qualify for a general permit. The applicant may revise
the activity and resubmit the application for a general
permit _or submit an application for an individual
incidental take permit.

2. Individual incidental take permit.

a. Applicants shall obtain individual incidental take
permits under such terms and conditions necessary to
avoid, minimize, or compensate for the incidental take of
regulated bird species or habitats when:

(1) Requlated activities will occur within or adjacent to
biologically significant avian habitat, or

(2) Required by the terms of the applicable sector-specific

plan.
b. In addition to the conditions set forth in this section
governing _permit renewal, amendment, transfer,

suspension, revocation, and other procedures for permit
issuance, an applicant for an individual incidental take
permit must adhere to the following procedures:
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(1) The applicant shall prepare and submit an avian
conservation and mitigation plan in accordance with the
provisions _in this section for department approval and
must submit the applicable fee and any additional
information _and documents that the department
determines are necessary for permit issuance. The
applicant _must receive final permit approval prior to
commencing the proposed activity.

(2) The department shall review the applicant's permit
application and included avian conservation and
mitigation plan and shall notify the person applying for the
permit_in_ writing of any necessary amendments or
additions.

(3) Impacts of a requlated activity on regulated bird
species or habitats shall be first avoided and then
minimized through the use of best management practices
or other measures as described in the appropriate sector-
specific plan and the avian conservation and mitigation
plan. Persons authorized by the individual incidental take
permit will be required to compensate for unavoidable
incidental take of requlated bird species or habitats.

(4) Persons authorized by the individual take permit may
be required to monitor and report impacts to and the
incidental take of regulated bird species that result from
the requlated activity as set forth in the sector-specific
plan, individual incidental take permit, or avian
conservation and mitigation plan.

(5) No individual incidental take permit issued under this
subsection shall be for a period of more than 10 years after
the date of its issuance or such shorter time period
determined appropriate by the department or requested by
the applicant. An applicant may terminate a permit prior
to the expiration of the defined term upon providing
written evidence to the department of the conclusion of
construction and fulfillment of any applicable monitoring
requirements defined in the individual incidental take
permit.

c. An avian conservation and mitigation plan must provide
sufficient _information to  demonstrate that the
conservation criteria _established in the individual
incidental take permit will be fulfilled. The plan must
clearly define the project's scope of work and the project's
possible impacts on regulated bird species or habitats. In
addition, the plan must include:

(1) A site plan drawn to scale showing the location of the
proposed activity;

(2) A detailed description and schedule of the work to be
performed;

(3) A guantitative or narrative description of the likely
incidental take of requlated bird species or habitats;

(4) The steps the applicant will take to avoid, minimize,
and compensate for such impacts, including:

(a) Avoidance, minimization, and compensation measures
the applicant shall employ using reliable department-
approved methods that are be based upon the best
available science and utilizing the best practicable and
necessary technology to meet the requirements of the
applicable sector-specific plan. These measures shall be
evaluated for effectiveness in a consistent and rigorous
manner by the applicant throughout their implementation.

(b) Compensation measures that shall ensure that a
naturally-sustaining ecosystem or quality of habitat
comparable to the pre-activity conditions at the location of
the requlated activity or within a reasonable proximity is
established upon the activity's completion and achieves no
net loss of requlated birds or habitats.

(c) Any actions included in the applicable sector-specific
plan considered by the applicant and the reasons why such
actions are not being utilized;

(d) A contingency plan to rectify any failures of
implemented measures or actions necessary to provide
additional protection to requlated bird species, including
hazing programs or other temporary or emergency
measures that would be instituted;

(e) A timeline of when each element of the plan will be
completed; and

(f) Such other measures that the department or applicable

sector-specific plan may require as being necessary or
appropriate for purposes of the plan; and

(5) The avian conservation and mitigation plan may avoid
duplication by incorporating information included in any
permit application required by any other permitting
agency. The plan shall identify by source, section, and
page number when referencing such information.

d. While most general and individual incidental take
permits will apply only to the construction phase of a
requlated activity, nothing in this chapter shall prevent the
board from including requirements for the operational
phase of a particular requlated activity in a sector-specific
plan if the board determines that operations are likely to
incidentally take requlated bird species or habitats. If
operational requirements are included in a sector-specific
plan, permits may be renewed throughout the life of the
regulated activity.

4VVAC15-35-80. Permit procedures.

A. Required general information. A permit application must

contain the following information:

1. Applicant's full name and address, telephone number, and,

if available, fax number and email address;

a. If the applicant resides or is located outside of the
Commonwealth of Virginia, the name and address of an
agent located in the Commonwealth of Virginia; and
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b. If the applicant is an entity, a description of the type of

writing to the applicant. If the application is not approved,

entity and the name and title of an individual who will be

the reasons for not approving the application shall be

responsible for the permit;

2. Location of the regulated activity;

3. Certification in the following language: "1 hereby certify
that the information submitted in this application is complete
and accurate to the best of my knowledge and belief";

4., Desired effective date of the permit except where issuance
date is fixed by the sector-specific plan under which the

permit is issued:;
5. Desired duration of the permit, if less than the default term

for _the sector-specific plan under which the general or
individual incidental take permit is requested;

6. Date of application;

7. Signature or electronic signature of the applicant; and

8. Such other information or documentation as may be
required by the applicable sector-specific plan.

B. Administrative procedures.

1. The department shall determine the completeness of an
application and shall notify the applicant of any
determination within 45 calendar days of receipt. Where
available to the applicant, electronic communication may be
considered communication in writing.

a. If, within those 45 calendar days, the application is
deemed to be incomplete, the applicant shall be notified in
writing of the reasons the application is deemed
incomplete. If the application is resubmitted, all deadlines
in this section shall apply from the date of receipt of the
resubmitted application.

b. If a determination of completeness is made and the
associated sector-specific plan does not require additional
department review, the application is deemed approved
and the applicant will be notified in writing.

c. If a determination of completeness is not made and
communicated to the applicant within 45 calendar days of
receipt, the application shall be deemed complete on the
46th day after receipt.

d. If the application is complete and the associated sector-
specific plan requires additional department review, the
department will take no more than 120 days to review.
Bundled projects subject to prior approval of biennial
standards and specifications as described in 4VAC15-35-
90 may take up to 180 days. If, at the end of the designated
review period, the department has not taken final action on
the application or notified the applicant in writing of the
need for an additional 60 days for review, the application
shall be deemed approved.

2. During the review period, the application shall be
approved or disapproved, and the decision communicated in

provided in writing. Approval or denial shall be based on the
application's _compliance with the requirements of this
chapter and the applicable sector-specific plan.

a. If the application is not approved, the applicant shall
have 45 calendar days to revise the permit application to
bring it into _compliance with the appropriate sector-
specific plan or to appeal the decision to the director of the
department under the department's dispute resolution and
administrative _appeals procedure. The applicant may
request, in writing, an extension of the timeframe in which
to submit a revised application, not to exceed an additional
60 calendar days. If the revised application is not
submitted within the defined timeframe, the department
will administratively close the application.

b. Upon submission of a revised application after denial,
the department shall have 120 days to review and make a
determination. If the application is denied again, the
applicant will have 45 days after denial to appeal the
decision to the director of the department under the
department'’s dispute resolution and administrative appeal
procedure. Any new revisions to the permit must be
submitted as a new application.

3. Upon approval of an application for an individual
incidental take permit, the department will provide the
applicant with a permit, including terms and conditions. The
applicant shall have 30 calendar days to appeal terms and
conditions to the department director under the department's
dispute resolution and administrative appeals procedures.

C. Permit issuance.

1. Denial. The department shall not issue a permit if:

a. The applicant has one or more of the disqualifying
factors included in subdivision 2 of this subsection;

b. The applicant has failed to disclose material information
or has made false statements as to any material fact in
connection with the application; or

c. The department determines that the application fails to
comply with the applicable sector-specific plan or any
other applicable wildlife law, requlation, or ordinance.

2. Disqualifying factors. The department will provide
written notice of any known disqualifying factors to the
applicant. Any one of the following will disqualify an
applicant from receiving or exercising a permit:

a. A conviction of, or entry of a plea of guilty or nolo
contendere by, the applicant or a representative of the
applicant for a violation of the Lacey Act (16 USC § 3371
et seq.); the federal Migratory Bird Treaty Act (16 USC
8§ 668 et seq.); the federal Bald and Golden Eagle
Protection Act (16 USC 8§ 668 et seq.); the federal
Endangered Species Act (16 USC § 1531 et seq.); the
Virginia Endangered Species Act (8§ 29.1-563 et seq. of the
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Code of Virginia); or this chapter within the five-year
period preceding the application, unless such
disqualification has been expressly waived by the
department in response to a request by the applicant.

b. The failure to pay any required fees.

c. The suspension of any other incidental take permit. The
applicant is disqualified from receiving any additional
incidental take permits as long as the suspension exists.

3. Fees. An application fee of $50 and a permit fee of $50
per year shall be due for each permit. The application fee
shall be due at the time of application submittal, and no
application shall be processed until the fee is received. The
full amount of the permit fee shall be based on the default
duration of the permit and is due at the time of certification
if no approval is required. If the department's approval is
required, the full amount of the permit fee is due upon
approval or issuance of a permit. The fees will be deposited
into the Nongame Cash Fund and used for the conservation
and management of requlated bird species consistent with §
58.1-344.3 of the Code of Virginia. No refund of any fees
paid shall be made if a permit application is denied or if a
permit is terminated prior to the expiration date.

4. Permit renewal. Applications for renewal shall meet and
comply with all requirements for permit application and be
submitted at least 90 calendar days prior to the expiration of
an existing permit.

5. Modifications to permits. Permits may be modified with

transferee. The department will review the submission and
approve the transfer provided that:

(1) The proposed transferee meets all of the qualifications
under this part for holding a permit;

(2) The proposed transferee has provided adequate written
assurances that it will implement the relevant terms and
conditions of the permit; and

(3) The proposed transferee has provided other
information that the department determines is relevant to
the processing of the submission.

c. Except as otherwise stated on the face of the permit, any
person who is under the direct control of the applicant or
who is employed by or under contract to the applicant for
purposes authorized by the permit may carry out the
activity authorized by the permit. However, the applicant
will remain responsible for ensuring compliance with all
aspects of the permit.

7. Discontinuance of permit activity. When an applicant
discontinues activities authorized by a permit, the applicant
shall within 30 calendar days of the discontinuance notify
the department of permit termination.

8. Permit inspections. The department shall have the right to
perform inspections of a permitted activity to ensure
compliance with permit conditions. Written, including
electronic, or verbal notice of such inspection shall be given
on a business day, and the inspection shall not occur no less
than one and no more than five business days from the date

the department's approval in accordance with the following:

of the notice, except when the department determines that an

a. Applicant's request. Where circumstances have changed
so that an applicant desires to have any condition of the
permit modified, the applicant must submit a full written
justification and supporting information to the department
in conformity with the terms and conditions under which
the permit was issued.

b. Department determination. The department may amend
any permit during its term where circumstances have
changed such that amendments to the permit are deemed
necessary by the department. In such instances, the
department will notify the applicant in writing 60 calendar
days in advance of the effective date of any amendment.
The applicant shall have 30 calendar days to appeal the
decision to the department director under the department's
dispute resolution and administrative appeals procedures.

6. Transfer of permits and scope of permit authorization.

a. Except as otherwise provided for in this subsection,
permits issued under this part are not transferable or
assignable.

b. Permits may be transferred in whole or in part through
a_joint submission by the applicant and the proposed
transferee, or, in the case of a deceased applicant, the
deceased applicant's legal representative and the proposed

emergency inspection is necessary.

9. Permit suspension and revocation.

a. Criteria for suspension. The privileges of exercising
some or all of the permit authority may be suspended at
any time if the applicant is not in compliance with the
conditions of the permit, the sector-specific plan, or any
applicable laws or requlations governing the conduct of
the regulated activity. Such suspension shall remain in
effect until the department determines that the applicant
has corrected the deficiencies.

b. Criteria for revocation. A permit may be revoked for
any of the following reasons:

(1) The applicant willfully violates any provision of the
Virginia Endangered Species Act (8 29.1-563 et seq. of the
Code of Virginia); the federal Migratory Bird Treaty Act
(16 USC § 703 et seq.); the federal Bald and Golden Eagle
Protection Act (16 USC § 668 et seq.); the federal
Endangered Species Act (16 USC § 1531 et seq.); or the
conditions or a permit issued under those acts or this
chapter; or

(2) The applicant fails within 60 calendar days to correct
deficiencies that were the cause of a permit suspension.

c. Procedure for suspension and revocation.
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(1) The applicant shall be notified in writing of the
suspension or revocation by certified or registered mail.
This notice shall identify the permit to be suspended, the
reasons for such suspension, and the actions necessary to
correct the deficiencies and inform the applicant of the
right to appeal the suspension. The department may amend
any notice of suspension or revocation at any time.

(2) The applicant shall be provided with an opportunity to
appeal the suspension or revocation within 30 calendar
days of mailing the suspension or revocation notice.
Appeal may be requested by filing a written objection
specifying the reasons the applicant objects to the
suspension or revocation and may include supporting
documentation. Amendment of a notice of suspension or
revocation will allow the applicant another 30 calendar
days to appeal the decision from the date of mailing notice
of the amendment if they have not already initiated an
appeal.

(3) If at the end of 30 calendar days no appeal has been
received by the department, a final order shall be issued
suspending or revoking the permit.

(4) If the applicant timely submits an appeal, an informal
fact-finding proceeding will be held within 30 calendar
days, or at the option of the department or the applicant, a
formal hearing may be scheduled as soon as may be

c. Information satisfactory to the department
demonstrating how regulated activities conducted under
the standards and specifications will meet the
requirements of the applicable sector-specific plans,
together with a copy of any reference materials cited by
the standards and specifications; and

d. Implementation by the applicant of a requlated activity
tracking system of all requlated activities conducted under
the standards and specification, together with a permittee
self-monitoring program that will ensure compliance with
the standards and specifications.

2. Such standards and specification may be utilized
following department approval. Utilization of approved
standards and specification shall not affect the department's
authority to perform inspections of regulated activities
addressed by the standards and  specifications.
Noncompliance with the approved standards and
specifications shall have the same effect as noncompliance
with the requirements of the applicable sector-specific plan
for purposes of permit modification, suspension, or
revocation under this section.

4VVAC15-35-100. Enforcement;
activities.

unpermitted regulated

Administrative _permit actions, including modification,

practicable.

(5) Following an informal fact-finding proceeding or
formal hearing, a final decision shall be made by the
director within 30 calendar days of the informal fact-
finding proceeding or receipt of a recommendation by any

hearing officer.
4VAC15-35-90. Biennial standards and specifications.

Any person who will undertake multiple requlated activities
requiring a permit _may biennially submit a single set of
standards and specifications for department approval that
describes how covered requlated activities shall be conducted.

1. Such standards and specifications shall be consistent with

suspension, and revocation, shall be addressed according to the
department's dispute resolution and administrative appeals
procedures. Any person conducting a requlated activity for
which a permit is required by this chapter without such permit,
including where a requlated activity has commenced without a
permit or continued after permit suspension or revocation, shall
be guilty of a Class 3 misdemeanor as specified by § 29.1-505
of the Code of Virginia.

VA.R. Doc. No. R21-6852; Filed June 30, 2021, 9:54 a.m.
MARINE RESOURCES COMMISSION

Final Regulation

the requirements of this chapter and the applicable sector-

REGISTRAR'S NOTICE: The Marine Resources Commission

specific plans. Each project constructed for which a permit
is required shall obtain such permit by filing a permit
application referencing the approved standards and
specifications and paying the fee applicable under 4VAC15-
35-80 C 3 prior to the commencement of the requlated
activity. The standards and specifications shall include:

a. A reference to which sector-specific plans are addressed
by the standards and specifications;

b. A description of the regulated activities that the
applicant intends to be addressed by the standards and
specifications, and, if applicable, any other regulated
activities that the applicant intends to conduct that will not

is claiming an exemption from the Administrative Process Act
in accordance with § 2.2-4006 A 11 of the Code of Virginia;
however, the commission is required to publish the full text of
final regulations.

Title of Regulation: 4VAC20-270. Pertaining to Blue Crab
Fishery (amending 4VAC20-270-30 through 4VAC20-270-
55).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: July 5, 2021.

Agency Contact: Jennifer Farmer, Marine Resources
Commission, 380 Fenwick Road, Fort Monroe, VA 23551,

utilize the standards and specifications; telephone (757) ~  247-2248, or email
jennifer.farmer@mrc.virginia.gov.
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Summary:
The amendments establish management provisions for the
blue crab fisheries by updating the date of the season and
clarifying provisions pertaining to hard crab pots.

4VAC20-270-30. Daily time limits for commercial harvest.

A. It shall be unlawful for any person licensed to catch and
sell crabs taken by hard crab pot or peeler pot to take and
harvest crabs from any hard crab pot or peeler pot, or to
retrieve, bait, or set any hard crab pot or peeler pot, except
during the lawful daily time periods described in subsections
A, B, C, and D of this section. The lawful daily time periods
for the commercial harvesting of crabs by hard crab pot or
peeler pot shall be from 6 a.m. to 2 p.m. during the lawful
seasons, as described in 4VAC20-270-40 A, except as
described in subsections B, C, and D of this section. The lawful
daily time periods for the commercial harvesting of crabs by
hard crab pot or peeler pot shall be from 5 a.m. to 1 p.m. during
the months of May, June, July, and August, as described in
4VAC20-270-40 A, except as specified in subsections B, C,
and D of this section. Grab Hard crab pots or peeler pots
already on board a boat at the end of the lawful daily time
period, as defined in subsections A, B, and C of this section,
may be set immediately following the end of lawful daily time
period to one hour after the lawful daily time period ends.

B. Any licensed hard crab pot or peeler pot fisherman who
provides an opinion and supporting documentation from an
attending physician to the commissioner of an existing medical
condition that prevents him from adhering to the daily time
limit established in subsection A of this section may be
permitted by the commissioner or his designee to take and
harvest crabs from his hard crab pot or peeler pot, or to retrieve,
bait, or set his hard crab pot or peeler pot during an alternate
eight-hour daily time limit. That alternative eight-hour daily
time limit will be prescribed by the commissioner or his
designee in accordance with the medical condition that forms
a basis for the exception to the daily time limit as described in
subsection A of this section.

Nothing in this regulation shall prohibit any licensed hard
crab pot or peeler pot fisherman, who has been granted an
exception to the eight-hour work schedule, on a medical basis,
from using another licensed hard crab pot or peeler pot
fisherman as a mate; provided, however, during the designated
alternate work hours, only the hard crab pots or peeler pots of
the fisherman receiving the exception shall be fished. Further,
it shall be unlawful for the licensed crab fisherman, who has
been granted an exception, or his mate, who is a licensed hard
crab pot or peeler pot fisherman, to fish, set, retrieve, or bait,
during the alternate work hours, any hard crab pot or peeler pot
that is not owned and licensed by the fisherman granted the
exception.

C. Any licensed hard crab pot or peeler pot fisherman who
requests and obtains an alternate eight-hour daily time limit
permit shall be authorized to take and harvest crabs from his

hard crab pot or peeler pot or to retrieve, bait, or set his hard
crab pot or peeler pot one hour earlier than described in
subsection A of this section, only for the months of June, July,
August, and September. During the months of March, April,
May, October, and November, and-December; the lawful daily
time period described in subsection A of this section applies to
any hard crab pot or peeler pot licensee. The alternate lawful
daily time periods for the commercial harvesting of crabs by
hard crab pot or peeler pot shall be from 4 a.m. to 12 noon from
June 1 through August 31 and from 5 a.m. to 1 p.m. from
September 1 through September 30. Licensed hard crab pot or
peeler pot fishermen must apply for this permit on an annual
basis and shall adhere to the alternate daily time limit from the
day the permit is issued through September 30, as well as
subdivisions 1, 2, and 3 of this subsection.

1. It shall be unlawful for two or more licensed hard crab pot
or peeler pot fishermen, or their agents, to crab aboard the
same vessel if their authorized eight-hour daily time limits
are not identical.

2. Requests for an alternate eight-hour time limit permit shall
be submitted to the Marine Resources Commission annually
and prior to May 15. Requests submitted on or after May 15
will not be considered.

3. Once any legal hard crab pot or peeler pot licensee obtains
an alternate eight-hour daily time limit permit, that permittee
shall be legally bound by the alternate eight-hour daily time
limit as described in this subsection.

D. The lawful daily time periods for the commercial harvest
of crabs by hard crab pot or peeler pot may be rescinded by the
Commissioner of Marine Resources when the commissioner
determines that a pending weather event is sufficient cause for
the removal of hard crab pots from the tidal waters of the
Commonwealth.

4\VVAC20-270-40. Season limits.

A. In 2020 2021, the lawful season for the commercial harvest
of crabs by hard crab pot shall be March 17 through December
19 November 30. In 2021 2022, the lawful season for the
commercial harvest of crabs by hard crab pot shall be March
17 through November 30. For all other lawful commercial gear
used to harvest crabs, as described in 4VAC20-1040, the
lawful seasons for the harvest of crabs shall be April 1 through
October 31.

B. It shall be unlawful for any person to harvest crabs or to
possess crabs on board a vessel, except during the lawful
season as described in subsection A of this section.

C. It shall be unlawful for any person knowingly to place, set,
fish, or leave any hard crab pot in any tidal waters of Virginia
from December 20,-2020 1, 2021, through March 16, 2021
2022. 1t shall be unlawful for any person to knowingly place,
set, fish, or leave any lawful commercial gear used to harvest
crabs, except any hard crab pot or any gear as described in
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4VAC20-460-25, in any tidal waters of Virginia from
November 1, 2620 2021, through March 31, 2621 2022.

D. It shall be unlawful for any person knowingly to place, set,
fish, or leave any fish pot in any tidal waters from March 12
through March 16, except as provided in subdivisions 1 and 2
of this subsection.

1. It shall be lawful for any person to place, set, or fish any
fish pot in those Virginia waters located upriver of the
following boundary lines:

a. In the James River the boundary shall be a line
connecting Hog Point and the downstream point at the
mouth of College Creek.

b. In the York River the boundary lines shall be the Route
33 bridges at West Point.

c. In the Rappahannock River the boundary line shall be
the Route 360 bridge at Tappahannock.

d. In the Potomac River the boundary line shall be the
Route 301 bridge that extends from Newberg, Maryland
to Dahlgren, Virginia.

2. This subsection shall not apply to legally licensed eel pots
as described in 4VAC20-500-50.

E. It shall be unlawful for any person to place, set, or fish any
number of fish pots in excess of 10% of the amount allowed by
the gear license limit, up to a maximum of 30 fish pots per
vessel, when any person on that vessel has set any crab pots.

1. This subsection shall not apply to fish pots set in the areas
described in subdivision D 1 of this section.

2. This subsection shall not apply to legally licensed eel pots
as described in 4VAC20-500.

3. This subsection shall not apply to fish pots constructed of
a mesh less than one-inch square or hexagonal mesh.

4VAC20-270-50. Peeler crab pot and hard crab pot limits.

A. It shall be unlawful for any person to place, set or fish or
attempt to place, set or fish more than 210 peeler crab pots in
Virginia tidal waters.

B. The lawful hard crab pot license categories and hard crab
pot limits are as follows:

1. Up to 85 crab pots.

2. Up to 127 crab pots.
3. Up to 170 crab pots.
4. Up to 255 crab pots.
5. Up to 425 crab pots.

C. It shall be unlawful for any person to knowingly place, set
or fish any amount of crab pots that exceeds that person's crab
pot limit, as described in subsection B of this section.

4VAC20-270-51. Daily commercial harvester, vessel, and
harvest and possession limits.

A. Any barrel used by a harvester to contain or possess any
amount of crabs will be equivalent in volume to no more than
three bushels of crabs.

B. From July 5, 2020 2021, through December-19,-2020
November 30, 2021, and April 1, 2021 2022, through July 4,
2021 2022, any commercial fisherman registration licensee
legally licensed for any hard crab pot license, as described in
4VAC20-270-50 B, shall be limited to the following maximum
daily harvest and possession limits for any of the following
hard crab pot license categories:

1. 10 bushels, or three barrels and one bushel, of crabs if
licensed for up to 85 crab pots.

2. 14 bushels, or four barrels and two bushels, of crabs if
licensed for up to 127 crab pots.

3. 18 bushels, or six barrels, of crabs if licensed for up to 170
crab pots.

4. 29 bushels, or nine barrels and two bushels, of crabs if
licensed for up to 255 crab pots.

5. 47 bushels, or 15 barrels and two bushels, of crabs if
licensed for up to 425 crab pots.

C. From March 17, 2021 2022, through March 31, 2021 2022,
any commercial fisherman registration licensee legally
licensed for any hard crab pot license, as described in
4VAC20-270-50 B, shall be limited to the following maximum
daily harvest and possession limits for any of the following
crab pot license categories:

1. Eight bushels, or two barrels and two bushels, of crabs if
licensed for up to 85 crab pots.

2. 10 bushels, or three barrels and one bushel, of crabs if
licensed for up to 127 crab pots.

3. 13 bushels, or four barrels and one bushel, of crabs if
licensed for up to 170 crab pots.

4. 21 bushels, or seven barrels, of crabs if licensed for up to
255 crab pots.

5. 27 bushels, or nine barrels, of crabs if licensed for up to
425 crab pots.

D. When a single harvester or multiple harvesters are on
board any vessel, that vessel's daily harvest and possession
limit shall be equal to only one daily harvest and possession
limit, as described in subsections B and C of this section, and
that daily limit shall correspond to the highest harvest and
possession limit of only one licensee on board that vessel.

E. When transporting or selling one or more legal crab pot
licensee's crab harvest in bushels or barrels, any agent shall
possess either the crab pot license of that one or more crab pot
licensees or a bill of lading indicating each crab pot licensee's
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name, address, commercial fisherman registration license
number, date, and amount of bushels or barrels of crabs to be
sold.

F. If any police officer finds crabs in excess of any lawful
daily bushel, barrel, or vessel limit, as described in this section,
that excess quantity of crabs shall be returned immediately to
the water by the licensee or licensees who possess that excess
over lawful daily harvest or possession limit. The refusal to
return crabs, in excess of any lawful daily harvest or possession
limit, to the water shall constitute a separate violation of this
chapter.

G. When any person on board any boat or vessel possesses a
crab pot license, it shall be unlawful for that person or any other
person aboard that boat or vessel to possess a seafood buyers
boat license and buy any crabs on any day.

4VAC20-270-52. Area restriction.

A. It shall be unlawful for any person to use any gear, except
hard crab pots or peeler pots, to harvest crabs from the waters
of Back Bay and North Landing River or within the jurisdiction
of the Albemarle and Currituck watersheds as described in
§ 28.2-101 of the Code of Virginia.

B. It shall be unlawful to possess, sell, or offer for sale crabs
taken by any means other than hard crab pot or peeler pot from
the waters described in this section.

4VAC20-270-55. Minimum size limits.

A. From March 17 through July 15, it shall be unlawful for
any person to harvest, possess, sell, or offer for sale more than
10 peeler crabs, per United States standard bushel, or 5.0% of
peeler crabs in any other container, that measure less than 3-
1/4 inches across the shell from tip to tip of the longest spikes.
From July 16 through Becember19 November 30, it shall be
unlawful for any person to harvest, possess, sell, or offer for
sale more than 10 peeler crabs, per United States standard
bushel, or 5.0% of peeler crabs in any other container, that
measure less than 3-1/2 inches across the shell from tip to tip
of the longest spikes, except as described in subsections B and
C of this section.

B. From July 16 through Becember-19 November 30, it shall
be unlawful for any person to harvest, possess, sell, or offer for
sale more than 10 peeler crabs, per United States standard
bushel, or 5.0% of peeler crabs in any other container, that are
harvested from waters on the ocean side of Accomack and
Northampton Counties and measure less than 3-1/4 inches
across the shell from tip to tip of the longest spikes, except as
described in subsection C of this section.

C. In the enforcement of these peeler crab minimum size
limits aboard a vessel, the marine police officer shall select a
single container of peeler crabs of his choosing to determine if
the contents of that container violate the minimum size and
tolerance described in this section. If the officer determines the

contents of the container are in violation, then the officer shall
return all peeler crabs on board the vessel to the water alive.

D. It shall be unlawful for any person to take, catch, harvest,
possess, sell or offer for sale, or to destroy in any manner, any
soft crab that measures less than 3-1/2 inches across the shell
from tip to tip of the longest spikes.

VA.R. Doc. No. R21-6843; Filed June 24, 2021, 2:28 p.m.

Final Regulation

REGISTRAR'S NOTICE: The Marine Resources Commission
is claiming an exemption from the Administrative Process Act
in accordance with § 2.2-4006 A 11 of the Code of Virginia;
however, the commission is required to publish the full text of
final regulations.

Title of Requlation: 4VAC20-610. Pertaining to Commercial
Fishing and Mandatory Harvest Reporting (amending
4VAC20-610-20, 4VAC20-610-60).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: January 1, 2022.

Agency Contact: Jennifer Farmer, Regulatory Coordinator,
Marine Resources Commission, 380 Fenwick Road, Fort
Monroe, VA 23551, telephone (757) 247-2248, or email
jennifer.farmer@mrc.virginia.gov.

Summary:
The amendments establish mandatory commercial online
harvest reporting for blue crabs.

4\VVAC20-610-20. Definitions.

The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise:

"Agent" means any person who possesses the Commercial
Fisherman Registration License, fishing gear license, or
fishing permit of a registered commercial fisherman in order to
fish that commercial fisherman's gear or sell that commercial
fisherman's harvest.

"Blue crab™ means any crustacean of the species Callinectes
sapidus.

"Clam aquaculture harvester" means any person who harvests
clams from leased, subleased, or fee simple ground or any
aquaculture growing area, within or adjacent to Virginia tidal
waters.

"Clam aquaculture product owner" means any person or firm
that owns clams on leased, subleased, or fee simple ground, or
any aquaculture growing area within or adjacent to Virginia
tidal waters that are raised by any form of aquaculture. This
does not include any riparian shellfish gardeners whose
activities are authorized by 4VAC20-336, General Permit No.
3 Pertaining to Noncommercial Riparian Shellfish Growing
Activities.
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"Clam aquaculture product owner vessel" means any vessel,
legally permitted through a no-cost permit, by a clam
aquaculture product owner, used to transport clam aquaculture
harvesters who do not possess an individual Clam Aquaculture
Harvester Permit.

"Cobia" means any fish of the species Rachycentron
canadum.

"Commercial fisherman" means any person who has obtained
a Commercial Fisherman Registration License from the
commission.

"Commission" means the Marine Resources Commission.

"Continuing business enterprise” means any business that is
required to have a Virginia Seafood Buyer's License or is
required to have a business license by county, city, or local
ordinance.

"Mandatory Harvest Reporting Program Web Application

means the online web-based resource provided by the
commission to report commercial harvest of seafood at
https://webapps.mrc.virginia.gov/harvest/.

"Oyster" means any shellfish of the species Crassostrea
virginica.

"Qyster aquaculture harvester” means any person who
harvests oysters from leased, subleased, or fee simple ground
or any aquaculture growing area, within or adjacent to Virginia
tidal waters.

"Oyster aquaculture product owner" means any person or
firm that owns oysters on leased, subleased, or fee simple
ground or any aquaculture growing area within or adjacent to
Virginiatidal waters that are raised by any form of aquaculture.
This does not include any riparian shellfish gardeners whose
activities are authorized by 4VAC20-336, General Permit No.
3 Pertaining to Noncommercial Riparian Shellfish Growing
Activities.

"Qyster aquaculture product owner vessel” means any vessel,
legally permitted through a no-cost permit, by an oyster
aquaculture product owner, used to transport oyster
aquaculture harvesters who do not possess an individual oyster
aquaculture harvester permit.

"Seafood landing licensee" means any individual who has
obtained a Seafood Landing License from the commission.

4VAC?20-610-60. Mandatory harvest reporting.

A. It shall be unlawful for any valid commercial fisherman
registration licensee, seafood landing licensee, oyster
aquaculture product owner permittee, or clam aquaculture
product owner permittee to fail to fully report harvests and
related information as set forth in this chapter.

B. It shall be unlawful for any recreational fisherman, charter
boat captain, head boat captain, commercial fishing pier
operator, or owner of a private boat licensed pursuant to

8§ 28.2-302.7 through 28.2-302.9 of the Code of Virginia, to
fail to report recreational harvests, upon request, to those
authorized by the commission.

C. All registered commercial fishermen and any valid seafood
landing licensee shall complete a daily form accurately
quantifying and legibly describing that day's harvest from
Virginia tidal waters and federal waters. The forms used to
record daily harvest shall be those provided by the commission
or another form or method approved by the commission.
Registered commercial fishermen and seafood landing
licensees may use more than one form when selling to more
than one buyer.

D. Any oyster aquaculture product owner permittee or clam
aquaculture product owner permittee shall provide monthly
harvest records accurately quantifying and legibly describing
that month's harvest from Virginia tidal waters as described in
subsection H of this section. All records shall only be
submitted through the Online Mandatory Harvest Reporting
Program Web Application.

E. Registered commercial fishermen, seafood landing
licensees, valid oyster aquaculture product owner permittees,
and valid clam aquaculture product owner permittees shall
submit a monthly harvest report to the commission no later
than the fifth day of the following month, except as described
in subsection F of this section. This report shall be
accompanied by the daily harvest records described in
subsection H of this section. Completed forms shall be mailed
or delivered to the Virginia Marine Resources Commission,
380 Fenwick Road, Building 96, Fort Monroe, VA 23651, or
be submitted through the Online Mandatory Harvest Reporting
Program Web Application.

F. All reports of the commercial harvest of cobia shall only
be submitted through the Mandatory Harvest Reporting
Program Web Application. This report shall provide daily
harvest records from Sunday through Saturday as described in
subsection H of this section and be submitted on a weekly basis
no later than Wednesday of the following week.

G. All reports of the commercial harvest of oysters or blue
crabs shall only be submitted through the Online Mandatory
Harvest Reporting Program Web Application. This report shall
provide daily harvest records of oysters or blue crabs as
described in subsection H of this section and be submitted no
later than the fifth day of the following month.

H. The harvest report requirements shall be as follows:

1. Registered commercial fishermen shall be responsible for
providing a harvest report and daily harvest records that include
the name and signature of the registered commercial fisherman
and the commercial fisherman's registration license number; the
name and license registration number of any agent, if used; the
license registration number of no more than five additional
harvesters who were not serving as agents; any buyer or private
sale information; the date of any harvest; the city or county of
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landing that harvest; the water body fished, gear type, and
amount of gear used for that harvest; the number of hours any
gear was fished and the number of hours the registered
commercial fisherman fished; the number of crew on board,
including captain; species harvested; market category; live
weight or processed weight of species harvested; and vessel
identification (Coast Guard documentation number, Virginia
license number, or hull/VVIN number). Any information on the
price paid for the harvest may be provided voluntarily.

2. The harvest report from oyster aquaculture product owner
permittees and clam aquaculture product owner permittees shall
include the name, signature, permit number, lease number, date
of the last day of the reporting month, city or county of landing,
gear (growing technique) used, weight or amount of species
harvested by market category, total number of individual crew
members for the month, and buyer or private sale information.

3. The harvest report and daily harvest records from seafood
landing licensees shall include the name and signature of the
seafood landing licensee and the licensee's seafood landing
license number; buyer or private sale information; date of
harvest; city or county of landing; water body fished; gear type
and amount used; number of hours gear fished; number of hours
the seafood landing licensee fished; number of crew on board,
including captain; non-federally permitted species harvested,;
market category; live weight or processed weight of species
harvested; and vessel identification (Coast Guard
documentation number, Virginia license number, or hull/VIN
number).

I. Registered commercial fishermen, oyster aquaculture product
owner permittees and clam aquaculture product owner permittees
not fishing during a month, or seafood landing licensees not
landing in Virginia during a month shall so notify the commission
no later than the fifth of the following month by postage paid
postal card provided by the commission or by calling the
commission's toll free telephone line or through the Online
Mandatory Harvest Reporting Program Web Application.

J. Any person licensed as a commercial seafood buyer pursuant
to § 28.2-228 of the Code of Virginia shall maintain for a period
of one year a copy of each fisherman's daily harvest record form
for each purchase made. Such records shall be made available
upon request to those authorized by the commission.

K. The reporting of the harvest of federally permitted species
from beyond Virginia's tidal waters that are sold to a federally
permitted dealer shall be exempt from the procedures described in
this section.

L. The owner of any purse seine vessel or bait seine vessel
(snapper rig) licensed under the provisions of § 28.2-402 of the
Code of Virginia shall submit the Captain's Daily Fishing Reports
to the National Marine Fisheries Service, in accordance with
provisions of Amendment 1 to the Interstate Fishery Management
Plan of the Atlantic States Marine Fisheries Commission for
Atlantic Menhaden, which became effective July 2001.

M. Registered commercial fishermen, seafood landing licensees,
and licensed seafood buyers shall allow those authorized by the
commission to sample harvest and seafood products to obtain

biological information for scientific and management purposes
only. Such sampling shall be conducted in a manner that does not
hinder normal business operations.

N. Registered commercial fishermen, seafood landing licensees,
oyster aquaculture product owner permittees, and clam
aquaculture product owner permittees shall maintain their harvest
records for one year and shall make them available upon request
to those authorized by the commission.

VAR. Doc. No. R21-6844; Filed June 23, 2021, 10:20 a.m.

Final Regulation

REGISTRAR'S NOTICE: The Marine Resources Commission
is claiming an exemption from the Administrative Process Act
in accordance with § 2.2-4006 A 11 of the Code of Virginia;
however, the commission is required to publish the full text of
final regulations.

Title of Requlation: 4VAC20-1140. Prohibition of Crab
Dredging in Virginia Waters (amending 4VAC20-1140-20).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: July 5, 2021.

Agency Contact: Jennifer Farmer, Marine Resources
Commission, 380 Fenwick Road, Fort Monroe, VA 23551,

telephone (757) 247-2248, or email
jennifer.farmer@mrc.virginia.gov.
Summary:

The amendment closes the 2021-2022 blue crab dredge
fishery.

4VAC20-1140-20. Crab dredging prohibited.

In accordance with the provisions of § 28.2-707 of the Code of
Virginia, the crab dredging season of December 1, 2020 2021,
through March 31, 202% 2022, is closed, and it shall be unlawful
to use a dredge for catching crabs from the waters of the
Commonwealth during that season.

VAR. Doc. No. R21-6845; Filed June 23, 2021, 10:18 a.m.

* *

TITLE 8. EDUCATION
STATE BOARD OF EDUCATION

Final Regulation

REGISTRAR'S NOTICE: Chapters 860 and 861 of the 2020 Acts
of Assembly transfer the authority to license and regulate child
day programs and other early child care agencies from the State
Board of Social Services to the State Board of Education effective
July 1, 2021. This regulatory action to transfer and establish the
necessary regulations is excluded from the Administrative Process
Act in accordance with enactment clause 9 of Chapters 860 and
861.

Volume 37, Issue 24

Virginia Register of Regulations

July 19, 2021

3503




Regulations

Titles of Regulations: 8VAC20-770. Background Checks for
Child Day Programs and Family Day Systems (adding
8VAC20-770-10 through 8VAC20-770-150).

8VAC20-780. Standards for Licensed Child Day Centers
(adding 8VAC20-780-10 through 8VAC20-780-610).

8VAC20-790. Child Care Program (adding 8VAC20-790-
10 through 8VAC20-790-850).

8VAC20-800. Standards for Licensed Family Day Homes
(adding 8VAC20-800-10 through 8VAC20-800-1020).

8VAC20-810. Minimum Standards for Licensed Family
Day Systems (adding 8VAC20-810-10 through 8VAC20-
810-60).

8VAC20-820. General Procedures and Information for
Licensure (adding 8VAC20-820-10 through 8VAC20-820-
500).

8VAC20-830. Fee Requirements for Processing Applications
(adding 8VAC20-830-10).

8VAC20-840. Virginia Child Care Provider Scholarship
Program (adding 8VAC20-840-10 through 8VAC20-840-90).

8VAC20-850. Voluntary Registration of Family Day
Homes - Requirements for Providers (adding 8VAC20-
850-10 through 8VAC20-850-110).

Statutory Authority: 88 22.1-16 and 22.1-289.046 of the Code
of Virginia.
Effective Date: July 1, 2021.

Agency Contact: Rebecca Ullrich, Early Childhood Planning
and Policy Coordinator, Department of Education, 101 North
14th Street, Richmond, VA 23219, telephone (804) 371-7578,
or email rebecca.ullrich@doe.virginia.gov.

Background:

Chapters 860 and 861 of the 2020 Acts of the General
Assembly establish § 22.1-289.03 of the Code of Virginia,
which requires the State Board of Education to establish a
statewide unified public-private system for early childhood
care and education in the Commonwealth. The system is to be
administered by the board, the Superintendent of Public
Instruction, and the Department of Education (VDOE)
effective July 1, 2021. The acts transfer the authority to license
and regulate child day programs and other early child care
agencies from the State Board of Social Services and
Department of Social Services (VDSS) to the board and
VDOE. Funding and oversight of early childhood care and
education (ECCE) programs and policies, including the Child
Care Subsidy Program and child care licensing and
monitoring, transition from VDSS to VDOE. The acts provide
that the regulations governing the implementation and
oversight of ECCE programs be transferred from the State
Board of Social Services to the State Board of Education and
maintain current licensure, background check, and other
requirements of such programs.

Summary:

This action transfers or replicates the regulations of the
State Board of Social Services for early childhood care
and education to or under the State Board of Education.
Amendments include (i) renumbering or replicating the
regulations to place them under the State Board of
Education in the Virginia Administrative Code (VAC); (ii)
changing references from the State Board of Social
Services to the State Board of Education; (iii) changing
Code of Virginia and VAC references and descriptions.

Chapter 770
Background Checks for Child Day Programs and Family Day

Systems
8VAC?20-770-10. Defining words and phrases.

The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise:

"Agent" means a person who is empowered to act on behalf
of the applicant that is an association, partnership, limited
liability company, business trust, public agency, or corporation
in matters relating to a child day program or family day system.

"Applicant” means the person or persons applying for
approval as a (i) licensed family day home; (ii) licensed family
day system; (iii) voluntarily registered family day home; (iv)
family day home approved by a licensed family day system;
(v) religious exempt child day center or (vi) licensed child day
center. In the case of a sole proprietorship, the applicant is the
individual owner. In the case of a partnership, the applicants
are_all the partners. If the applicant is a corporation,
association, or business trust, the applicants are officers. If the
applicant is a limited liability company, the applicants are the
members or managers. If the applicant is a public agency, the
applicant is the person responsible for the overall operation of
the public agency.

"Approved” means having obtained the status of approval
through the process required in Minimum Standards for Licensed
Family Day Systems (8VAC20-810). Approved facilities are
family day homes approved by licensed family day systems.

"Background checks" means a sworn statement or
affirmation, a criminal history record report, and a child
protective services central reqgistry check.

"Barrier_crime" means a conviction identified at § 22.1-
289.034 in the Code of Virginia. The convictions, and Code of
Virginia references, are: a felony violation of a protective order
as set out in § 16.1-253.2, murder or manslaughter as set out in
Article 1 (8§ 18.2-30 et seq.), malicious wounding by mob as
set out in § 18.2-41, abduction as set out in subsection A or B
of § 18.2-47, abduction for immoral purposes as set out in
§ 18.2-48, assault and bodily woundings as set out in Article 4
(8 18.2-51 et seq.), robbery as set out in § 18.2-58, carjacking
as set out in § 18.2-58.1, extortion by threat as set out in § 18.2-
59, felony stalking as set out in § 18.2-60.3, a felony violation
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of a protective order as set out in § 18.2-60.4, sexual assault as

"Criminal history record check" means the process the

set out in Article 7 (8 18.2-61 et seq.) of Chapter 4 of Title

Department of State Police uses to generate a criminal record

18.2, arson as set out in Article 1 (8 18.2-77 et seq.) of Chapter

report on a person. The check may be a state check generated

5 of Title 18.2, burglary as set out in Article 2 (§ 18.2-89 et

solely through the Central Criminal Records Exchange or a

seq.) of Chapter 5 of Title 18.2, any felony violation relating to

check forwarded through the Central Criminal Records

possession or_distribution of drugs as set out in Article 1

Exchange to the Federal Bureau of Investigation for the

(8 18.2-247 et seq.) of Chapter 7 of Title 18.2, drive-by

purpose of obtaining national criminal history record

shooting as set out in § 18.2-286.1, use of a machine gun in a

information.

crime of violence as set out in § 18.2-289, aggressive use of a
machine gun as set out in § 18.2-290, use of a sawed-off
shotgun in a crime of violence as set out in subsection A of
§ 18.2-300, failure to secure medical attention for an injured
child as set out in § 18.2-314, pandering as set out in § 18.2-
355, crimes against nature involving children as set out in
§18.2-361, incest as set out in § 18.2-366, taking indecent

"Criminal history record report” means either the criminal
record clearance or the criminal history record issued by the
Central Criminal Records Exchange, Department of State
Police. The report identifies convictions within _the
Commonwealth.

"Department" means the Department of Education.

liberties with children as set out in § 18.2-370 or § 18.2-370.1,
abuse and neglect of children as set out in § 18.2-371.1,
obscenity offenses as set out in § 18.2-374.1, possession of
child pornography as set out in § 18.2-374.1:1, electronic
facilitation of pornography as set out in 8§ 18.2-374.3, abuse
and neglect of incapacitated adults as set out in § 18.2-369,
employing or permitting a minor to assist in an act constituting
an offense under Article 5 (§ 18.2-372 et seq.) of Chapter 8 of
Title 18.2 as set out in 8§ 18.2-379, delivery of drugs to
prisoners as set out in § 18.2-474.1, escape from jail as set out
in 8 18.2-477, felonies by prisoners as set out in § 53.1-203; or
an equivalent offense in another state.

"Board" means State Board of Education.

"Central registry" means the record of founded complaints of

"Department representative"” means an employee of the
department who carries out requlatory duties or an agency
acting as an authorized agent of the department carrying out
approval functions. Licensed family day systems have
authority to approve family day homes.

"Disqualifying background” means having an offense, as
defined in § 22.1-289.032 of the Code of Virginia. For the
purpose of this chapter, having been the subject of a founded
abuse or neglect complaint as described in "offense" includes
records that have been purged from the child abuse and neglect
central registry. However, no person is considered to be the
subject of a founded complaint of child abuse or neglect until
a decision upholding the finding has been rendered by the
hearing officer after the administrative hearing, provided the

child abuse and neglect maintained by the Department of

person _complies with the requirements for requesting an

Social Services.

"Central reqgistry finding” means the record of founded
complaints of child abuse and neglect for an individual.

"Central Criminal Records Exchange" or "CCRE" means the

information system containing conviction data of crimes
committed in Virginia. The system is maintained by the
Department of State Police.

"Child day program" means a regularly operating service
arrangement for children where, during the absence of a parent
or_guardian, a person or organization has agreed to assume
responsibility for the supervision, protection, and well-being of
a child under the age of 13 for less than a 24-hour period.

"Contract agency" means an entity with which the facility or

administrative hearing. No person is considered to be the
subject of a founded complaint of child abuse or neglect if the
child abuse or neglect finding is overturned by an
administrative hearing or a subsequent court decision.

"Employee" means a person hired by a facility or with whom
the facility has an employment agreement. A provider assistant
in a family day home is considered an employee in this chapter.

"Facility" means (i) a licensed family day home; (ii) a
licensed family day system:; (iii) a voluntarily reqgistered family
day home; (iv) a family day home approved by a licensed
family day system; (v) a licensed child day center; (vi) a
religious exempt child day center; and (vii) an applicant
seeking a waiver in order to establish one of the above listed
entities.

a parent has an agreement to provide services to a child or
children while attending the facility.

"Contract employee" means a person with whom the facility

"Family day home" means a child day program offered in the
residence of the provider or the home of any of the children in
care for one through 12 children under the age of 13 years,

or a parent has an agreement to provide services to a child or

exclusive of the provider's own children and any children who

children while attending the facility.

"Contracting organization" means an agency that has been
designated by the Department of Education to administer the
voluntary registration program for family day homes.

reside in the home, when at least one child receives care for
compensation. The provider of a licensed or registered family
day home must disclose to the parents or guardians of children
in his care the percentage of time per week that persons other
than the provider will care for the children. Family day homes
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serving five through 12 children, exclusive of the provider's

(iii) founded complaint of child abuse or neglect within or

own children and any children who reside in the home, must

outside the Commonwealth, or (iv) a conviction of an offense

be licensed. No family day home shall care for more than four

set forth in § 9.1-902 of the Code of Virginia or a finding that

children under the age of two years, including the provider's

a person is not guilty by reason of insanity in accordance with

own children and any children who reside in the home, unless

Chapter 11.1 (§ 19.2-182.2 et seq.) of Title 19.2 of the Code of

the family day home is licensed or voluntarily registered.

Virginia of an offense set forth in § 9.1-902 that results in the

However, a family day home where the children in care are all

person's requirement to register with the Sex Offender and

related to the provider by blood or marriage is not required to

Crimes Against Minors Registry pursuant to § 9.1-901 of the

be licensed.

"Family day system" means any person that approves family
day homes as members of its system; that refers children to
available family day homes in that system; and that, through
contractual arrangement, may provide central administrative
functions including, but not limited to, training of operators of

Code of Virginia, or any similar registry in any other state.
Convictions include prior adult convictions and juvenile
convictions or adjudications of delinquency based on a crime
that would be a felony if committed by an adult within or
outside the Commonwealth.

"Other felony" means conviction for any felony in the last

member homes; technical assistance and consultation to

five years that is not a barrier crime felony.

operators of member homes; inspection, supervision,
monitoring, and evaluation of member homes; and referral of
children to available health and social services.

"Good character and reputation" means that the person (i)

"Parent-volunteer" means someone supervising, without pay,
a group of children that includes the parent-volunteer's own
child in a program that operates no more than four hours per
day, provided that the parent-volunteer works under the direct

maintains business, professional, family, and community

supervision of a person who has received a clearance pursuant

relationships that are characterized by honesty, fairness,

to § 22.1-289.035 or 22.1-289.039 of the Code of Virginia.

truthfulness and dependability and (ii) has a history or pattern
of behavior that demonstrates that the person is suitable and
able to care for, quide, supervise, and protect children.

"Involved in the day-to-day operations" means:

1. In a supervisory or management position, making daily

"Registered"” means having obtained the status of registration
through the process required in Voluntary Registration of
Family Day Homes - Requirements for Providers (8VVAC20-

850).

"Registered family day home" means any family day home

decisions regarding the operation of the facility;

2. Counted by the facility for purposes of staff-to-children
ratios;

3. Employed by a licensed family day system as a home
visitor; or

4. Having access to child-related and client-related records

that has met the standards for voluntary registration for such
homes and obtained a certificate of registration from the

Superintendent.

"Religious exempt center" means an unlicensed child day
center operated or conducted under the auspices of a religious
institution that has filed with the Superintendent a satisfactory
annual statement of intent to operate a child day center and

or to facility personnel records.

"Licensed" means having met the requirements of and
obtained licensure as a licensed family day system, licensed
child day program, or licensed family day home.

"Living in" means to reside in a place for an extended or
permanent period of time.

"Local agency" means local department of social services.

"May" means has permission.

"Must" means the action is a requirement.

"Must not" means the action is prohibited.

background check” means criminal
information from the Federal Bureau of

"National _criminal
history record

Investigation.
"Offense"” means a (i) conviction of a barrier crime, (ii)

conviction of any other felony not included in the definition of
barrier crime unless five years have elapsed since conviction,

other information as specified in § 22.1-289.031 of the Code
of Virginia and has a letter of exemption from the

Superintendent.
"Search of central registry" means the process the Virginia

Department of Social Services' Child Protective Services Unit
uses to generate a central registry report on a person.

"Superintendent"” means Superintendent of Public Instruction
or his designee.

"Sworn _statement or affirmation” means a statement
completed by a person attesting to whether he has ever been (i)
convicted of or the subject of pending charges of any crime
within or outside the Commonwealth or an equivalent offense
outside the Commonwealth or (ii) the subject of a founded
complaint of child abuse or neglect within or outside the
Commonwealth. Additionally for family day homes, the
provider affirms if he, or any person known to the provider
who resides in the home, has a sex offense conviction or is the
subject of a founded complaint of child abuse or neglect within
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or_outside the Commonwealth. Any person making a false

1. A barrier crime, as defined in § 22.1-289.034 of the Code

statement regarding any such offense shall be guilty of a Class

of Virginia; and/or

1 misdemeanor pursuant to § 22.1-289.035 of the Code of
Virginia.

"8VAC" means Title 8 of the Virginia Administrative Code.
This is the education title.

"Visit" means a stay or sojourn as a quest for no longer than
30 calendar days.

"Volunteer" means a person who provides services without

2. Any other felony not included in the definition of barrier
crime unless five years have elapsed since the conviction.

The criminal history record report shows all convictions.

F. The person must use the form and process of the Central
Criminal Records Exchange (CCRE) of the Department of
State Police for this check. The Department of State Police
provides original criminal history record check forms to

pay and who is alone with a child or children in performance

facilities upon receipt of request. The Department of State

of his duties.
8VAC?20-770-20. Describing background checks.

A. The background checks covered by this chapter are:

1. Sworn statement or affirmation;

2. Criminal history record check;

3. National criminal background check; and

4. Central reqistry search.

B. The provisions for background checks are in 8§ 22.1-
289.015 and 22.1-289.034 through 22.1-289.041 of the Code

of Virginia.
C. Provisions for enforcement of background check
requlations and other licensing, registration, and approval

standards are in Chapter 14.1 (8§ 22.1-289.010 et seq.) of Title
22.1 of the Code of Virginia.

D. The sworn statement or affirmation is a written document
in which a person must disclose any criminal conviction and
any pending criminal charges within or outside Virginia.

1. For the purposes of this chapter, conviction includes any
juvenile conviction or determination of delinquency if the
offense involved would be a felony if committed by an adult
within or outside Virginia.

2. The person must also disclose any instance of being the
subject of a founded complaint of child abuse or neglect

Police also provides website access to this form for facilities
that are noncriminal justice inquiry interface users. The CCRE
verifies criminal history record reports.

G. The national criminal background check is the process of
obtaining criminal history record information from the Federal
Bureau of Investigation through the Central Criminal Records

Exchange.

1. The person must submit to fingerprinting and provide
personal descriptive information.

2. The person must use the process of the Central Criminal
Records Exchange to request and receive a national criminal
background check.

H. The search of the central registry is a check to determine
if the person has ever been the subject of a founded complaint
of child abuse or neglect in Virginia.

I. The person must use the form and process of the
Department of Social Services' Office of Background
Investigations (OBI). The Department of Social Services
provides the central registry request form on its website.
Requesters are permitted to submit copies of this form. OBI
verifies child protective services central registry check

findings.

The department and registering and approval agencies
provide copies of all forms in application packets.

8VAC20-770-30. lIdentifying the facilities that are not

within or outside Virginia.

3. The person must use either the model form prepared by
the department or use a self-created form that includes all of
the information that appears on the model form.

The department provides the model sworn statement or
affirmation form on its website. Requesters are permitted to
submit copies of the form. The person who signs the sworn
statement or affirmation affirms the truth of the statement.

E. The criminal history record check is the process of the
Department of State Police to generate a criminal record report
on _a person. The report must be either the criminal record
clearance or the criminal history record. The criminal record
clearance shows whether the person is guilty of:

covered by this chapter.

A. Certified preschools or nursery schools operated by
accredited private schools that are accredited in accordance
with § 22.1-289.032 of the Code of Virginia; and family day
homes that are not required to be licensed, registered, or
approved are not covered by this chapter.

B. Background check requirements for certified preschool or
nursery school programs operated by accredited private
schools are at § 22.1-289.032 of the Code of Virginia.

C. Background check requirements for child day centers or
family day homes that are not licensed, registered, approved,
or exempt from licensure and receive federal, state or local
child care funds are at § 22.1-289.040 of the Code of Virginia.
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8VAC20-770-40.

Identifying who

is _covered by this

chapter.

A. This chapter applies to:

1. Licensed family day homes;

2. Licensed family day systems;

3. Family day homes approved by family day systems;

4. Voluntarily reqgistered family day homes;

5. Religious exempt child day centers; and

6. Licensed child day centers.

B. Except as provided in 8VVAC20-770-50 A, no person with

d. Operator of

Sworn statement or

Upon request for

family day home

affirmation, search

approval by family

requesting
approval by

of central registry,

day system

and criminal history

family day
system

record check

e. Any other adult

Same

residing in the
family day home
requesting
approval and any

employee or
volunteer of a

family day home

a disqualifying background who has not been granted a waiver

Upon request by
operator for
approval by family

day system

according to 8VAC20-770-90 may operate or volunteer or

work at a facility governed by this chapter.

2. These background checks are require

d at the time of initial

application for religious exemption status:

C. Background checks are required at the time of initial Who What When
application. Any person who | Documentary With the written
1. These background checks are required at the time of initial | Wil be expected | evidence of sworn | request for
application for licensure, registration, or approval: o be alone with | statement or religious
: : : one or more affirmation, search exemption status
Who What When children enrolled | of the central
in a religious registry, and criminal

a. Any applicant

Sworn statement or

Upon application

affirmation, search

for licensure or

of central reqistry,

registration as a

and criminal history

child day program

exempt child day

history record check

center except a
parent-volunteer,
as defined in this
chapter, or a
parent or
guardian who

may be left alone
with his or her

own child

D. Backaground checks are required after the initial licensure,

reqgistration, approval, or receipt of religious exemption status.

1. These background checks are required after initial

licensure, registration, or approval:

Who

What

When

registration as a
family day home,
or any existing

employee or
volunteer

record check or family day
system
b. Any agent at Same Same
the time of
application who
is or will be
involved in the
day-to-day
operations of the
child day
program or who
is or will be alone
with, in control
of, or supervising
one or more of
the children
c. Any other adult | Same Upon application
living in the for licensure or
home of an registration as a
applicant for family day home
licensure or

a. New person

Sworn statement or

Whenever an

designated as

affirmation

applicant

licensee
registrant, family
day home
operator approved
by a family day

system, or agent
who is or will be

involved in the
day-to-day
operations of the

facility or who is
or will be alone

applicant, licensee,
approved family
day home operator,
or registrant
changes

Search of central

Before the end of

registry and
criminal history

30 days after the
change

record check
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with, in control
of, or supervising
one or more of
the children

licensed,
registered, or
approved
program

b. Any employee

Sworn statement or

Prior to first day of

of a licensed

registered, and
approved facility
who is involved
in the day-to-day
operations or who
is alone with, in
control of, or

supervising one
or more children

affirmation employment at the
facility

Search of central Before 30 days of

registry and employment at the

criminal history facility ends

record check

2. These background checks are required after receipt of the
initial religious exemption status letter.

Annually, prior to the expiration date in the current
exemption letter, the religious exempt child day center must
file with the department documentary evidence that the

c. Any applicant,

Sworn statement or

Before three years

licensee, family

affirmation, search

since the dates of

day home
operator approved

of central registry

the last sworn

and criminal history

statement or

by a family day

record check

system, agent,
employee
volunteer, and
person living in
the family day
home who is
required to have

background
checks

affirmation, most
recent central
registry finding and

most recent

criminal history
record check report

center is in compliance with the following:

Who

What

When

Prospective

Sworn statement or

Before employment

employee,
volunteer, or any
other person who

is expected to be
alone with one or

more children
enrolled in the

religious exempt
child day center
except a parent-
volunteer, or a
parent or
guardian who

may be left alone
with his or her

affirmation

or commencement
of service at the

facility

Search of central

Within 30 days of

registry and
criminal history

employment or
commencement of

record check, as

service

requested by the
individual

own child

d. Voluntary
registration
provider, provider

Sworn statement or

90 days before the

affirmation, search

date of application

of central registry

for renewal of the

assistant
substitute

provider, if any,
and any adult

residing in the
home

and criminal history

current certificate

record check

of reqistration (The

application for
renewal must be
received by the
contracting
organization no
later than 45 days
before the

expiration of the
current certificate

e. Volunteer at

Sworn statement or

Prior to first day of

licensed

registered, or
approved facility
who will be alone
with any child in
the performance
of duties,
excluding a

parent-volunteer
for children

attending a

affirmation service at the
facility
Search of central Before 30 days of

registry and
criminal history

service at the
facility elapses

record check

3. Background checks are required for independent contract
employees and employees hired by a contract agency.

If a licensed, registered, or approved facility uses
independent contract employees or contract employees hired
by a contract agency who will be involved in the day-to-day
operations of the facility or who will be alone with, in control
of, or supervising one or more children, the facility must:

a. Obtain background checks according to the above
requirements for employees, or view the original required
background checks maintained by the contract employee
or contract agency;

b. Accept all satisfactory background checks dated less
than six months before independent contract employees or
contract employees hired by contract agencies begin
providing services at facilities;

c. Make copies, and keep them at the licensed, registered,
or approved facilities. Staff must write on the copies of the
criminal record reports that they are photocopies of
originals that facility staff verified; and

d. Provide a sworn statement or affirmation, search of
central registry and criminal history record check before
three years since the dates of the last sworn statement or
affirmation, most recent central registry finding and most
recent criminal history record check report.
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4. A person 18 years of age and older must have background

was terminated from employment at that facility; or (iii) was

checks:

Who

What

When

Sworn statement or

When person age

A Person living
in:

The home of an

affirmation

18 years or older
begins residing in
the home or when a

transferred to a facility owned and operated by the same
employer or entity, unless there is a criminal conviction or a
founded complaint of child abuse and neglect during that

period.

8VAC20-770-50. Explaining requirements for satisfactory
background checks.

history record check,

age or older

as requested by the

beginning to reside

individual

in the home or a
person in the home

becoming 18 years
old

*Note: This does not apply to applicants for family day

systems, child day centers, or to religious exempt child day

centers.

5. A person 14 years of age and older must have a search of

the central registry and make the information available for

requlatory purposes:

Who What When

Person living in: | Child protective Within 30 days of a
An applicant’s services central 14-year-old

home registry check beginning to reside
Home of a in the home or a
licensed or person in the home
licensed or becoming 14 years
registered family old

day home —

provider

6. A facility must not accept a required criminal history
record report or a central registry finding from an applicant,
licensee, registrant, or other person required to obtain
background checks that is dated more than 90 days prior to
the date of employment, volunteering, residing in the home.

7. Exception: See provisions for contracting agencies in
subdivision 3 of this subsection.

8. The department must not accept a required criminal
history record report or a central registry finding from an
applicant, licensee, registrant, or person who signs the
statement of intent to operate a religious exempt center that
is dated more than 90 days prior to date of licensure,
reqgistration, approval or exemption, or from the date when
the person designated as the applicant or licensee changes.

9. The background checks remain valid at the facility if no
more than 12 consecutive months have passed from when a
person (i) began a leave of absence from that facility; (ii)

applicant* or the

The home of a person In the home A. The department and registering and approving authorities
— becomes 18 years - - -

licensed or old must require documentation of satisfactory background checks
registered family — for applicants, agents, employees, volunteers, and others living
day home Search of central Within 30 days of a in family day homes as specified in 8VAC20-770-40.

provider registry and criminal | person 18 years of

1. A satisfactory sworn statement or affirmation is:

a. A fully completed original that states that the person
does not have an offense; and

b. There is no other knowledge that the individual has an
unsatisfactory background.

Criminal convictions include prior adult convictions and
juvenile convictions or adjudications of delinquency based
on a crime that would be a felony if committed by an adult
within _or outside the Commonwealth. Convictions also
include convictions in other states that are equivalent to
those specified in this section.

2. A satisfactory central registry finding is one in which:

a. A copy of the Department of Social Services child
protective services check form is returned to the
requesting agency, the Department, or local department of
social services indicating that, as of the date on the reply,
the individual whose name was searched is not identified
in the central registry as an involved caregiver with a
founded disposition of child abuse/neglect; and

b. There is no other knowledge that the individual has a
founded disposition in Virginia or elsewhere.

3. A satisfactory criminal history record check report is one
in which:

a. An original hard copy or Internet inquiry reply from the
Department of State Police is returned to the agency,
individual or authorized agent making the request with:

(1) No convictions indicated; or

(2) Convictions indicated, but no barrier crimes, offenses,
or other felony convictions in the last five years;

b. A letter is received from the Office of Background
Investigations with a finding of "eligible"; and

c. There is no other knowledge that the individual has an
offense in Virginia or elsewhere.

The facility must have viewed an original criminal history
record report maintained by a contract employee or contract
agency that is dated less than six months before the
independent contract employee or contract employee is hired
by a contract agency begins providing services at the facility.
(See also 8VAC20-770-90.)
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4. A licensed child day center may hire for compensated
employment persons who have been convicted of not more
than one misdemeanor offense as defined in § 18.2-57 of the
Code of Virginia if 10 years have elapsed following the
conviction, unless the person committed such offense while
employed in a child day center or the object of the offense
was a minor.

B. Background checks results are not open ended.

1. When a minor living in a family day home turns 18 years
of age, the operator is responsible for making sure that the
18-year-old complies with all background check

background check information or equivalent information
from another state.

C. Waivers of some criminal convictions are possible. Refer
to  8VAC20-770-90 through 8VAC20-770-130 for an
explanation of the waiver.

8VAC20-770-60. Explaining conseguences of
unsatisfactory background checks results.

A. Applicants are denied licensure, registration or approval
when there are unsatisfactory background checks results for:

1. Applicants as a child day program or family day system;

requirements for adults pursuant to 8\VVAC20-770-40 D.

2. Operators must submit new background checks as part of

2. Agents at the time of application who are or will be
involved in the day-to-day operations of the child day

the renewal application packages of registered family day

program or who are or will be alone with, in control of, or

homes. With the exception of those facilities that are exempt

supervising one or more of the children;

per § 22.1-289.031 of the Code of Virginia, background
checks are required every three years for all other persons
required to have background checks pursuant to 8VAC20-
770-40 D.

3. If a person leaves a facility and the criminal history record
report or central registry check finding is less than 91 days
old, the person must be permitted to take the report or reports
with him. The facility must keep a copy of any report a
person takes and write on it that it is a copy, and that the
original of any criminal history record report was verified.

4. Unless there is a criminal conviction or a founded
complaint of child abuse and neglect during that period, a
background check remains valid at a facility if no more than
12 consecutive months have passed from when a person:

a. Began a leave of absence from that facility;

b. Was terminated from employment at that facility; or

c. Was transferred to a center owned and operated by the
same employer or entity.

5. The facility, department, or registering or approving
authority may require a new background check relevant to
this suspicion if there is reason to suspect that a person who
has submitted acceptable background checks, as required by
this chapter, has an offense in Virginia or elsewhere.

6. When the facility, department, or registering or approving
authority chooses to require a new background check:

a. The facility, department, or registering or approving
authority may allow the person to continue the same
relationship with the child day program until the child care
provider or licensing, registering, or approval authority
receives the new Virginia background check information
or equivalent documentation from another state; or

b. If there is reason to suspect that a person has an offense,
the facility, department, or registering or approving
authority may require that the person not be alone with
children, even if the documentation is not Virginia

3. Any other adult, or any child aged 14 or older, living in
the home of an applicant for licensure or registration as a
family day home with an unsatisfactory central registry
finding;

4. Prospective family day home operators and family
members seeking approval by family day systems.

B. An employee or volunteer of a licensed or registered child
day program or of a family day home approved by a family day
system must not be employed or provide volunteer service until
the agency or home has the person's completed sworn
statement or affirmation.

C. An employee or volunteer of a licensed or registered child
day program, or of a family day home approved by a family
day system, must be denied continued employment or
volunteer service if:

1. The licensed or registered child day program or family day
system does not have an original criminal history record
report within 30 days of employment or volunteer service;
or

2. The licensed or registered child day program or family day
system does not have a central registry finding within 30
days of employment or volunteer service.

D. No violation will occur and an employee may continue to
work, provide service, or live in a licensed, registered, or
approved family day home if the facility has documentation
that the criminal history record request, or the request for
search of the central registry, was submitted within seven
calendar days of the person being employed or volunteering,
but the report is not returned within 30 calendar days.

1. If a requested report was sent within seven calendar days
but was not returned within 30 calendar days, the requester
must contact within four working days:

a. The Central Criminal Records Exchange of the
Department of State Police; or
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b. The Office of Background Investigations of the

J. If a facility has knowledge that a person required to have a

Department of Social Services.

2. If the request was not received, the requestor must submit
another request within five working days after the contact.

3. This provision also applies to someone beginning to live

background check has an offense, and this person has neither a
waiver nor an exception per 8VAC20-770-50, and the facility
refuses to separate the person from employment, service, or
residence in a family day home, then licensure, registration, or
approval must be revoked or denied.

in a family day home after licensure, registration or approval
is given or a child who becomes 18 years of age. It also
applies to a child protective services central registry check

8VAC20-770-70. Keeping background check records.
A. A facility must keep background check records at the

for a person who becomes 14 years of age.

E. If the department or a local department of social services
becomes aware that a person covered by this chapter has a
disqualifying background, the department or local department
of social services may release this information to facilities that
are covered by this chapter. Those facilities must not further

location where the person is an applicant, agent, employee,
contract employee, volunteer, other adult in the home, or is any
other adult who is involved in the day-to-day operations of the
facility or who is alone with, in control of, or supervising one
or more children.

1. If a facility is among two or more owned by the same

disseminate this information.

This provision also applies to a new adult beginning to live in
a family day home or a child living in a family day home who
becomes 18 years of age after licensure, registration or
approval is given. It also applies to a child protective services

entity, the background check reports and findings may be
kept at corporate headquarters or at the facility and must be
made available to the department representative upon

request.
2. If a facility is not the primary work place for a person, the

central registry clearance for a person who becomes 14 years

facility may keep copies on site, if there is:

of age.

F. Licensed, registered, or approved facilities must inform
compensated employees and volunteers that the facilities are
requesting child protective services registry checks and
criminal history record reports for them.

G. A facility may choose to request a national criminal
background check, instead of the criminal history record
check, for employees and volunteers.

1. The facility must adhere to Department of State Police
requirements for obtaining fingerprints, in accordance with
8§ 19.2-392.02 of the Code of Virginia.

2. The department; and family day system will accept a
national criminal background check result of "qualified"
from the Department of State Police.

3. If the screening result is "disqualified," the facility must
obtain a satisfactory criminal history record check from the
Central Criminal Record Exchange for the person if:

a. The facility wishes to employ the person or approve the
person as a volunteer;

b. The entity wishes the department to issue a license or
registration; or

c. The facility wishes a family day system or child-placing
agency to issue an approval.

H. The facility may also require a background check from
another state per the provisions in subdivision B 5 of 8VAC20-
770-50.

I. A facility that does not comply with this chapter may have
its licensure, registration, approval, or religious exempt status
revoked or denied.

a. Documentation of the place where original background
check records are kept; and

b. Copies of the sworn disclosure statement or affirmation,
criminal history record report with a statement that the
facility designee has viewed and verified the original, and
the child protective services central registry check form
must be kept on site.

B. Contracting organizations and voluntarily registered
family day homes certified eligible for reqistration by
contracting organizations must keep background check
records.

1. The contracting organization must keep:

a. The original criminal history record report and sworn
statement or affirmation for the voluntarily registered
provider;

b. The original or a copy of the central registry findings;
and

c. A copy of the criminal history record report and central
reqistry findings for all provider assistants, substitute
providers, and central reqgistry findings for persons aged
14 and older residing in the home.

2. The voluntarily registered family day home provider must
keep:
a. The original criminal history record report and sworn
statement of affirmation for any provider assistant,
substitute provider, and any adult residing in the home;
and

b. The original or a copy of the central registry finding for
any provider assistant, substitute provider or any person
aged 14 and older residing in the home; and
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c. Copies of the provider's own background check records.

B. The superintendent may grant a waiver if:

C. Family day systems and family day homes approved by

1. A nonbarrier crime felony conviction occurred less than

family day systems must keep background check records. The

five years previously and the superintendent determines that

requestor identified on the form must keep the original criminal

the person is of good moral character and reputation and the

history record check result and the original or copy of the child

waiver would not adversely affect the safety and well-being

protective services central registry finding, and the other party

of the children in the person's care; or

keeps copies. The family day system must keep the original
sworn disclosure statement or affirmation.

D. A voluntarily reqgistered family day home must keep all

2. Any other adult living in the home of a family day home
applicant or provider has been convicted of not more than
one misdemeanor offense of assault and battery or assault

background check information for two years after a person

and battery against a family or household member as set out

required to provide background check terminates his duties

in 88 18.2-57 and 18.2-57.2 of the Code of Virginia,

with a facility or no longer resides in the home. All other

provided five years have elapsed following the conviction

facilities must keep all background check information for one

and the department has conducted a home study that

year after a person required to provide background checks

includes, but is not limited to:

terminates his duties with a facility or no longer resides in the
home.

E. The sworn statement or affirmation, criminal history
record report, and central registry finding must be kept in
locked files.

F. Applicants and agents, and their designees, are the only

a. An assessment of the safety of the children placed in the
home and

b. A determination that the offender is now a person of
good moral character and reputation.

The other adult must not be an assistant or substitute
provider.

facility staff who may have access to these documents. The
board president must have access to these documents.

G. If a person is denied licensure, registration, or approval, or
is denied employment or volunteer service because of
information on a sworn statement or affirmation, a central
reqgistry finding, or criminal history record report, the facility
must _provide a copy of the information obtained from the
central registry or the Central Criminal Records Exchange or
both to the person.

H. A facility must also release a copy of the information
obtained from the central registry or the Central Criminal
Records Exchange or both when the subject of the information

requests it.
I. Further dissemination of the background check information

8VAC20-770-100.
requirements.

A. The person requests a waiver application package from the

Office _of Child Care Licensing. The person sends the
completed application and a waiver application fee made out
to "Treasurer of Virginia" to the Office of Child Care
Licensing. The Superintendent establishes the fee. It is
identified in the application package.

Explaining waiver application

B. Exception: A person wishing to operate a voluntarily
registered family day home requests a waiver application from
either the contracting organization or the voluntary registration
consultant in the Office of Child Care Licensing. The person
sends the completed application and application fee to the
voluntary registration consultant in the Office of Child Care

is prohibited other than to the Superintendent's representative

Licensing.

or a federal or state authority or court in order to comply with
an express requirement in the law for that dissemination. (See
the provisions at 8VAC20-770-60 E8.)

8VAC?20-770-80. Describing the waiver of criminal
conviction.

The waiver of criminal conviction is the department's
canceling the consequences of an unsatisfactory criminal
history record check only for specific convictions.

8VAC?20-770-90. Identifying who may apply for a waiver.

A. Any person who wants to operate or to volunteer or work
at a facility covered by this chapter, but who is disqualified
because of a criminal conviction, or a criminal conviction in
the background check of any other adult living in a family day
home governed by this chapter, may apply in writing to the
Superintendent of the department for a waiver.

C. The superintendent acknowledges, in writing, receipt of
the application and notifies the requester and the sponsor
whether the request appears to be complete.

8VAC20-770-110. Describing the contents of a waiver
application.

A. The waiver
application.

B. The waiver application must be submitted in typewritten
form or neatly printed and must include:

application is a personally prepared

1. A statement that the request was solely and personally
prepared by the requester, or other adult living in a family
day home, as applicable, and has not been edited or changed
by anyone else. Exception: the document may be typed by

another person;
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2. A statement that the requester understands that the waiver

making the final decision may not be delegated below the level

will be available for inspection by the public and that the

of a division director.

facility will provide a copy of the waiver to every parent and
guardian if the waiver is granted;

3. A statement that the requester understands that
information in the waiver application package will be made

B. The final decision is based on the following:

1. The content of the waiver application package;

2. The nature of the conviction or convictions and relevance

available by the Superintendent to any person upon request

to decision criteria; and

if the waiver is granted;

4, Personal and employment information;

5. If the request is for a family day home, all members of the
household and their relationship to the requester;

6. A factual account of the crime of the person with the
disqualifying conviction;

7. The current status and history with justice systems of the
person with the disqualifying conviction;

8. Other information the person with the disqualifying
background wants the superintendent to consider in
evaluating the waiver request;

9. An explanation of why the waiver should be granted; and

10. Seven attachments:

a. A nonrefundable check, made payable to the "Treasurer
of Virginia," for waiver application processing;

b. For the person with the disqualifying conviction:

(1) A "Current Employment and Employment History
Form";

(2) A copy of the current sworn statement or affirmation;
(3) A copy of the current criminal history record report;
(4) A copy of all necessary documents verifying the

3. The extent and pattern of criminal history or child abuse
and neglect, including the person's age when the act occurred
and how long ago the act occurred.

C. The applicant may be required to provide additional
information that is reasonable and necessary to evaluate the

D. The superintendent may interview the applicant or other

persons sufficient to verify and evaluate the information in the
application package.

E. The superintendent may grant a waiver if the

superintendent determines that:

1. The person is now of good moral character and reputation;
and

2. The waiver would not adversely affect the safety and well-
being of children in the person's care.

F. The—superintendent will consider a waiver application
abandoned, and close the file, when:

1. More than 60 days have passed since the superintendent
advised the requester and the sponsoring agency that the
waiver application was incomplete, or since the
superintendent requested additional information that was
reasonably necessary to evaluate the application; and

person's statements regarding past and current
involvement with adult or juvenile justice systems within
or outside the Commonwealth;

(5) At least four references by disinterested individuals
who will vouch for the "good moral character and
reputation” of the person with the disqualifying
conviction;

(6) The Sponsoring Agency Statement; and
(7) A notarized signature page.

C. If the waiver application is for another adult living in a
family day home, the department conducts a home study to:

1. Assess the safety of children placed in the home; and

2. Determine that the offender is now a person of good moral
character and reputation.

8VAC?20-770-120. Describing
criteria.

the waiver evaluation

A. The superintendent may delegate all aspects of processing
and evaluating waiver requests, provided that responsibility for

2. The superintendent informs the requester by certified mail
that the waiver application would be considered abandoned
unless the requester provides the requested information

within 15 days.
G. Waiver decisions are not appealable.

8VAC20-770-130.
notification process.

Describing the waiver _ decision

A. The superintendent notifies the requester, or other adult if
applicable, and the sponsor of his approval or denial in writing

by certified mail.

B. Any approved waiver is for a specific person and a specific
facility and must include:

1. Name of individual;

2. Name of facility;
3. Effective dates;

4. Terms, conditions, and stipulations, if any;

5. Criminal conviction for which the waiver was granted;
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6. Date of criminal conviction;

7. Relevant court and location;

8. Sentence served; and

9. Signature of superintendent, or designee, and date.

8VAC?20-770-140. Modifying, revoking, and terminating
waivers.

A. The person and the sponsoring agency may request a
modification of any of the terms, conditions, or stipulations of
a waiver.

B. The superintendent may revoke a waiver if, after
investigation, he determines that:

1. The waiver application contained false, deceptive, or
misleading information;

2. The terms, conditions, or stipulations of a waiver have
been violated; or

3. New or expanded information becomes known about the
person that would change the previous determination made
about the person's character, reputation, or suitability to
work with or be in proximity to children.

C. If a waiver is revoked, the superintendent informs the
person and the sponsoring agency, in writing by certified mail,
of the reasons for the revocation.

D. A waiver automatically expires when:

1. The person terminates the approved arrangement with the
sponsoring facility;

2. Five years have passed from the last date of a conviction
for the felony or felonies for which the waiver was granted;
or

3. The other adult living in a family day home was the reason
for the waiver and the other adult no longer lives in the
home.

8VAC?20-770-150. Explaining _ the
notification requirements.

waiver ___ public

A. Notification about waivers is conducted in accordance
with agency policy.

B. The facility must post in a conspicuous place on the
premises any waiver granted by the department.

C. The facility must notify in writing every parent and
guardian of the children in its care of any waiver granted for its
operators, employees, volunteers, or adult family members
living in the home. This notification includes parents and

of Regulations may also click on the name to access a form.
The forms are also available from the agency contact or may
be viewed at the Office of Registrar of Regulations, 900 East
Main Street, 11th Floor, Richmond, Virginia 23219.

guardians who, in the future, enroll children.

NOTICE: The following forms used in administering the
regulation have been filed by the agency. Amended or added
forms are reflected in the listing and are published following
the listing. Online users of this issue of the Virginia Register

FORMS (8VAC20-770)
Central Reqistry Release of Information Form (eff. 7/1/21)
Sworn Statement or Affirmation for Child Day Programs (eff.

7/1/21)

Chapter 780
Standards for Licensed Child Day Centers

Part |
Introduction
22/ AC40-185-10 8VAC20-780-10. Definitions.

The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise:

"Adult" means any individual 18 years of age or older.

"Age and stage appropriate” means the curriculum,
environment, equipment, and adult-child interactions are
suitable for the ages of the children within a group and the
individual needs of any child.

"Age groups":
1. "Infant" means children from birth to 16 months.
2."Toddler" means children from 16 months up to two years.

3. "Preschool™ means children from two years up to the age
of eligibility to attend public school, five years by September
30.

4. "School age" means children eligible to attend public
school, age five or older by September 30 of that same year.
Four-year-old or five-year-old children included in a group
of school age children may be considered school age during
the summer months if the children will be entering
kindergarten that year.

"Attendance" means the actual presence of an enrolled child.

"Balanced mixed-age grouping" means a program using a
curriculum designed to meet the needs and interests of children
in the group and is planned for children who enter the program
at three through five years of age. The enrollment in the
balance mixed-age grouping comprises a relatively even
allocation of children in each of three ages (three to six years)
and is designed for children and staff to remain together with
turnover planned only for the replacement of exiting students
with children of ages that maintain the class balance.

"Body fluids" means urine, feces, saliva, blood, nasal
discharge, eye discharge, and injury or tissue discharge.

"Camp" means a child day camp that is a child day center for
school age children that operates during the summer vacation
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months only. Four-year-old children who will be five by
September 30 of the same year may be included in a camp for
school age children.

"Center" means a child day center.
"Child" means any individual under 18 years of age.

"Child day center" means a child day program offered to (i)
two or more children younger than 13 years of age in a facility
that is not the residence of the provider or of any of the children
in care or (ii) 13 or more children at any location.

"Child day program" means a regularly operating service
arrangement for children where, during the absence of a parent
or guardian, a person or organization has agreed to assume
responsibility for the supervision, protection, and well-being of
a child younger than 13 years of age for less than a 24-hour
period.

Note: This does not include programs such as drop-in
playgrounds or clubs for children when there is no service
arrangement with the child's parent.

"Children with special needs" means children with
developmental disabilities, mental retardation, emotional
disturbance, sensory or motor impairment, or significant
chronic illness who require special health surveillance or
specialized programs, interventions, technologies, or facilities.

"Cleaned" means treated in such a way to reduce the amount
of filth through the use of water with soap or detergent or the
use of an abrasive cleaner on inanimate surfaces.

f Social Services.

"Communicable disease”™ means a disease caused by a
microorganism (bacterium, virus, fungus, or parasite) that can
be transmitted from person to person via an infected body fluid
or respiratory spray, with or without an intermediary agent
(such as a louse or mosquito) or environmental object (such as

a table surface). Some communicable diseases are reportable
to the local health authority.

"Department" means the Virginia Department of Seecial
Senvices Education.

"Department's representative” means an employee or
designee of the Virginia Department of Secial-Services
Education, acting as the authorized agent of the cemmissioner

superintendent.

"Evening care" means care provided after 7 p.m. but not
through the night.

"Good character and reputation” means knowledgeable and
objective people agree that the individual (i) maintains
business, professional, family, and community relationships
which are characterized by honesty, fairness, and truthfulness
and (ii) demonstrates a concern for the well-being of others to
the extent that the individual is considered suitable to be

entrusted with the care, guidance, and protection of children.
Relatives by blood or marriage and people who are not
knowledgeable of the individual, such as recent acquaintances,
shall not be considered objective references.

"Group of children" means the children assigned to a staff
member or team of staff members.

"High school program completion or the equivalent" means
an individual has earned a high school diploma or General
Education Development (G.E.D.) certificate, or has completed
a program of home instruction equivalent to high school
completion.

"Independent contractor” means an entity that enters into an
agreement to provide specialized services or staff for a
specified period of time.

"Individual service, education or treatment plan" means a
plan identifying the child's strengths, needs, general
functioning and plan for providing services to the child. The
service plan includes specific goals and objectives for services,
accommodations, and intervention strategies. The service,
education or treatment plan clearly shows documentation and
reassessment or evaluation strategies.

"Intervention strategies” means a plan for staff action that
outlines methods, techniques, cues, programs, or tasks that
enable the child to successfully complete a specific goal.

"Licensee" means any individual, partnership, association,
public agency, or corporation to whom the license is issued.

"Minor injury” means a wound or other specific damage to
the body such as, but not limited to, abrasions, splinters, bites
that do not break the skin, and bruises.

"Overnight care™ means care provided after 7 p.m. and
through the night.

"Parent" means the biological or adoptive parent or legal
guardian of a child enrolled in or in the process of being
admitted to a center.

"Physician” means an individual licensed to practice
medicine in any of the 50 states or the District of Columbia.

"Physician's designee" means a physician, licensed nurse
practitioner, licensed physician assistant, licensed nurse (R.N.
or L.P.N.), or health assistant acting under the supervision of a
physician.

"Primitive camp" means a camp where places of abode, water
supply system, or permanent toilet and cooking facilities are
not usually provided.

"Programmatic experience” means time spent working
directly with children in a group that is located away from the
child's home. Work time shall be computed on the basis of full-
time work experience during the period prescribed or
equivalent work time over a longer period. Experience settings
may include a child day program, family day home, child day
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center, boys and girls club, field placement, elementary school,
or a faith-based organization.

"Resilient surfacing" means:

1. For indoor and outdoor use underneath and surrounding
equipment, impact absorbing surfacing materials that
comply with minimum safety standards when tested in
accordance with the procedures described in the American
Society for Testing and Materials' standard F1292-99 as
shown in Figures 2 (Compressed Loose Fill Synthetic
Materials Depth Chart) and 3 (Use Zones for Equipment) on
pages 6-7 of the National Program for Playground Safety's
"Selecting Playground Surface Materials: Selecting the Best
Surface Material for Your Playground,” February 2004.

2. Hard surfaces such as asphalt, concrete, dirt, grass or
flooring covered by carpet or gym mats do not qualify as
resilient surfacing.

"Sanitized" means treated in such a way to remove bacteria
and viruses from inanimate surfaces through using a
disinfectant solution (i.e., bleach solution or commercial
chemical disinfectant) or physical agent (e.g., heat). The
surface of the item is sprayed or dipped into the disinfectant
solution and allowed to air dry after use of the disinfectant
solution.

"Serious injury" means a wound or other specific damage to
the body such as, but not limited to, unconsciousness; broken
bones; dislocation; deep cut requiring stitches; concussion; or
foreign object lodged in eye, nose, ear, or other body orifice.

"Shelter-in-place” means the facility or building in which a
child day center is located.

"Short-term program™ means a child day center that operates
less than 12 weeks a year.

"Special needs child day program” means a program
exclusively serving children with special needs.

"Specialty camps" means those centers that have an
educational or recreational focus on one subject such as dance,
drama, music, or sports.

"Sponsor" means an individual, partnership, association,
public agency, corporation, or other legal entity in whom the
ultimate authority and legal responsibility is vested for the
administration and operation of a center subject to licensure.

"Staff" means administrative, activity, and service personnel
including the licensee when the licensee is an individual who
works in the center, and any persons counted in the staff-to-
children ratios or any persons working with a child without
sight and sound supervision of a staff member.

""Staff positions" are defined as follows:

1. "Aide" means the individual designated to be responsible
for helping the program leader in supervising children and
in implementing the activities and services for children.

Aides may also be referred to as assistant teachers or child
care assistants.

2. "Program leader" means the individual designated to be
responsible for the direct supervision of children and for
implementation of the activities and services for a group of
children. Program leaders may also be referred to as child
care supervisors or teachers.

3. "Program director" means the primary, onsite director or
coordinator designated to be responsible for developing and
implementing the activities and services offered to children,
including the supervision, orientation, training, and
scheduling of staff who work directly with children, whether
or not personally performing these functions.

4. "Administrator" means a manager or coordinator
designated to be in charge of the total operation and
management of one or more centers. The administrator may
be responsible for supervising the program director or, if
appropriately qualified, may concurrently serve as the
program director. The administrator may perform staff
orientation or training or program development functions if
the administrator meets the qualifications of 22\\AC40-185-
190 8VAC20-780-190 and a written delegation of
responsibility specifies the duties of the program director.

"Superintendent" means Superintendent of Public Instruction.

"Therapeutic child day program" means a specialized
program, including therapeutic recreation programs,
exclusively serving children with special needs when an
individual service, education or treatment plan is developed
and implemented with the goal of improving the functional
abilities of the children in care.

"Universal precautions” means an approach to infection
control. According to the concept of universal precautions, all
human blood and certain human body fluids are treated as if
known to be infectious for human immunodeficiency virus
(HIV), hepatitis B virus (HBV), and other bloodborne
pathogens.

"Volunteer" means a person who works at the center and:
1. Is not paid;
2. Is not counted in the staff-to-children ratios; and

3. Is in sight and sound supervision of a staff member when
working with a child.

Any unpaid person not meeting this definition shall be
considered "staff" and shall meet staff requirements.

22V-ACE40-185-20 8VAC20-780-20. Legal base.

A. Chapters-17-(§-63.2-1700-et seq-)-and-18-(§-63.2-1800-et
seg)-of Fitle 632 Chapter 14.1, Article 3 (§ 22.1-289.010 et
seq.) and Article 4 (8§ 22.1-289.030 et seq.) of Title 22 of the
Code of Virginia describes the responsibility of the
Department of Seeial-Services Education for the regulation of
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residential-and-day-programs-for-children-including child day
eenters programs.

B. Section 63:2-1734 22.1-16 of the Code of Virginia reguires

authorizes the State Board of Seecial-Services Education to
- | ‘ . ivities, ices_and faciliti

for-child-day-centers-promulgate regulations to carry out its

powers and duties.

C. Nothing in this chapter shall be construed to contradict or
to negate any provisions of the Code of Virginia which may
apply to child day centers.

22VVAC40-185-30 8VAC20-780-30.
applicability.

Purpose  and

A. The purpose of these standards is to protect children under
the age of 13 who are separated from their parents during a part
of the day by:

1. Ensuring that the activities, services, and facilities of
centers are conducive to the well-being of children; and

2. Reducing risks in the environment.

B. The standards in this chapter apply to child day centers as

defined in—22VAC40-185-10 8VAC20-780-10 serving
children under the age of 13.
Part 11
Administration
22MAC40-185-40 8VAC20-780-40. Operational

responsibilities.

A. Applications for licensure shall conform with Chapters-17
{8-63-2-1700-et-seg)-and-18-(5-63-2-1800-et-seg) Article 3
(8 22.1-289.010 et seq.) and Article 4 (§ 22.1-289.030 et seq.)

of Chapter 14.1, of Title 63:2 22.1 of the Code of Virginia and
the regulation entitled General Procedures and Information for
Licensure, 22\VAC40-80 8VAC20-820.

B. Pursuant to §8-63.2-1719-and-63.2-1721.1 § 22.1-289.034
of the Code of Virginia and the regulation entitled Background
Checks for Child-\Welfare-Agencies—22VAC40-191; Child
Day Programs and Family Day Systems, 8VAC20-770, the
applicant and any agent at the time of application who is or will
be involved in the day-to-day operations of the center or who
is or will be alone with, in control of, or supervising one or
more of the children, shall be of good character and reputation
and shall not be guilty of an offense as defined in § 63-2-1749
22.1-289.034 of the Code of Virginia.

C. The sponsor shall afford the eemmissioner superintendent
or his agents the right at all reasonable times to inspect
facilities and to interview his agents, employees, and any child
or other person within his custody or control, provided that no
private interviews may be conducted with any child without
prior notice to the parent of such child.

D. The license shall be posted in a place conspicuous to the
public (8 63-2-3704 22.1-289.011 of the Code of Virginia).

E. The operational responsibilities of the licensee shall
include, but not be limited to, ensuring that the center's
activities, services, and facilities are maintained in compliance
with these standards, the center's own policies and procedures
that are required by these standards, and the terms of the
current license issued by the department.

F. Every center shall ensure that any advertising is not
misleading or deceptive as required by § 63.2-1713 22.1-
289.027 of the Code of Virginia.

G. The center shall meet the proof of child identity and age
requirements as stated in § 63-2-1809 22.1-289.049 of the
Code of Virginia.

H. The sponsor shall maintain public liability insurance for
bodily injury for each center site with a minimum limit of at
least $500,000 each occurrence and with a minimum limit of
$500,000 aggregate.

1. A public sponsor may have equivalent self-insurance that
is in compliance with the Code of Virginia.

2. Evidence of insurance coverage shall be made available
to the department’s representative upon request.

I. The center shall develop written procedures for injury
prevention.

J. Injury prevention procedures shall be updated at least
annually based on documentation of injuries and a review of
the activities and services.

K. The center shall develop written playground safety
procedures which shall include:

1. Provision for active supervision by staff to include
positioning of staff in strategic locations, scanning play
activities, and circulating among children; and

2. Method of maintaining resilient surface.

L. Hospital-operated centers may temporarily exceed their
licensed capacity during a natural disaster or other catastrophe
or emergency situation and shall develop a written plan for
emergency operations, for submission to and approval by the
Department of Secial-Services Education.

M. When children 13 years or older are enrolled in the
program and receive supervision in the licensed program, they
shall be counted in the number of children receiving care and
the center shall comply with the standards for these children.

22VAC4A8-185-50 8VAC20-780-50.
recordkeeping; reports.

General

A. Staff and children's records shall be treated confidentially.
Exception: Children's records shall be made available to
parents on request, unless otherwise ordered by the court.

B. Records and reports on children and staff required by this
chapter shall be maintained and made accessible for two years
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after termination of services or separation from employment
unless specified otherwise.

C. Records may be kept at a central location except as stated
otherwise in these standards.

22\LAGC40-185-60 8VAC20-780-60. Children's records.

A. Each center shall maintain and keep at the center a separate
record for each child enrolled which shall contain the following
information:

1. Name, nickname (if any), sex, and birth date of the child;

2. Name, home address, and home phone number of each
parent who has custody;

3. When applicable, work phone number and place of
employment of each parent who has custody;

4. Name and phone number of child's physician;

5. Name, address, and phone number of two designated
people to call in an emergency if a parent cannot be reached;

6. Names of persons authorized to pick up the child.
Appropriate legal paperwork shall be on file when the
custodial parent requests the center not to release the child
to the other parent;

7. Allergies and intolerance to food, medication, or any other
substances, and actions to take in an emergency situation;

8. Chronic physical problems and pertinent developmental
information and any special accommodations needed,;

9. Health information as required by 22WAC40-185-130
8VAC?20-780-130 through 22AC40-185-150 8VAC20-
780-150;

Exception: When a center is located on the same premises
where a child attends school and the child's record has a
statement verifying the school's possession of the health
record, the center is not required to maintain duplicates of
the school's health record for that child provided the school's
records are accessible during the center's hours of operation.

10. Written agreements between the parent and the center as
required by 22VAC40-185-99 8VAC20-780-90;

11. Documentation of child updates and confirmation of up-
to-date information in the child's record as required by
22MAC40-185-420-E-3 8VAC20-780-420 E 3;

12. Any blanket permission slips and opt out requests;

13. Previous child day care and schools attended by the
child,;

14. Name of any additional programs or schools that the
child is concurrently attending and the grade or class level,

15. Documentation of viewing proof of the child's identity
and age; and

16. First and last dates of attendance.

B. The proof of identity, if reproduced or retained by the child
day program or both, shall be destroyed upon the conclusion
of the requisite period of retention. The procedures for the
disposal, physical destruction or other disposition of the proof
of identity containing social security numbers shall include all
reasonable steps to destroy such documents by (i) shredding,
(ii) erasing, or (iii) otherwise modifying the social security
numbers in those records to make them unreadable or
indecipherable by any means.

22\ AC40-185-70 8VAC20-780-70. Staff records.

A. The following staff records shall be kept for each staff
person:

1. Name, address, verification of age requirement, job title,
and date of employment or volunteering; and name, address
and telephone number of a person to be notified in an
emergency which shall be kept at the center.

2. For staff hired after March 1, 1996, documentation that
two or more references as to character and reputation as well
as competency were checked before employment or
volunteering. If a reference check is taken over the phone,
documentation shall include:

a. Dates of contact;

b. Names of persons contacted,;

c. The firms contacted,;

d. Results; and

e. Signature of person making call.

3. Background checks as required by the regulation entitled
Background Checks for Licensed Child Day Centers
2MAC15-51) Programs and  Family Day Systems
(8VAC20-770).

4. Written information to demonstrate that the individual
possesses the education, orientation training, staff
development, certification, and experience required by the
job position.

5. First aid, cardiopulmonary resuscitation and other
certifications as required by the responsibilities held by the
staff member.

6. Health information as required by 22/AC40-185-160
8VAC20-780-160 and 22VAC40-185-170 8VAC20-780-
170.

7. Information, to be kept at the center, about any health
problems which may interfere with fulfilling the job
responsibilities.

8. Date of separation from employment.

B. Exception: Background check records for independent
contractors must be kept in accordance with 22\/AG15-51-70
8VAC20-770-40 of the background check regulation.
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22\AC40-185-80 8VAC20-780-80. Attendance records;
reports.

A. The center shall keep a written record of children in
attendance each day.

B. Reports shall be filed and maintained as follows:

1. The center shall inform the ecommissioners
superintendent's representative as soon as practicable but not
to exceed one working day of the circumstances surrounding
the following incidents:

a. Death of a child while under the center's supervision;
and

b. Missing child when local authorities have been
contacted for help.

2. Any suspected incident of child abuse shall be reported in
accordance with § 63.2-1509 of the Code of Virginia.

22MAC40-185-00 8VAC20-780-90. Parental agreements.

A written agreement between the parent and the center shall
be in each child's record by the first day of the child's
attendance. The agreement shall be signed by the parent and
include:

1. An authorization for emergency medical care should an
emergency occur when the parent cannot be located
immediately unless the parent states in writing an objection
to the provision of such care on religious or other grounds;

2. A statement that the center will notify the parent when the
child becomes ill and that the parent will arrange to have the
child picked up as soon as possible if so requested by the
center; and

3. A statement that the parent will inform the center within
24 hours or the next business day after his child or any
member of the immediate household has developed any
reportable communicable disease, as defined by the State
Board of Health, except for life threatening diseases which
must be reported immediately.

22MAC40-185-100 8VAC20-780-100. Enroliment
procedures of therapeutic child day programs and special
needs child day programs.

Before the child's first day of attendance, there shall be
personal communication between the director, or his designee,
and the parent to determine:

1. The child's level of general functioning as related to
physical, affective/femotional, cognitive and social skills
required for participation; and

2. Any special medical procedures needed.

22VALC40-185-110 8VAC20-780-110.
assessment for therapeutic child day programs.

Individual

A. An individual assessment completed within six months
before the child's attendance or 30 days after the first day of
attendance shall be maintained for each child.

B. An individual assessment shall be reviewed and updated
for each child no less than once every 12 months.

22VVAC40-185-120 8VAC20-780-120. Individual service,
education or treatment plan for therapeutic child day
programs.

A. An individual service, education or treatment plan;

1. Shall be developed for each child by the director or his
designee and primary staff responsible for plan
implementation;

2. Shall be implemented within 60 days after the first day of
the child's attendance.

B. The child's individual service, education or treatment plan
shall be developed, reviewed, and revised every three months
and rewritten annually by the director or his designee and
primary staff responsible for plan implementation. This shall
be done in partnership with the parent, residential care provider
or advocate.

C. A copy of the initial plan and subsequent or amended
service, education or treatment plans shall be maintained in the
child's record and a copy given to the child's parent.

22M/AC40-185-130 8VAC20-780-130.
children.

Immunizations for

A. The center shall obtain documentation that each child has
received the immunizations required by the State Board of
Health before the child can attend the center.

Exemptions (subsection C of § 22.1-271.2 of the Code of
Virginia and 12VAC5-110-110 of the Regulations for the
Immunizations of School Children): Documentation of
immunizations is not required for any child whose (i) parent
submits an affidavit to the center, on the form entitled
"Certification of Religious Exemption,” stating that the
administration of immunizing agents conflicts with the parent's
or child's religious tenets or practices, or (ii) physician or a
local health department states on a MCH 213B or MCH 213C,
or other Department of Health-approved form that one or more
of the required immunizations may be detrimental to the child's
health.

B. The center shall obtain documentation of additional
immunizations once every six months for children under the
age of two years.

C. The center shall obtain documentation of additional
immunizations once between each child's fourth and sixth
birthdays.
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22\/AC40-185-140 8VAC20-780-140.
examinations for children.

Physical

A. Each child shall have a physical examination by or under
the direction of a physician:

1. Before the child's attendance; or
2. Within one month after attendance.

B. If the child has had a physical examination prior to
attendance, it shall be within the time period prescribed below:

1. Within two months prior to attendance for children six
months of age and younger;

2. Within three months prior to attendance for children aged
seven months through 18 months;

3. Within six months prior to attendance for children aged
19 months through 24 months; and

4. Within 12 months prior to attendance for children two
years of age through five years of age.

C. Exceptions:

1. Children transferring from a facility licensed by the
Virginia Department of Seeial-Services Education, certified
by a local department of public welfare or social services,
registered as a small family day home by the Virginia
Department of Secial-Services Education or by a contract
agency of the Virginia Department of Secial—Services
Education, or approved by a licensed family day system:

a. If the initial report or a copy of the initial report of
immunizations is available to the admitting facility, no
additional examination is required.

b. If the initial report or a copy of the initial report is not
available, a report of physical examination and
immunization is required in accordance with 22\\AC40-
185-130 8VAC20-780-130 and this section.

2. Pursuant to subsection D of § 22.1-270 of the Code of
Virginia, physical examinations are not required for any
child whose parent objects on religious grounds. The parent
must submit a signed statement noting that the parent objects
on religious grounds and certifying that to the best of the
parent's knowledge the child is in good health and free from
communicable or contagious disease.

22M-AC40-185-150 8VAC20-780-150. Form and content of
immunizations and physical examination reports for
children.

A. The current form required by the Virginia Department of
Health or a physician's form shall be used to report
immunizations received and the results of the required physical
examination.

B. Each report shall include the date of the physical
examination and dates immunizations were received and shall

be signed by a physician, his designee, or an official of a local
health department.

22LACA0-185-160 8VAC20-780-160. Tuberculosis
screening for staff and independent contractors.

A. Each staff member and individual from an independent
contractor shall submit documentation of a negative
tuberculosis screening.

Documentation of the screening shall be submitted no later
than 21 days after employment or volunteering and shall have
been completed within 12 months prior to or 21 days after
employment or volunteering.

B. Acceptable forms of documentation of tuberculosis
screening are:

1. A clearance statement signed by a physician, the
physician's designee or an official of the local health
department. This statement shall include language that the
individual does not have any current symptoms of active
tuberculosis, does not have either a risk factor for acquiring
tuberculosis infection or a risk factor for progression to
active tuberculosis disease as defined by the local health
department, or has been treated for these conditions in the
past, and is currently free of tuberculosis in a communicable
form. Individuals who have a risk factor for progression to
active tuberculosis disease as defined by the Virginia
Department of Health shall submit documentation as stated
in subdivision 2 or 3 of this subsection;

2. The results of a negative tuberculin skin test (TST). The
documentation shall include the date the test was given and
results of the test and be signed by a physician, physician's
designee or an official of the local health department.

3. The results of a chest x-ray negative for active
tuberculosis disease. The documentation shall include the
date of the test and location where the examination was
performed.

C. At least every two years from the date of the initial
screening or testing, or more frequently if recommended by a
licensed physician or the local health department, staff
members and individuals from independent contractors shall
obtain and submit the results of a follow-up tuberculosis
screening as stated in subsection B of this section.

D. Any staff member or individual from an independent
contractor who develops symptoms compatible with active
tuberculosis disease, regardless of the date of the last
tuberculosis screening or assessment, shall obtain and submit
within 14 days a determination of noncontagiousness by a
physician or local health department.

1. Until such determination is made, that staff member may
not be permitted to work at the center.

2. Any staff member or individual from an independent
contractor who comes in contact with a known active case

Volume 37, Issue 24

Virginia Register of Regulations

July 19, 2021

3521



Regulations

of tuberculosis or who tests positive on a tuberculin skin test,
regardless of the date of the last tuberculosis screening or
assessment, shall submit within 30 days a statement
indicating that all needed follow-up for the incident has been
completed and that the individual is free of tuberculosis in a
communicable form. This statement shall be signed by a
physician, physician's designee or an official of the local
health department.

22/ AC40-185-170 8VAC20-780-170. Physical and mental
health of staff and volunteers.

A. When there is evidence that the safety of children may be
jeopardized by contact with a staff member or volunteer
because of the physical health or mental health of such staff
member or volunteer, the licensee shall, at a minimum, prohibit
the employee or volunteer from engaging in contact with the
children or participation in the food service program until a
physician or a clinical psychologist skilled in the diagnosis and
treatment of mental illness confirms that any risk has been
eliminated or can be reduced to an acceptable level by
reasonable accommodations.

B. The requirement of subsection A of this section should not
be construed as a mandatory precondition to any other
employment action that an employer may otherwise take.

Part 111
Staff Qualifications and Training

22V AE40-185-180 8VAC20-780-180.
qualifications.

A. No staff shall be guilty of an offense, as defined in § 63-2-
1719 22.1-289.034 of the Code of Virginia.

B. Staff shall be:

1. Of good character and reputation;

General

2. Capable of carrying out assigned responsibilities;
3. Capable of accepting training and supervision; and

4. Capable of communicating effectively both orally and in
writing as applicable to the job responsibility.

C. Staff who work directly with children shall be capable of
communicating with emergency personnel.

D. Staff who drive a vehicle transporting children shall
disclose any moving traffic violation that occurred five years
prior to or during employment or assignment as a driver.

E. For therapeutic child day programs and special needs child
day programs, staff who work with children shall have
knowledge of the groups being served and skills specific to the
special needs of the children in care including, but not limited
to, functional abilities, accommodations, assessment
techniques, behavior management, and medical and health
concerns.

22V/AC40-185-190 8VAC20-780-190. Program director
qualifications.

A. Program directors shall be at least 21 years of age and shall
meet one of the following:

1. A graduate degree in a child-related field such as, but not
limited to, elementary education, nursing, or recreation from
a college or university and six months of programmatic
experience;

2. An endorsement or bachelor's degree in a child-related
field such as, but not limited to, elementary education,
nursing, or recreation from a college or university and one
year of programmatic experience;

3. Forty-eight semester hours or 72 quarter hours of college
credit from a college or university of which 12 semester
hours or 18 quarter hours are in child-related subjects and
one year of programmatic experience;

4. Two years of programmatic experience with one year in a
staff supervisory capacity and at least one of the following
education backgrounds:

a. A one-year early childhood certificate from a college or
university that consists of at least 30 semester hours;

b. A child development credential that requires:
(1) High school program completion or the equivalent;

(2) 480 hours working with children in a group which
could include a supervised practicum; and

(3) Determination of competency in promoting children's
development, providing a safe and healthy environment,
managing the classroom environment and/or childhood
program, and promoting positive and productive
relationships with parents/guardians; and

(4) At least 120 clock hours of child-related training taught
by an individual or by an organization with expertise in
early childhood teacher preparation provided that the
training facilitator:

(a) Documents the student's mastery and competence;

(b) Observes the student's application of competence in a
classroom setting;

(c) Has a combination of at least six years of education
(leading to a degree or credential in a child-related field)
or programmatic experience; and

(d) Has at least 12 semester hours or 180 clock hours in a
child-related field, a child development credential or
equivalent, and two years of programmatic experience
with one year in a staff supervisory capacity; or

c. A certification of qualification from an internationally
or nationally recognized Montessori organization; or

5. Three years of programmatic experience including one
year in a staff supervisory capacity and fulfilled a high
school program completion or the equivalent.
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a. Such programmatic experience shall be obtained in a
child day center that offers a staff training program that
includes: written goals and objectives; assessment of the
employee's participation in the training; and the subject
areas of first aid, human growth and development, health
and safety issues and behavioral management of children.

b. Such employees shall complete 120 hours of training
during this three-year period and provide documentation
of completing the training.

c. Effective June 1, 2008, program directors shall meet a
qualification as stated in subdivisions 1 through 4 of this
subsection.

6. Exception (a): Program directors hired before June 1,
2005, who do not meet the qualifications may continue to be
program directors as long as the program director: (i) obtains
each year three semester hours or six quarter hours of college
credit related to children until meeting a qualification option
or (ii) is enrolled in and regularly works toward a child
development credential as specified in subdivision 4 b of this
subsection, which credential must be awarded by June 1,
2009.

Exception (b): Program directors hired or promoted on or
after June 1, 2005, until June 1, 2006, who do not meet the
qualifications may continue to be program directors as long
as the program director: (i) obtains each year six semester
hours or nine quarter hours of college credit related to
children until meeting a qualification option or (ii) is
enrolled in and regularly works toward a child development
credential as specified in subdivision 4 b of this subsection,
which credential must be awarded no later than June 1, 2007.

B. Program directors without management experience shall
have one college course in a business-related field, 10 clock
hours of management training, or one child care management
course that satisfactorily covers the management functions of:

1. Planning;

2. Budgeting;
3. Staffing; and
4. Monitoring.

*Note: Management experience is defined as at least six
months of on-the-job training in an administrative position that
requires supervising, orienting, training, and scheduling staff.

C. For program directors of therapeutic child day programs
and special needs child day programs, education and
programmatic experience shall be in the group care of children
with special needs.

D. Notwithstanding subsection A of this section, a person
between 19 and 21 years of age may serve as a program
director at a short-term program serving only school age
children if the program director has daily supervisory contact

by a person at least 21 years of age who meets one of the
program director qualification options.

22V-AC40-185-200 8VAC20-780-200. Program directors
and back-up for program directors.

A. The center shall have a qualified program director or a
qualified back-up program director who meets one of the
director qualifications who shall regularly be on site at least
50% of the center's hours of operation.

B. For centers offering multiple shifts, a qualified program
director or qualified back-up director shall regularly be on site
at least 50% of the day shift and at least two hours during the
evening shift and two hours during the night shift.

C. For centers employing one or more program leaders who
are qualified under subsection C of 22/AC40-185-210
8VAC20-780-210 but not under subsection A of that section,
the qualified program director or qualified back-up program
director shall be on site at least 75% of the center's hours of
operation.

22VAC40-185-210 8VAC20-780-210. Program
qualifications.

leader

A. Program leaders shall be at least 18 years of age, have
fulfilled a high school program completion or the equivalent,
and meet one of the following:

1. Have one of the program director qualifications in
22\ AC40-185-190 8VAC20-780-190;

2. Have an endorsement or bachelor's degree in a child-
related field such as, but not limited to, elementary
education, nursing, or recreation, from a college or
university;

3. Have three months of programmatic experience and at
least one of the following education backgrounds:

a. A one year early childhood certificate from a college or
university that consists of at least 30 semester hours;

b. A child development credential by an organization
listed in § 63.2-1738 22.1-289.048 of the Code of
Virginia;
c. A teaching diploma from an internationally or
nationally recognized Montessori organization; or

4. Have six months of supervised programmatic experience.

a. Within six months before being promoted or beginning
work or one month after being promoted or beginning
work, a minimum of 12 hours of training shall be received
related to the care of children, including but not limited to:

(1) Child development;

(2) Playground safety;

(3) Health and safety issues; and

(4) Preventing and reporting child abuse and neglect.
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b. Such training may take place on site while not
supervising children. Such training hours shall increase
according to the following:

(1) Program leaders hired or promoted

after June 1, 2006 16 hours

(2) Program leaders hired or promoted

after June 1, 2007 20 hours

(3) Program leaders hired or promoted

after June 1, 2008 24 hours

B. For program leaders of therapeutic child day programs and
special needs child day programs, at least three months of
programmatic experience shall be in the group care of children
with special needs.

C. Notwithstanding the experience requirements in
subsection A of this section, program leaders at short-term
programs may have only one season of programmatic
experience, provided that this experience shall include at least
200 hours, of which up to 24 hours can be formal training,
working directly with children in a group.

22MAC40-185-220 8VAC20-780-220. Aides.
Aides shall be at least 16 years of age.

22V AG40-185-230 8VAC20-780-230.
contractors; volunteers.

Independent

A. Individuals from independent contractors shall not be
counted in the staff-to-children ratios unless they meet the
qualifications for the applicable position.

B. Individuals from independent contractors who do not meet
staff qualifications shall, when in the presence of children, be
within sight and sound supervision of a staff member.

C. Volunteers who work with children shall be at least 13
years of age.

22MAC40-185-240 8VAC20-780-240. Staff training and
development.

A. Staff shall receive the following training by the end of their
first day of assuming job responsibilities:

1. Job responsibilities and to whom they report;

2. The policies and procedures listed in subsection B of this
section and 22VAC40-185-420-A 8VAC20-780-420 A that
relate to the staff member's responsibilities;

3. The center's playground safety procedures unless the staff
member will have no responsibility for playground activities
or equipment;

4. Recognizing child abuse and neglect and the legal
requirements for reporting suspected child abuse as required
by § 63.2-1509 of the Code of Virginia;

5. Confidential treatment of personal information about
children in care and their families; and

6. The standards in this chapter that relate to the staff
member's responsibilities.

B. By the end of the first day of supervising children, staff
shall be provided in writing with the information listed in
22\ AC40-185-420-A 8VAC20-780-420 A and the following:

1. Procedures for supervising a child who may arrive after
scheduled classes or activities including field trips have
begun;

2. Procedures to confirm absence of a child when the child
is scheduled to arrive from another program or from an
agency responsible for transporting the child to the center;

3. Procedures for identifying where attending children are at
all times, including procedures to ensure that all children are
accounted for before leaving a field trip site and upon return
to the center;

4. Procedures for action in case of lost or missing children,
ill or injured children, medical emergencies and general
emergencies;

5. Policy for any administration of medication; and

6. Procedures for response to natural and man-made
disasters.

C. Program directors and staff who work directly with
children shall annually attend 20 16 hours of staff development
activities that shall be related to child safety and development
and the function of the center. Such—training—hours—shall
; ; he following:

4. Staff development activities to meet this subsection may
include up to two hours of training in first aid or
cardiopulmonary resuscitation. Staff development activities
to meet this subsection may not include rescue breathing and
first responder as required by-22\.AC40-185-530 8VAC20-
780-530 and training in medication administration and daily
health observation of children as required by subsection D
of this section.

5. Exceptions to training requirements are as follows:

a. Staff who drive a vehicle transporting children and do
not work with a group of children at the center do not need
to meet the annual training requirement.

b. In a cooperative preschool center that is organized,
administered, and maintained by parents of children in
care, parent volunteers, or other persons who participate
and volunteer in a cooperative preschool center on behalf
of a child attending such cooperative preschool 