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STATE CORPORATION COMMISSION

REGISTRAR'S NOTICE:  The State Corporation Commission is exempt from the Administrative Process Act in accordance with § 9‑6.14:4.1 A 2 of the Code of Virginia, which exempts courts, any agency of the Supreme Court, and any agency which by the Constitution is expressly granted any of the powers of a court of record.

Title of Regulation:  5 VAC 5-10-10 et seq.  State Corporation Commission Rules of Practice and Procedure (REPEALED).

Title of Regulation:  5 VAC 5-20-10 et seq.  State Corporation Commission Rules of Practice and Procedure.

Statutory Authority:  §§ 12.1-13 and 12.1-25 of the Code of Virginia.

Effective Date:  June 1, 2001.

Summary:

The amended rules repeal the existing State Corporation Commission Rules of Practice and Procedure (5 VAC 5-10-10 et seq.) in their entirety and promulgate revised State Corporation Commission Rules of Practice and Procedure (5 VAC 5-20-10 et seq.).  The revised rules include general provisions relating to applicability and good faith pleading and practice, provisions related to the commencement of formal proceedings, procedures in formal proceedings, and discovery and hearing preparation procedures.

Agency Contact:  Interested persons with questions should contact William H. Chambliss, General Counsel, Office of General Counsel, State Corporation Commission, P.O. Box 1197, Richmond, Virginia 23218, telephone (804) 371-9671.  Copying costs are $1.00 for the first two pages and 50¢ for each page thereafter.
AT RICHMOND, APRIL 30, 2001.

COMMONWEALTH OF VIRGINIA ex rel:
STATE CORPORATION COMMISSION

CASE NO. CLK000311

Ex Parte: In the matter concerning

revised State Corporation Commission

Rules of Practice and Procedure

FINAL ORDER PROMULGATING STATE CORPORATION

COMMISSION RULES OF PRACTICE AND PROCEDURE

In 1974, the State Corporation Commission ("Commission") issued its Rules of Practice and Procedure ("Rules"), now codified at 5 VAC 5-10-10 et seq.  The Commission revised its Rules by Order dated June 12, 1986, in Case No. CLK860572.
  Since 1974 and 1986, many changes have occurred in the industries and businesses subject to the regulatory authority of the Commission, including the introduction of competitive forces in the establishment of rates and provision of services formerly established by economic regulation, or the increased interest in reliance on these market forces.

By Order entered on July 18, 2000, the Commission issued a proposed, revised version of the Rules ("Proposed Rules") and invited interested parties to comment on and suggest modifications or supplements to, or request hearing on, the Proposed Rules.  The Proposed Rules were published in the Virginia Register of Regulations and were made available in the Clerk of the Commission's office, as well as on the Commission's website.  Interested parties were given until September 22, 2000, to file comments, proposals, or requests with the Clerk of the Commission.

Nine parties submitted comments on September 22, 2000.
  The parties submitting comments were AEP-VA ("AEP"), AT&T Communications of Virginia, Inc. ("AT&T"), Columbia Gas of Virginia, Inc. ("Columbia Gas"), Cox, Old Dominion Electric Cooperative and the Virginia, Maryland & Delaware Association of Electric Cooperatives ("Coops"), the Office of the Attorney General, Division of Consumer Counsel ("AG"), Verizon, Virginia Electric and Power Company ("Virginia Power"), and Washington Gas Light Company ("Washington Gas").  AEP was the only party to request a hearing to permit oral argument on the Rules, although the other parties submitted revisions and most expressed a desire to participate if a hearing were held.

On November 28, 2000, the Commission entered its Order Setting Matter for Hearing in this proceeding.  The Commission determined that the issues to be decided were purely legal in nature.  As a result, the Commission scheduled this matter for January 9, 2001, for the purpose of hearing legal argument on the Proposed Rules and comments thereto.  The Commission further ordered the parties and Staff to meet and attempt to narrow the issues.  Prior to the hearing, the parties and Staff met and greatly narrowed the issues in controversy.  These collaborative efforts resulted in additional modifications to the Proposed Rules, which were considered by all parties and the Commission at the hearing.

The Commission convened a hearing on this matter on January 9, 2001. All parties who submitted comments, as well as Staff, appeared by counsel at the hearing.  The transcript of the proceedings was filed on January 29, 2001.

NOW THE COMMISSION, upon consideration of the evidentiary record, arguments, and the applicable law, is of the opinion and finds that the Rules set out in Attachment A hereto should be adopted, effective June 1, 2001.
  The Commission has considered all of the comments, revisions, argument of the parties, and the law applicable to these Rules in making its determination in this matter.  As the market and regulatory environment changes, it is the Commission's hope that these Rules will be flexible enough to embrace these developments, while continuing to retain the hallmarks of due process and fair dealing that have been a tradition at the Commission.  The Commission commends the parties and Staff for narrowing the issues in dispute prior to the start of the hearing.  This successful collaborative effort has greatly improved the Rules.  

While it is not necessary for us to comment on each and every rule where we have made changes, several Rules that were the subject of some controversy or were substantially revised since the inception of this proceeding require discussion.

RULE 50

At the hearing, it was noted that § 12.1-30.1 of the Code of Virginia specifically provides that the Commissioners are responsible for notifying the parties of a requested ex parte consultation by another party, as well as providing other parties the opportunity to participate.
  While no parties suggested that the existing rule
 was not working, the language of § 12.1-30.1 of the Code of Virginia is mandatory.
  The Commission is therefore altering Rule 50 to track nearly verbatim the last sentence of § 12.1-30.1 of the Code of Virginia.

RULE 60

One of the contested issues at the hearing was what restrictions on ex parte contact with the Commissioners and Hearing Examiners during pending formal proceedings should be applicable to the Commission Staff.  All parties agree that the Staff is in a different position than the other participants.  Most parties appeared satisfied with the present situation and several stated specifically that the present rule should continue.
  Two parties, AEP and the Coops, argued in their comments as well as at the hearing that the Staff should be treated as a party and be subject to the same restrictions and obligations as parties.
  AEP's and the Coops' written comments went even further in advocating that the Staff be treated as a party.  

AEP urged that the ex parte contact prohibition apply in a limited way to the Staff.  Specifically, AEP's proposed prohibition would not apply to the entire Staff, but only to the particular individuals who are involved in preparing and presenting testimony on a specific topic.
  AEP asserted that this bar would not apply to the directors of the different divisions, or to Staff counsel, but only to the individuals "most directly involved in disputed topics and disputed issues of fact and law before the Commission."

The Coops argued, as a first step, for the creation of a Chinese wall between the Staff member most directly involved in the proceeding and the Commissioners or Hearing Examiner.  This prohibition would also apply to Staff counsel assigned to the case.
 

AEP and the Coops did not cite any legal support for their position, but instead argued that, at least in some cases, there was an appearance of unfairness in the failure to prohibit Staff from communicating with the Commissioners regarding a pending proceeding.

The Commission certainly wishes to avoid the appearance of impropriety, but the practical and legal difficulties inherent in AEP's and the Coops' position are readily apparent.  Putting aside the legal and statutory issues,
 two practical problems exist with AEP's and the Coops' proposed solutions to this issue.  First, it is very difficult to draw a bright line between those who would be permitted to communicate with the Commissioners and those who would be prohibited.  For example, there may be multiple individuals with varying degrees of knowledge of a particular case who could be affected by an ex parte bar.  Would the Staff person be permitted to communicate with the Division Director, who is required to be knowledgeable of ongoing cases, or would the ex parte bar prohibit the Division Director from advising the Commissioners as to any information learned from the employee behind the Chinese wall?  This leads to the second issue.

It appears that additional Staff would be required to support separate advisory and advocacy roles.
   In some cases, more than one member of the Staff is involved in preparing for and testifying in a given case.  If these Staff members were prohibited from communicating with the Commissioners, the Commissioners would be without advice on complex technical matters unless additional advisory Staff resources were procured.  These advisory Staff members would need to be as knowledgeable as the Staff members testifying in the proceeding and trying the case.  

Furthermore, the record is devoid of any evidence, anecdotal or otherwise, to support the view that there are, in fact, improper ex parte Staff communications occurring which result in violations of due process or fair dealing.  AEP expressly disavowed the existence of such problems.
  For all of these reasons, the Commission will adopt Rule 60 without the changes suggested by AEP and the Coops.  We note that Rule 60 does include ex parte limits on the Commission and Staff designed to protect due process and fair dealing.  Specifically, Rule 60 provides that:

[N]o facts nor legal arguments likely to influence a pending formal proceeding and not of record in that proceeding shall be furnished ex parte to any commissioner or hearing examiner by any member of the commission staff.

RULE 80

In the final version of this rule, the Commission is eliminating from the Rule discussed at the hearing the sentence that read, "[t]he commission may, at its discretion, permit cross-examination of public witness testimony, and may limit public witness testimony if it appears that the testimonies of the witnesses will be substantially similar, or for other good cause."  The Commission continues to believe that public witnesses may be cross-examined like any other witness.  Furthermore, the Commission deems this sentence unnecessary to establish the proposition that the Commission has the inherent power to control proceedings in its own courtroom and maintain proper decorum therein.

RULES 260 & 270

Two primary issues need to be addressed in these rules.  First is the suggestion that Staff should be subject to the same discovery obligations as parties.  The Commission will provide two new avenues for parties to obtain additional information concerning the Staff's position in certain cases, as well as the basis for the Staff's position.
  Rules 260 and 270 provide this newly established avenue of discovery for parties.  

Pursuant to Rule 270, in actions pursuant to Rule 80 A, the Staff must compile and file with the Clerk of the Commission three copies of any workpapers that support the recommendations made in its testimony or report.  These workpapers will be made available for public inspection and copying during regular business hours.

The Commission has made one addition to Rule 260 pertaining to the filing of workpapers by Staff, which is directed in Rule 270.  The first paragraph of Rule 260 has been amended to permit parties to discover factual information that supports the workpapers submitted by the Staff to the Clerk of the Commission pursuant to Rule 270.  This was suggested by one of the parties,
 and would further enhance the new obligation on the Staff in Rule 270.

The second issue in Rule 260 involves the interplay of the last two paragraphs.  While current Rule 6:4
 contains similar language to Rule 260 as discussed at the hearing, the parties were unable to reconcile the apparent conflict between the two paragraphs regarding the shifting of the burden on the inquiring party if the burden of deriving or ascertaining the response is substantially the same, and the apparent shielding of this same information as possible work product in the last paragraph.  For this reason, the Commission has eliminated the last paragraph of Rule 260 as discussed at the hearing.
  The work product doctrine, like any other objection not specifically mentioned in the Rules of Practice and Procedure, remains viable in Commission practice.

Accordingly, IT IS ORDERED THAT:

(1) The current Rules of Practice and Procedure, as set forth in 5 VAC 5-10-10 through 5 VAC 5-10-620 should be, and they are hereby, REPEALED, effective as of June 1, 2001;

(2) The new Rules of Practice and Procedure, as set forth in 5 VAC 5-20-10 through 5 VAC 5-20-280, attached to this order as Attachment A, should be, and they are hereby, ADOPTED, effective as of June 1, 2001;

(3) A copy of this Order and the Rules adopted herein shall be forwarded to the Virginia Register of Regulations for publication; and

(4) This case shall be dismissed from the Commission's docket of active proceedings, and the papers filed herein shall be placed in the Commission's file for ended causes.

AN ATTESTED COPY HEREOF shall be sent by the Clerk of the Commission to:  John F. Dudley, Senior Assistant Attorney General & Chief, Division of Consumer Counsel, Office of the Attorney General, 900 East Main Street, Richmond, Virginia 23219; James C. Dimitri, Esquire, McGuireWoods LLP, Counsel to Virginia Electric and Power Company, One James Center, 901 East Cary Street, Richmond, Virginia 23219-4030; Richard D. Gary, Esquire, Hunton & Williams, Counsel to Verizon, Riverfront Plaza, East Tower, 951 Byrd Street, Richmond, Virginia 23219-4074; Wilma R. McCarey, Esquire, General Attorney and Government Affairs Vice President, AT&T Communications of Virginia, Inc., Room 3-D, 3033 Chain Bridge Road, Oakton, Virginia 22185; Donald R. Hayes, Senior Attorney, Washington Gas Light Company, 1100 H Street, N.W., Washington, D.C. 20080; Kodwo Ghartey-Tagoe, Esquire, McGuireWoods LLP, Counsel to Columbia Gas of Virginia, Inc., One James Center, 901 East Cary Street, Richmond, Virginia 23219-4030; John W. Montgomery, Jr., Esquire, Counsel to Cox Virginia Telcom, Inc., 4900 Cutshaw Avenue, Suite 200, Richmond, Virginia 23230; John A. Pirko, Esquire, LeClair Ryan, P.C., Counsel to Old Dominion Electric Cooperative and the Virginia, Maryland & Delaware Association of Electric Cooperatives, Innsbrook Corporate Center, 4201 Dominion Boulevard, Suite 200, Glen Allen, Virginia 23060; Michael J. Quinan, Esquire, Woods, Rogers & Hazlegrove, Counsel to AEP-VA, 823 East Main Street, Suite 1200, Richmond, Virginia 23209; Robert M. Gillespie, Esquire, Christian & Barton, 909 East Main Street, Suite 1200, Richmond, Virginia 23219; Donald G. Owens, Esquire, Troutman, Sanders, Mays and Valentine, 1111 East Main Street, P.O. Box 1122, Richmond, Virginia 23218-1122; and the Commission's Office of General Counsel.

CHAPTER 20.
STATE CORPORATION COMMISSION RULES OF PRACTICE AND PROCEDURE.

PART I.
GENERAL PROVISIONS.

5 VAC 5-20-10.  Applicability.

The State Corporation Commission Rules of Practice and Procedure are promulgated pursuant to the authority of § 12.1-25 of the Code of Virginia and are applicable to the regulatory and adjudicatory proceedings of the State Corporation Commission except where superseded by more specific rules for particular types of cases or proceedings.  [When necessary to serve the ends of justice in a particular case, ] the commission may grant [ , ] upon motion or its own initiative [ , ] a waiver or modification of any of the provisions of the rules, except 5 VAC 5-20-220, under terms and conditions and to the extent it deems appropriate.  These rules [ have no application do not apply ] to the internal administration or organization of the commission in matters such as the procurement of goods and services, personnel actions, and similar issues, nor to matters [ finally determined by administrative action of that are being handled administratively by ] a division or bureau of the commission.

5 VAC 5-20-20.  Good faith pleading and practice [ ; sanctions ].

Every pleading, written motion, or other paper presented for filing by a party represented by an attorney shall be signed by at least one attorney of record in [ his the attorney's ] individual name, and the attorney’s mailing address and telephone number, and where available, telefax number and email address, shall be stated.  [ A party who is An individual ] not represented by an attorney shall sign [ his the individual's ] pleading, motion, or other paper and [ shall ] state [ his the individual's ] mailing address and telephone number.  [ In the case of a business entity, each signature shall be that of a qualified officer or agent. A partnership not represented by an attorney shall have a partner sign the partnership's pleading, motion, or other paper, and shall state the partnership's mailing address and telephone number.  A nonlawyer may only represent the interests of another before the commission in the presentation of facts, figures, or factual conclusions, as distinguished from legal arguments or conclusions.  In the case of an individual or entity not represented by counsel, each signature shall be that of a qualified officer or agent. ]  The pleadings need not be under oath unless so required by statute. [ The commission may provide, by order, a manner for acceptance of electronic signatures in particular cases. ]

The signature of an attorney or party constitutes a certification [ by him ] that (i) [ he the attorney or party ] has read the pleading, motion, or other paper; (ii) to the best of [ his the attorney's or party's ] knowledge, information, and belief formed after reasonable inquiry, it is well grounded in fact and is warranted by existing law or a good faith argument for the extension, modification, or reversal of existing law; and (iii) it is not interposed for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation.  A pleading, written motion, or other paper will not be accepted for filing by the Clerk of the Commission if not signed.

An oral motion made by an attorney or party in a commission proceeding constitutes a representation [ by him ] that [ the motion ] (i) [ it ] is well grounded in fact and is warranted by existing law or a good faith argument for the extension, modification, or reversal of existing law [ ; ] and (ii) [ it  ] is not interposed for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation.

[ If a pleading, motion, or other paper is signed or made in violation of this rule, the commission may impose an appropriate sanction upon the person who signed the paper or made the motion, the party that the person represents, or both. ]

5 VAC 5-20-30.  Counsel.

[ Except as otherwise provided in 5 VAC 50-20-20, ] no person other than a properly licensed attorney at law shall [ file pleadings or papers or appear at a hearing to ] represent the interests of [ a another ] person or entity before the commission [ , other than in the presentation of facts, figures, or factual conclusions which are distinguished from legal conclusions.  An officer or director of a corporation may make factual presentations on behalf of the corporation ].  An attorney admitted to practice in another jurisdiction, but not licensed in Virginia, may be permitted to appear in a particular proceeding pending before the commission in association with a member of the Virginia State Bar.  The Virginia State Bar member will be counsel of record for every purpose related to the conduct and disposition of the proceeding.

[ In all appropriate proceedings before the commission, the Division of Consumer Counsel, Office of the Attorney General, may appear and represent and be heard on behalf of consumers' interests, and investigate matters relating to such appearance, and otherwise may participate to the extent reasonably necessary to discharge its statutory duties. ]
5 VAC 5-20-40.  Photographs and broadcasting of proceedings.

Electronic media and still photography coverage of commission hearings will be allowed at the discretion of the commission.

5 VAC 5-20-50.  Consultation by parties with commissioners [  and hearing examiners ].

No [ commissioner or hearing examiner shall consult with any ] party [ , ] or any person acting on behalf of any party [ , may communicate ex parte with any commissioner ] with respect to [ the merits of any proceeding a ] pending [ before the commission formal proceeding without giving adequate notice and opportunity for all parties to participate ].

5 VAC  5-20-60.  Commission staff.

The commissioners [ and hearing examiners ] shall be free at all times to confer with any member of the commission staff.  However, no facts [ or legal arguments ] likely to influence a pending formal proceeding and not of record in that proceeding shall be furnished ex parte to any commissioner [ or hearing examiner ] by any member of the commission staff.

5 VAC 5-20-70.  Informal complaints.

All correspondence and informal complaints shall be referred to the appropriate division or bureau of the commission.  The head of the division or bureau receiving this correspondence or complaint shall attempt to resolve the matter presented.  Matters not resolved [ to the satisfaction of all participating parties ] by the informal [ proceeding process ] may be reviewed by the full commission upon the proper filing of a formal proceeding in accordance with the rules [ by any party to the informal process ].

PART II.
COMMENCEMENT OF FORMAL PROCEEDINGS.

5 VAC 5-20-80.  Regulatory proceedings.

A.  Application.  Except where otherwise provided by statute, [ rule or commissioner order, ] a person or entity seeking to engage in an industry or business subject to the commission’s regulatory control, or to make changes in any previously authorized service, rate, facility, or other aspect of such industry or business [ that, by statute or rule, must be approved by the commission ], shall file an application requesting authority to do so.  The application shall contain (i) a specific statement of the action sought; (ii) a statement of the facts that the applicant is prepared to prove that would warrant the action sought; (iii) a statement of the legal basis for such action; and (iv) any other information required by law or regulation.  Any person or entity filing an application shall be a party to that proceeding.

B.  Participation as a respondent.  A notice of participation as a respondent is the proper initial response to an application.  A notice of participation shall be filed within the time prescribed by the commission and shall contain (i) a precise statement of the interest of the respondent; (ii) a statement of the specific action sought [ to the extent then known ]; and (iii) the factual and legal basis for the action.   Any person or entity filing a notice of participation as a respondent shall be a party to that proceeding.  [ The Division of Consumer Counsel, Office of the Attorney General, may participate as a respondent in any proceeding. ]

C.  Public witnesses.  Any person or entity not participating in a matter pursuant to subsection A or B of this section may make known [ his or its their ] position in any regulatory proceeding by filing written comments in advance of the hearing [ if provided for by commission order ] or by attending the hearing, noting an appearance in the manner prescribed by the commission, and giving oral testimony. Public witnesses may not otherwise participate in the proceeding, be included in the service list, or be considered a party to the proceeding.  [ The commission may, at its discretion, limit public witness testimony only if it appears that the testimonies of the witnesses will be substantially similar. ]

D.  Commission staff.  The commission staff may appear and participate [ fully ] in any proceeding [ in order ] to see that pertinent issues on behalf of the general public interest are clearly presented to the commission.  The staff may, inter alia, conduct investigations and discovery, evaluate the issues raised, testify and offer exhibits, file briefs and make argument, and be subject to cross-examination when testifying.  Neither the commission staff collectively nor any individual member of the commission staff shall be considered a party to the case for any purpose by virtue of participation in a proceeding.

5 VAC 5-20-90.  Adjudicatory proceedings.

A.  Initiation of proceedings.  Investigative, disciplinary, penal, and other adjudicatory proceedings may be initiated by motion of the commission staff or upon the commission’s own motion.  [ These Further ] proceedings shall be [ commenced controlled ] by the issuance of a rule to show cause [ giving , which shall give ] notice to the defendant, [ stating state ] the allegations against the defendant, [ and setting provide for a response from the defendant and, where appropriate, set ] the matter for hearing.  A rule to show cause shall be served in the manner provided by § 12.1-19.1 or § 12.1-29 of the Code of Virginia.  The commission staff shall prove the case by clear and convincing evidence.

B.  Answer.  An answer is the proper initial responsive pleading to a rule to show cause.  An answer shall be filed within 21 days of service of the rule to show cause, unless the commission shall order otherwise.  The answer shall state, in narrative form, each defendant’s responses to the allegations in the rule to show cause and any affirmative defenses asserted by the defendant.  Failure to file a timely answer may result in the entry of judgment by default against the party failing to respond.

5 VAC 5-20-100.  Other proceedings.

A.  Promulgation of general orders, rules, or regulations.  [ A person seeking initiation of a rulemaking procedure before the commission shall file an application meeting the requirements of 5 VAC 5-20-80 A. ]  Before promulgating a general order, rule, or regulation, the commission shall, by order upon an application or upon its own motion, require reasonable notice of the contents of the proposed general order, rule, or regulation, including publication in the Virginia Register of Regulations, and afford interested persons an opportunity to comment, present evidence, and be heard.  A copy of each general order, rule, and regulation adopted in final form by the commission shall be filed with the Registrar of Regulations for publication in the Virginia Register of Regulations.

B.  Petitions in other matters.  Persons having a cause before the commission, whether by statute, rule, regulation, or otherwise, against a defendant, including the commission, a commission bureau, or a commission division, shall proceed by filing a written petition containing (i) the identity of the parties; (ii) a statement of the action sought and the legal basis for the commission’s jurisdiction to take the action sought; (iii) a statement of the facts, proof of which would warrant the action sought; (iv) a statement of the legal basis for the action; and (v) a certificate showing service upon the defendant.

Within 21 days of service of a petition under this rule, the defendant shall file an answer containing, in narrative form, (i) a response to each allegation of the petition and (ii) a statement of each affirmative defense asserted by the defendant.  Failure to file a timely answer may result in entry of judgment by default against the defendant failing to respond.  Upon order of the commission, the commission staff may participate in any proceeding under this rule in which it is not a defendant to the same extent as permitted by 5 VAC 5-20-80 D.

C.  Declaratory judgments.  Persons having no other adequate remedy may petition the commission for a declaratory judgment.  The petition shall meet the requirements of subsection B of this section and, in addition, contain a statement of the basis for concluding that an actual controversy exists [ between the parties ].  In the proceeding, the commission shall by order provide for the necessary notice, responsive pleadings, and participation by [ persons against whom the declaratory judgment is sought interested parties ].

PART III.
PROCEDURES IN FORMAL PROCEEDINGS.

5 VAC 5-20-110.  Motions.

Motions may be filed for the same purposes recognized by the courts of record in the Commonwealth.  Unless otherwise ordered by the commission, [ a any ] response to a motion must be filed within [ 10 14 ] days of the filing of the motion, and [ a any ] reply by the moving party [ may must ] be filed within [ seven 10 ] days of the filing of the response.

5 VAC 5-20-120.  Procedure before hearing examiners.

A.  Assignment.  The commission may, by order, assign a matter pending before it to a hearing examiner.  Unless otherwise ordered, the hearing examiner shall conduct all further proceedings in the matter on behalf of the commission in accordance with the rules.  In the discharge of his duties, the hearing examiner shall exercise all the adjudicatory powers possessed by the commission including, inter alia, the power to administer oaths; require the attendance of witnesses and parties; require the production of documents; schedule and conduct pre-hearing conferences; admit or exclude evidence; grant or deny continuances; and rule on motions, matters of law, and procedural questions.  The hearing examiner shall [ , upon conclusion of all assigned duties, ] issue a written final report and recommendation to the commission at the conclusion of the proceedings.

B.  Objections [ and certification of issues ].  An objection to a ruling by the hearing examiner shall be stated with [ reasonable clarity the reasons therefor ] at the time of the ruling, and the objection may be argued to the commission as part of a response to the hearing examiner’s report.  A ruling by the hearing examiner that denies further participation by a party in interest or the commission staff in a proceeding that has not been concluded may be immediately appealed to the commission by filing a written motion with the commission for review.  [Upon the motion of any party or the staff, or upon the hearing examiner's own initiative, ] the hearing examiner may certify any other [ material ] issue to the commission for its consideration and resolution.  Pending resolution by the commission of a ruling appealed or certified, the hearing examiner shall retain procedural control of the proceeding.

C.  Responses to hearing examiner reports.   Unless otherwise ordered by the hearing examiner, responses supporting or objecting to the hearing examiner’s final report must be filed within [ 15 21 ] days of the issuance of the report.  A reply to a response to the hearing examiner’s report may only be filed with leave of the commission.  The commission may accept, modify, or reject the hearing examiner’s recommendations in any manner consistent with law and the evidence, notwithstanding an absence of objections to the hearing examiner’s report.

5 VAC 5-20-130.  Amendment of pleadings.

[ Amendment of pleadings may be permitted by the commission where the ends of justice so require, upon written motion showing good cause.  Responses to amended pleadings may be permitted as directed by the commission. No amendment shall be made to any formal pleading after it is filed except by leave of the commission, which leave shall be liberally granted in the furtherance of justice.  The commission shall make such provision for notice and for opportunity to respond to the amended pleadings as it may deem necessary and proper. ]

5 VAC 5-20-140.  Filing and service.

A formal pleading or other related document shall be considered filed with the commission upon receipt of the original and required copies by the Clerk of the Commission no later than the time established for the closing of business of the clerk’s office on the day the item is due.  The original and copies shall be stamped by the Clerk [ of the Commission ] to show the time and date of receipt.  The commission may by order make provision for electronic filing of documents [ , including facsimile ].

[ When a filing would otherwise be due on a day when the clerk's office is not open for public business, the filing will be timely if made on the next regular business day when the office is open to the public.  When a period of 15 days or fewer is permitted to make a filing or take other action pursuant to commission rule or order, intervening weekends or holidays shall not be counted in determining the due date. ]

Service of a formal pleading, brief, or other document filed with the commission required to be served on the parties to a proceeding or upon the commission staff, shall be effected by delivery of a true copy to the party or staff, or by deposit of a true copy into the United States mail properly addressed and stamped, on or before the date of filing.  Service on a party may be made by service on the party’s counsel.  At the foot of a formal pleading, brief, or other document required to be served, the party making service shall append [ either acceptance of service or ] a certificate of counsel of record that copies were mailed or delivered as required.  The commission may, by order, provide for electronic [ filing or ] service of documents [ , including facsimile ].  Notices, findings of fact, opinions, decisions, orders, or other paper to be served by the commission may be served by United States mail.  However, all writs, processes, and orders of the commission, when acting in conformity with § 12.1-27 of the Code of Virginia, shall be attested and served in compliance with § 12.1-19.1 or § 12.1-29 of the Code of Virginia.

5 VAC 5-20-150.  Copies and format.

Applications, petitions, responsive pleadings, briefs, and other documents must be filed in an original and 15 copies.  One copy of each responsive pleading or brief must be served on each party and the commission staff counsel assigned to the matter, or, if no counsel has been assigned, on the general counsel.  Each document must be filed on standard size white opaque paper, 8-1/2 by 11 inches in dimension, and must be capable of being reproduced in copies of archival quality.  Pleadings shall be bound or attached on the left side and contain adequate margins.  Each page following the first page must be numbered.  If necessary, a document may be filed in consecutively numbered volumes, each of which may not exceed three inches in thickness.  Pleadings containing more than one exhibit should have dividers separating each exhibit and should contain an index.  Exhibits such as maps, plats, and photographs not easily reduced to standard size may be filed in a different size, as necessary.  All filed documents shall be fully collated and assembled into complete and proper sets ready for distribution and use, without the need for further assembly, sorting, or rearrangement.  The Clerk of the Commission may reject the filing of any document not conforming to the requirements of this rule.

5 VAC 5-20-160.  Memorandum of completeness.

With respect to the filing of a rate application or an application seeking [ action actions ], that by statute or rule must be completed within a certain number of days, a memorandum shall be filed by an appropriate member of the commission staff within 10 [ working ] days of the filing of the application stating whether all necessary requirements [ imposed by statute or rule ] for filing the application have been met and all required information has been filed.  If the requirements have not been met, the memorandum shall state with specificity the remaining items to be filed.  The Clerk of the Commission [ immediately ] shall serve a copy of the memorandum on the filing party.  The first day of the period within which action on the application must be concluded shall be set forth in the memorandum and shall be the initial date of filing of applications that are found to be complete upon filing.  Applications found to require supplementation shall be complete upon the date of filing of the last item identified in the staff memorandum. [ Applications shall be deemed complete upon filing if the memorandum of completeness is not timely filed. ]

5 VAC 5-20-170.  Confidential information.

A person who proposes in a formal proceeding that information be withheld from public disclosure on the ground that it contains trade secrets, privileged, or confidential commercial or financial information shall file this information under seal with the Clerk of the Commission, [ together with a motion requesting the withholding, accompanied by an affidavit that (i) identifies the information sought to be withheld and the person making the affidavit and (ii) contains a full statement of the reasons forming the basis for the claim that the information should be withheld from public disclosure or otherwise submit the information under seal to the commission staff as may be required ].  One copy of all such information also shall be submitted under seal to the commission staff counsel assigned to the matter, or, where no counsel has been assigned, to the general counsel who, until ordered otherwise by the commission, shall disclose the information only to the members of the commission staff directly assigned to the matter as necessary in the discharge of their duties.  Staff counsel and all members of the commission staff, until otherwise ordered by the commission, shall maintain the information in strict confidence and shall not disclose its contents to members of the public, or to other staff members not assigned to the matter.  The commission staff or any party may object to the proposed withholding of the information.

[ Upon challenge, the filing party shall demonstrate to the satisfaction of the commission that the information should be withheld from public disclosure. ] If the commission determines that the information should be withheld from public disclosure, it may nevertheless require the information to be disclosed to parties to a proceeding under appropriate protective order.  [ This rule shall apply to material offered in support of or opposition to the application and to responses and objections to interrogatories and other discovery as practicable. 

Whenever a document is filed with the clerk under seal, an expurgated or redacted version of the document deemed by the filing party or determined by the commission to be confidential shall be filed with the clerk for use and review by the public.

When the information at issue is not required to be filed or made a part of the record, a party who wishes to withhold confidential information from filing or production may move the commission for a protective order without filing the materials.  In considering such motion, the commission may require production of the confidential materials for inspection in camera, if necessary. ]

5 VAC 5-20-180.  Official transcript of hearing.

The official transcript of a hearing before the commission or a hearing examiner shall be that prepared by the court reporters retained by the commission and certified by the court reporter as a true and correct transcript of the proceeding.  Transcripts of proceedings shall not be prepared except in cases assigned to a hearing examiner, when directed by the commission, or when requested by a party desiring to purchase a copy.  Parties desiring to purchase copies of the transcript shall make arrangement for purchase with the court reporter.  When a transcript is prepared, a copy thereof shall be made available for public inspection in the Clerk of the Commission’s office.  [ Within 15 days of the filing of the transcript, the commission staff or a party who believes the transcript contains substantive errors may propose corrections, in writing, which shall be filed with the Clerk of the Commission, and copies of which shall be served on the court reporter, all parties, and commission staff counsel.  If the court reporter receives no objection to the proposed corrections within 10 days of the filing of the proposed corrections, the reporter will revise the transcript accordingly, and the corrected version will become the official transcript.  A party or the commission staff may object to a proposed correction by filing an objection within seven days of the filing of the proposed correction.  If objections are filed, the matter will be resolved by the commission or hearing examiner, as the case may be. By agreement of the parties, or as the commission may by order provide, corrections may be made to the transcript. ]

5 VAC 5-20-190.  Rules of evidence.

In proceedings under 5 VAC 5-20-90, and all other proceedings in which the commission shall be called upon to decide or render judgment only in its capacity as a court of record, the common law and statutory rules of evidence shall be as observed and administered by the courts of record of the Commonwealth.  In other proceedings, evidentiary rules shall not be [ unreasonably ] used to prevent the receipt of evidence having substantial probative effect.

5 VAC 5-20-200.  Briefs.

Written briefs may be authorized at the discretion of the commission [ , except in proceedings under 5 VAC 5-20-100 A, where briefs may be filed by right ].  The time for filing briefs and reply briefs, if authorized, shall be set at the time they are authorized.  The commission may limit the length of a brief.  The commission may by order provide for the electronic filing or service of briefs.

5 VAC 5-20-210.  Oral argument.

The commission may authorize oral argument, limited as the commission may direct, on any pertinent matter at any time during the course of [ the ] proceeding.

5 VAC 5-20-220.  Petition for rehearing or reconsideration.

Final judgments, orders, and decrees of the commission, except judgments prescribed by § 12.1-36 of the Code of Virginia, and except as provided in §§ 13.1-614 and 13.1-813 of the Code of Virginia, shall remain under the control of the commission and subject to modification or vacation for 21 days after the date of entry. [ Except for good cause shown, a petition for rehearing or reconsideration must be filed not later than 20 days after the date of entry of the judgment, order, or decree.  The filing of a petition will not suspend the execution of the judgment, order, or decree, nor extend the time for taking an appeal, unless the commission, within the 21-day period following entry of the final judgment, order or decree, shall provide for a suspension in an order or decree granting the petition. ]  A petition for rehearing or reconsideration must be [ filed not later than 20 days after the date of entry of this judgment, order, or decree.  The filing of a petition will not suspend the execution of the judgment, order, or decree, nor extend the time for taking an appeal, unless the commission, within the 21-day period following entry of the final judgment, order or decree, shall provide for a suspension in an order or decree granting the petition.  A petition for rehearing or reconsideration must be delivered to served on ] all parties and [ delivered to ] commission staff counsel on or before the day on which it is filed.  The commission will not entertain responses to, or requests for oral argument on, a petition.  An order granting a rehearing or reconsideration will be served on all parties and commission staff counsel by the Clerk of the Commission.

5 VAC 5-20-230.  Extension of time.

The commission may, at its discretion, grant a continuance, postponement, or extension of time for the filing of a document or the taking of an action required or permitted by these rules, except for petitions for rehearing or reconsideration filed pursuant to 5 VAC 5-20-220. [ Except for good cause shown, ] motions for extensions shall be made in writing, served on all parties and commission staff counsel, and filed with the commission at least three days prior to the date [ the action sought ] to be extended [ , except for good cause shown is due ].

PART IV.
DISCOVERY AND HEARING PREPARATION PROCEDURES.

5 VAC 5-20-240.  Prepared testimony and exhibits.

Following the filing of an application dependent upon complicated or technical proof, the commission may direct the applicant to prepare and file the testimony and exhibits by which the applicant expects to establish its case.  [ Respondents, ] In all proceedings in which an applicant is required to file testimony, [ respondents ] shall be permitted [ and may be directed by the commission or hearing examiner ] to file [ , on or before a date certain, ] testimony and exhibits by which they expect to establish their case [ , as directed by the commission .  Any respondent that chooses not to file testimony and exhibits by that date may not thereafter present testimony or exhibits except by leave of the commission, but may fully participate in the proceeding and engage in cross-examination of the testimony and exhibits of commission staff and other parties ].  The commission staff also shall file testimony and exhibits when directed to do so by the commission.  Failure to comply with the directions of the commission, without good cause shown, may result in rejection of the testimony and exhibits by the commission.  With leave of the commission [ and unless a timely objection is made ], the commission staff or a party may correct or supplement any prepared testimony and exhibits before or during the hearing.  In all proceedings, all evidence must be verified by the witness before introduction into the record, and the admissibility of the evidence shall be subject to the same standards as if the testimony were offered orally at hearing [ , unless, with the consent of the commission, the staff and all parties stipulate the introduction of testimony without need for verification ].  An original and 15 copies of prepared testimony and exhibits shall be filed unless otherwise specified in the commission’s scheduling order and public notice.  Documents of unusual bulk or weight and physical exhibits other than documents need not be filed in advance, but shall be described and made available for pretrial examination.

5 VAC 5-20-250.  Process, witnesses, and production of documents and things.

A.  Subpoenas.  Commission staff and a party to a proceeding shall be entitled to process, to convene parties, to compel the attendance of witnesses, and to compel the production of books, papers, documents, or things provided in this rule.

[ B. ] Commission [ issuance and enforcement of other regulatory agency subpoenas.  Upon motion by commission ] staff counsel [ , the commission ] may [ petition the commission to ] issue and enforce subpoenas at the request of a regulatory agency of another jurisdiction if the activity for which the information is sought by the other agency, if occurring in the Commonwealth, would be a violation of the laws of the Commonwealth that are administered by the commission.

[ A motion requesting the issuance of a commission subpoena shall include:

1.  A copy of the original subpoena issued by the regulatory agency to the named defendant;

2.  An affidavit of the requesting agency administrator stating the basis for the issuance of the subpoena under that state's laws; and

3.  A memorandum from the commission's corresponding division director providing the basis for the issuance of the commission subpoena. ]

[ B. C. ]  Documents. [ In a pending case, at the request of commission staff or any party, the Clerk of the Commission shall issue a subpoena.  When a matter is under investigation by commission staff, before a formal proceeding has been established, ] whenever it appears to the commission by affidavit filed with the Clerk of the Commission by the commission staff or [ a party to a proceeding an individual ], that a book, writing, document, or thing sufficiently described in the affidavit, is in the possession, or under the control, of an identified person [ not a party to a proceeding nor a member of the commission’s staff ] and is material and proper to be produced [ in the proceeding ], the commission [ will may ] order the Clerk of the Commission to issue a subpoena and to have the subpoena duly served, together with an attested copy of the commission's order compelling production at a reasonable place and time as described in the commission’s order.

[ C. D. ] Witnesses. [ Subpoenas for witnesses shall be by order of the commission upon motion timely filed with the Clerk of the Commission.  The motion, if granted, will be subject to such conditions and restrictions as the commission shall deem proper. In a pending case, at the request of commission staff or any party, the Clerk of the Commission shall issue a subpoena ]. 

5 VAC 5-20-260.  Interrogatories to parties or requests for production of documents and things.

The commission staff and a party in a formal proceeding before the commission, other than a proceeding under [ 5 VAC 5-20-80 A 5 VAC 5-20-100 A and C ], may serve written interrogatories [ or requests for production of documents ] upon a party, to be answered by the party served, or if the party served is an entity, by an officer or agent of the entity, who shall furnish to the requesting party information as is known.  Interrogatories [ or requests for production of documents ] that cannot be timely answered before the scheduled hearing date may be served only with leave of the commission for good cause shown and upon such conditions as the commission may prescribe.  No interrogatories [ or requests for production of documents ] may be served upon a member of the commission staff [ , except to discover factual information that supports the workpapers submitted by the staff to the Clerk of the Commission pursuant to 5 VAC 5-20-270.  All interrogatories and requests for production of documents shall be filed with the Clerk of the Commission ].

The response to each interrogatory [ or document request ] shall [ be signed by identify by name ] the person making the response.  Objections, if any, to specified questions shall be stated with specificity, citing appropriate legal authority, and served with the list of responses.  Responses and objections to interrogatories [ or requests for production of documents ] shall be served within [ 10 14 ] days of receipt, unless otherwise ordered by the commission.  Upon motion promptly made and accompanied by a copy of the interrogatory [ or document request ] and [ the ] response or objection that is subject to the motion, the commission will rule upon the validity of the objection; the objection otherwise will be considered sustained.

Interrogatories [ or requests for production of documents ] may relate to any matter [ , ] not privileged, which is relevant to the subject matter involved, including the existence, description, nature, custody, condition, and location of any books, documents, or other tangible things, and the identity and location of persons having knowledge of evidentiary value.  It is not grounds for objection that the information sought will be inadmissible at the hearing if the information appears reasonably calculated to lead to the discovery of admissible evidence.

Where the response to an interrogatory [ or document request ] may only be derived or ascertained from the business records of the party questioned, from an examination, audit, or inspection of business records, or from a compilation, abstract, or summary of business records, and the burden of deriving or ascertaining the response is substantially the same for one entity as for the other, a response is sufficient if it (i) identifies by name and location all records from which the response may be derived or ascertained [ ; ] and (ii) tenders to the inquiring party reasonable opportunity to examine, audit, or inspect the records subject to objection as to their proprietary or confidential nature.  The inquiring party bears the expense of making copies, compilations, abstracts, or summaries.

[ Discovery of original work product or material prepared in anticipation of litigation may not be obtained by a party, unless it is demonstrated that a substantial need exists for the material and that substantially equivalent material cannot be obtained by other means without undue hardship.  In ordering such discovery, the commission will prevent disclosure of the mental impressions, conclusions, opinions, or legal theory of an attorney. ]

5 VAC 5-20-270.  Hearing preparation.

In a formal proceeding, a party or the commission staff may serve on a party a request to examine the workpapers supporting the testimony or exhibits of a witness whose prepared testimony has been filed in accordance with 5 VAC 5-20-240.  The movant may [ make request ] abstracts or summaries of the workpapers, and may [ make request ] copies of the workpapers upon payment of the reasonable cost of duplication or reproduction.  Copies requested by the commission staff shall be furnished without payment of copying costs.  In actions pursuant to 5 VAC 5-20-80 A [ , ] the commission staff, upon the filing of its testimony, exhibits, or report, will compile and file with the Clerk of the Commission three copies of any workpapers that support the recommendations made in its testimony or report.  The Clerk of the Commission shall make the workpapers available for public inspection [ and copying ] during regular business hours.

5 VAC 5-20-280.  Discovery in 5 VAC 5-20-90 proceedings.

The following applies only to proceedings in which a defendant is subject to monetary or injunctive penalties, or revocation, cancellation, or curtailment of a license, certificate of authority, registration, or similar authority previously issued by the commission to the defendant:

1.  Discovery of material in possession of the commission staff.  Upon written motion of the defendant, the commission shall permit the defendant to inspect and, at the defendant’s expense, copy or photograph any relevant [ : (i) ] written or recorded statements, the existence of which is known [ , after reasonable inquiry, ] by the commission staff counsel assigned to the matter to be within the custody, possession, or control of commission staff, made by the defendant, or representatives, or agents of the defendant if the defendant is other than an individual, to a commission staff member or law enforcement officer [ ; and (ii) evidence that might reasonably be considered to be exculpatory of the defendant and which is known by commission staff counsel to be within the custody, possession, or control of the commission staff ].

A motion by the defendant under this rule shall be filed and served at least 10 days before the hearing date.  The motion shall include all relief sought.  A subsequent motion may be made only upon a showing of cause as to why the motion would be in the interest of justice.  An order granting relief under this section shall specify the time, place, and manner of making discovery and inspection permitted, and may prescribe such terms and conditions as the commission may determine.

Nothing in this rule shall require the disclosure of any information, the disclosure of which is prohibited by statute.  The disclosure of the results of a commission staff investigation or work product of commission staff counsel shall not be required.

2.  Depositions.  After commencement of an action to which this rule applies, the commission staff or a party may take the testimony of a party or another person or entity, other than a member of the commission staff, by deposition on oral examination or by written questions.  Depositions may be used for any purpose for which they may be used in the courts of record of the Commonwealth.  Except where the commission or hearing examiner finds that an emergency exists, no deposition may be taken later than 10 days in advance of the formal hearing.  The attendance of witnesses at depositions may be compelled by subpoena.  Examination and cross-examination of the witness shall be as at hearing.  Depositions may be taken in the City of Richmond or in the town, city, or county in which the deposed party resides, is employed, or does business.  The parties and the commission staff, by agreement, may designate another place for the taking of the deposition.  Reasonable notice of the intent to take a deposition must be given in writing to the commission staff counsel and to each party to the action, stating the time and place where the deposition is to be taken.  A deposition may be taken before any person (the “officer”) authorized to administer oaths by the laws of the jurisdiction in which the deposition is to be taken.  The officer shall certify his authorization in writing, administer the oath to the deponent, record or cause to be recorded the testimony given, and note any objections raised.  In lieu of participating in the oral examination, a party or the commission staff may deliver sealed written questions to the officer, who shall propound the questions to the witness.  The officer may terminate the deposition if convinced that the examination is being conducted in bad faith or in an unreasonable manner.  Costs of the deposition shall be borne by the party noticing the deposition, unless otherwise ordered by the commission.

3.  Requests for admissions.  The commission staff or a party to a proceeding may serve upon a party written requests for admission.  Each matter on which an admission is requested shall be stated separately.  A matter shall be deemed admitted unless within 21 days of the service of the request, or some other period the commission may designate, the party to whom the request is directed serves upon the requesting party a written answer addressing or objecting to the request.  The response shall set forth in specific terms a denial of the matter set forth or an explanation as to the reasons the responding party cannot truthfully admit or deny the matter set forth.  Requests for admission shall be filed with the Clerk of the Commission and simultaneously served on commission staff counsel and on all parties to the matter.

VA.R. Doc. Nos. R00-235 and R00-236; Filed May 1, 2001, 11:26 a.m.

� Commonwealth of Virginia, At the relation of the State Corporation Commission, Ex Parte: In the Matter of revising the Rules of Practice and Procedure of the State Corporation Commission.


� Cox Virginia Telcom, Inc. ("Cox") submitted revised comments on September 29, 2000, which were identical to the comments Cox filed on September 22, 2000, except that one item was omitted from the September 29, 2000, filing.  No party objected to Cox's revision, and the Commission has considered Cox's September 29, 2000, comments as part of its deliberations on the Rules. 


� The new Rules will not, however, negate the provisions of any order entered prior to the effective date of these Rules.


� For convenience, each Rule discussed will be referred to in this short form.  The full citation for the Rule is 5 VAC 5-20-50.


� Tr. at 33-34.


� Rule 4:13.


� "The rules shall provide, among other provisions, that no commissioner shall consult with any party or any person acting on behalf of any party with respect to such proceeding without giving adequate notice and opportunity for all parties to participate."


� See Tr. at 42 (Virginia Power); 42-43 (AG); 43-44 (Verizon); 45 (AT&T).


� AEP and the Coops also argued that the Staff should be subject to the same discovery obligations as other parties.    


� Tr. at 47.


� Tr. at 48.


� Tr. at 52.


� The General Assembly has recognized implicitly in § 12.1-30.1 of the Code of Virginia that the Staff and parties are not the same.  Both the title of the statute, and more importantly, the text, of § 12.1-30.1 of the Code of Virginia refer to the parties "or" the Staff.  Indeed, if the Staff was to be treated as the equivalent of a party, there would be no need to refer to "the staff" at all.  


	Another statute legally supporting the present structure is § 12.1-18 of the Code of Virginia.  That section provides for the appointment by the Commission of the various assistants and "such other subordinates and employees. . . all of whom shall serve at the pleasure of the Commission."  It is plain from this language that the Staff is an extension of, and accountable to, the Commission, which places the Staff in a fundamentally different position from other parties.  Neither AEP nor the Coops has addressed how the Staff could be accountable and responsive to the Commission in accordance with this statutory mandate, and yet be isolated behind a Chinese wall and prohibited from communicating with the Commission regarding a pending proceeding.  Such isolation by a portion of the Staff does not appear to be contemplated by the plain language of § 12.1-18 of the Code of Virginia.


� See Tr. at 42-43, 57, and 67-70. 


� See Tr. at 55.  The Coops argued that ". . . we've run into more situations where we have the feeling that Staff is advocating a role rather than just the feeling of the public interest where issues are raised purely by Staff."  Tr. at 72.


� In addition, Rule 280 A provides that, in investigative, disciplinary, penal, and other adjudicatory proceedings, upon written motion of the defendant, the Commission shall provide the defendant with access to certain statements of the defendant within the custody, possession, or control of Commission Staff.


� See Comments of Verizon filed September 22, 2000, in Case No. CLK000311 at 9-10.


� Rule 5 VAC 5-10-480.


� "Interrogatories or document requests that solicit answers requiring the assembling or preparation of information that might reasonably be considered original work product are subject to objection."
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