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Proposed Regulations


DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Title of Regulation:  Recipient Cost Sharing and Similar Charges.

12 VAC 30-20-10 et seq.  Administration of Medical Assistance Services (amending 12 VAC 30-20-150 and 12 VAC 30-20-160).

Statutory Authority:  § 32.1-325 of the Code of Virginia.
Public Hearing Date: N/A--Public comments may be submitted until July 21, 2001.

(See Calendar of Events section

for additional information)

Agency Contact:  Victoria P. Simmons, Regulatory Coordinator, Department of Medical Assistance Services, 600 E. Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 786-7959.

Basis: Section 32.1-325 of the Code of Virginia grants to the Board of Medical Assistance Services (BMAS) the authority to administer and amend the Plan for Medical Assistance. Section 32.1-324 of the Code of Virginia grants to the Director of the Department of Medical Assistance Services (DMAS) the authority to administer and amend the Plan for Medical Assistance in lieu of board action pursuant to the board's requirements.

42 CFR 447.50 through 447.59, inclusive, are based on § 1902(a)(14) of the Social Security Act, which permits states to require certain recipients to share some of the costs of Medicaid by imposing upon them payments such as enrollment fees, premiums, deductibles, coinsurance, copayments, or similar cost sharing charges.

Purpose: The purpose of this proposal is to update the prescription copayment amount for brand name drugs from the current $1.00 to $2.00. This regulatory action is not expected to affect the health, safety, or welfare of Medicaid recipients because, pursuant to federal law, they cannot be denied this important prescription drug service if they cannot pay the copayment amount.

Substance: The changes are located in subsection A of both 12 VAC 30-20-150 and 12 VAC 30-20-160 and provide for the differentiation of copayment amounts between generic and brand name drugs. Also, new subsections G and H have been added to both sections to establish a definition of a generic drug.

Issues: The primary advantage of this regulation would be savings to the taxpayer. The direct savings from higher copayments for brand drugs is relatively minor, an estimated $2 million annually. The potential savings, if successful in changing prescribing patterns and reducing unnecessary prescriptions for brand drugs, could be substantially more.

A secondary advantage to Medicaid recipients in this proposed change is in directing them to established pharmaceutical compounds, which have a proven safety record, rather than potentially risking their health, or perhaps lives, with new compounds.

The primary disadvantage is the increased cost for recipients. However, if the pharmacy does not collect the copayment from the recipient, the pharmacy bears the cost because Medicaid payments will not make up the loss to the pharmacy.

Some studies indicate that copayments can result in the reduction in both necessary and unnecessary treatment. That is why federal Medicaid regulations stipulate that only "nominal" copayments are permitted. The agency does not anticipate that a $1.00 differential on the copayment for brand drugs would have any impact on a recipient receiving appropriate treatment. However, both the physician and recipient would have some incentive to try traditional, less expensive therapy first, when appropriate.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 9-6.14:7.1 G of the Administrative Process Act and Executive Order Number 25 (98). Section 9-6.14:7.1 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. This regulatory action proposes to differentiate the copayment amounts between generic and brand-name drugs and increase the prescription copayment for brand-name drugs from $1.00 to $2.00.

Estimated economic impact. Currently, Virginia charges certain Medicaid beneficiaries a $1.00 copayment for pharmacy services.1 The proposed regulatory action will differentiate generic products from brand-name products and establish a $2.00 copayment for prescriptions filled with brand-name products.

Increased Costs for Recipients. The primary effect of this change will be to increase out-of-pocket payments made by Medicaid recipients. DMAS estimates that recipients who must make copayments costs will pay an additional $13.00 per year on average annually based on current prescribing patterns. The higher copayment could also potentially increase costs for pharmacy providers. Per federal regulation, pharmacies cannot deny services if the recipients cannot pay the copayments. If the pharmacy is unable to collect the copayment from the recipient, the pharmacy bears the cost because Medicaid payments do not make up the loss to the pharmacy. However, according to the DMAS Pharmacy Liaison Committee, few pharmacists are unable to collect the pharmacy copayments from recipients, therefore any effect on pharmacy providers is expected to be minimal.2
Savings for the Medicaid Program. The increased copayments will directly save Medicaid an estimated $2 million per year. Since copayments can lead recipients and providers to be more cost conscious when deciding between appropriate therapies, the proposed increase may reduce some unnecessary use of brand name products and lead to even more substantial savings. There is the potential that, if a less effective drug is used or there is a reduction in necessary treatment, there could be a decrease in the quality of health care provided. However, since the difference in the copayments is small ($1.00), it is unlikely to have any significant impact on a recipient receiving appropriate treatment.

Businesses and entities affected. In FY 1999, there were 378,168 individuals who received pharmacy services.3 The proposed regulatory change will affect the portion of those recipients who must make copayments. The change could also potentially affect any of the 1,788 enrolled pharmacy providers.

Localities particularly affected. No localities are particularly affected by the proposed change to this regulation.

Projected impact on employment. The proposed change to this regulation is not anticipated to have a significant effect on employment.

Effects on the use and value of private property. The proposed change to this regulation is not anticipated to have a significant effect on the use and value of private property.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The agency concurs with the economic impact analysis prepared by the Department of Planning and Budget regarding the regulations concerning Recipient Cost Sharing: Increase Copayments on Brand Name Drugs.

Summary:

The proposed amendments increase the amount of the copayment that Medicaid recipients are required to pay when their prescriptions are filled with brand name drugs instead of generics.

12 VAC 30‑20‑150. Copayments and deductibles for categorically needy and QMBs for services other than under 42 CFR 447.53.

A. The following charges are imposed on the categorically needy and Qualified Medicare Beneficiaries for services other than those provided under 42 CFR 447.53.


Service*
Type Charge
Amount and Basis for Determination


Deduct.
Coins.
Copay


Inpatient Hospital
$100.00
‑0‑
‑0‑
State's average daily payment of $594 is used as basis.

Outpatient Hospital Clinic
‑0‑
‑0‑
$3.00
State's average payment of $136 is used as basis.

Clinic Visit
‑0‑
‑0‑
$1.00
State's average payment of $29 is used as basis.

Physician Office Visit
‑0‑
‑0‑
$1.00
State's average payment of $23 is used as basis.

Eye Examination
‑0‑
‑0‑
$1.00
State's payment of $30 is used as basis.

Prescriptions

Generic

Brand Name

‑0‑

‑0‑

‑0‑

‑0‑

$1.00

$2.00
State's average per generic script of $18 is used as payment basis. State's average per brand name script of $70 is used as payment basis.

Home Health Visit
‑0‑
‑0‑
$3.00
State's average payment of $56 is used as basis.

Other Physician Services
‑0‑
‑0‑
$3.00
State's average payment of $56 is used as basis.

Rehab Therapy Services (PT, OT, Sp/Lang.)
‑0‑
‑0‑
$3.00
State's average payment $78 is used as basis.

*NOTE: The applicability of copays to emergency services is discussed further in this section.

B. The method used to collect cost sharing charges for categorically needy individuals requires that providers be responsible for collecting the cost sharing charges from individuals.

C. The basis for determining whether an individual is unable to pay the charge, and the means by which such an individual is identified to providers, is described below:

Providers will, based on information available to them, make a determination of the recipient's ability to pay the copayment. In the absence of knowledge or indications to the contrary, providers may accept the recipient's assertion that he or she is unable to pay the required copayment.

Recipients have been notified that inability to meet a copayment at a particular time does not relieve them of that responsibility.

D. The procedures for implementing and enforcing the exclusions from cost sharing contained in 42 CFR 447.53(b) are described below:

The application and exclusion of cost sharing is administered through the program's MMIS. Documentation of the certified computer system delineates, for each type of provider invoice used, protected eligible groups, protected services and applicable eligible groups and services.

Providers have been informed about: copay exclusions; applicable services and amounts; prohibition of service denial if recipient is unable to meet cost‑sharing changes.

E. State policy does not provide for cumulative maximums on charges.

F. Emergency Services. No recipient copayment shall be collected for the following services:

1. Services provided in a hospital, clinic, office, or other facility that is equipped to furnish the required care, after the sudden onset of a medical condition manifesting itself by acute symptoms of sufficient severity (including severe pain) that the absence of immediate medical attention could reasonably be expected to result in:

a. Placing the patient's health in serious jeopardy;

b. Serious impairment to bodily functions; or

c. Serious dysfunction of any bodily organ or part; and

2. All services delivered in emergency rooms.

G. Definitions. For the purposes of this section, "generic drug" means any multiple source product meeting the criteria set forth in 42 CFR 447.332 and § 1927(e) of the Social Security Act, as amended by OBRA '93. Such generic drug must have a current Federal Upper Limit (FUL) payment level defined by the Health Care Financing Administration.

H. "Brand name" means (i) any drug product not meeting the definition of a "generic drug" as defined in subsection G of this section or (ii) any drug product for which the prescriber, through the use of the notation "brand necessary" on the prescription, does not allow substitution.

12 VAC 30‑20‑160. Copayments and deductibles for medically needy and QMBs for services other than under 42 CFR 447.53.

A. The following charges are imposed on the medically needy and Qualified Medicare Beneficiaries for services other than those provided under 42 CFR 447.53.


Service*
Type Charge
Amount and Basis for Determination


Deduct.
Coins.
Copay


Inpatient Hospital
$100.00
‑0‑
‑0‑
State's average daily payment of $594 is used as basis.

Outpatient Hospital Clinic
‑0‑
‑0‑
$3.00
State's average payment of $136 is used as basis.

Clinic Visit
‑0‑
‑0‑
$1.00
State's average payment of $29 is used as basis.

Physician Office Visit
‑0‑
‑0‑
$1.00
State's average payment of $23 is used as basis.

Eye Examination
‑0‑
‑0‑
$1.00
State's payment of $30 is used as basis.

Prescriptions

Generic

Brand Name

‑0‑

‑0‑

‑0‑

‑0‑

$1.00

$2.00
State's average per generic script of $18 is used as payment basis. State's average per brand name script of $70 is used as payment basis.

Home Health Visit
‑0‑
‑0‑
$3.00
State's average payment of $56 is used as basis.

Other Physician Services
‑0‑
‑0‑
$3.00
State's average payment of $56 is used as basis.

Rehab Therapy Services (PT, OT, Sp/Lang.)
‑0‑
‑0‑
$3.00
State's average payment $78 is used as basis.

*NOTE: The applicability of copays to emergency services is discussed further in this section.

B. The method used to collect cost sharing charges for medically needy individuals requires that providers be responsible for collecting the cost sharing charges from individuals.

C. The basis for determining whether an individual is unable to pay the charge, and the means by which such an individual is identified to providers, is described below:

Providers will, based on information available to them, make a determination of the recipient's ability to pay the copayment. In the absence of knowledge or indications to the contrary, providers may accept the recipient's assertion that he or she is unable to pay the required copayment.

Recipients have been notified that inability to meet a copayment at a particular time does not relieve them of that responsibility.

D. The procedures for implementing and enforcing the exclusions from cost sharing contained in 42 CFR 447.53(b) are described below:

The application and exclusion of cost sharing is administered through the program's MMIS. Documentation of the certified computer system delineates, for each type of provider invoice used, protected eligible groups, protected services and applicable eligible groups and services.

Providers have been informed about: copay exclusions; applicable services and amounts; prohibition of service denial if recipient is unable to meet cost‑sharing changes.

E. State policy does not provide for cumulative maximums.

F. Emergency Services. No recipient copayment shall be collected for the following services:

1. Services provided in a hospital, clinic, office, or other facility that is equipped to furnish the required care, after the sudden onset of a medical condition manifesting itself by acute symptoms of sufficient severity (including severe pain) that the absence of immediate medical attention could reasonably be expected to result in:

a. Placing the patient's health in serious jeopardy;

b. Serious impairment to bodily functions; or

c. Serious dysfunction of any bodily organ or part; and

2. All services delivered in emergency rooms.

G. Definitions. For the purposes of this section, "generic drug" means any multiple source product meeting the criteria set forth in 42 CFR 447.332 and § 1927(e) of the Social Security Act, as amended by OBRA '93. Such generic drug must have a current Federal Upper Limit (FUL) payment level defined by the Health Care Financing Administration.

H. "Brand name" means (i) any drug product not meeting the definition of a "generic drug" as defined in subsection G of this section or (ii) any drug product for which the prescriber, through the use of the notation "brand necessary" on the prescription, does not allow substitution.

VA.R. Doc. No. R00-96; Filed May 1, 2001, 4:12 p.m.

1 As mandated by federal law, copayments are not imposed on children under the age of 21, recipients in nursing homes, or recipients receiving emergency services, pregnancy-related service or family planning services.


2 The Pharmacy Liaison Committee is made up of representatives from chain drug stores, independent pharmacies, long-term care pharmacies, manufacturers (PhRMA), and the state pharmaceutical association (Virginia Pharmacists Association).


3 Annual unduplicated recipients by type of medical service as reported in HCFA-2082 series, DMAS SFY 1999 Statistical Record, page 3-12.
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