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Proposed Regulations

Proposed Regulations


AUCTIONEERS BOARD
Title of Regulation: 18 VAC 25-21-10 et seq.  Rules and Regulations of the Virginia Auctioneers Board (amending 18 VAC 25-21-10, 18 VAC 25-21-20, 18 VAC 25-21-30, 18 VAC 25-21-40, 18 VAC 25-21-50, 18 VAC 25-21-60, 18 VAC 25-21-90, 18 VAC 25-21-110, 18 VAC 25-21-180, and 18 VAC 25-21-200; adding 18 VAC 25-21-210 and 18 VAC 25-21-220).

Statutory Authority: §§ 54.1-201 and 54.1-602 of the Code of Virginia.
Public Hearing Date: July 21, 2001 - 10 a.m.
Public comments may be submitted until July 20, 2001.

(See Calendar of Events section

for additional information)

Agency Contact: Mark N. Courtney, Assistant Director, Auctioneers Board, 3600 W. Broad Street, Richmond, VA 23230, telephone (804) 367-8514.

Basis: Section 54.1-602 of the Code of Virginia requires the Auctioneers Board to develop and administer a regulatory system to regulate individuals and businesses in Virginia that practice auctioneering. While the board is mandated to establish regulations, the content of the regulations is up to the discretion of the board.

Purpose: The regulations are essential to comply with state mandates. In order to protect the public, the board is clarifying its regulations that disciplinary action in another jurisdiction relating to auctioneering may prevent licensure in Virginia and that board-approved auction schools will have to include the board’s regulations in their curriculum, periodically certify that they continue to comply with the board’s requirements and clarify that the board may withdraw approval for a school failing to comply with the board’s requirements. The remainder of the changes are to ensure that the board’s intent is clearly reflected in the regulations and to remove unnecessary or outdated items from the regulations.
Substance:
18 VAC 25-21-10 – Delete the definitions that are either not utilized in the body of the regulations or are already contained in the Code of Virginia.

18 VAC 25-21-20 – Clarify that disciplinary action in another jurisdiction relating to auctioneering may prevent licensure in Virginia. Remove the option of substituting 25 auctions in lieu of education as this option was deleted when § 54.1-603 B 3 of the Code of Virginia was last amended.
Clarify language in 18 VAC 25-21-30, 18 VAC 25-21-40, 18 VAC 25-21-50, 18 VAC 25-21-110, and 18 VAC 25-21-180.

18 VAC 25-21-60 – Modify to reflect changes in the Code of Virginia.

18 VAC 25-21-90 A – Clarify language to reflect lower fee.

18 VAC 25-21-90 B – Modify the reinstatement requirements so that:

1. Anyone may reinstate within one year of expiration by completing the required application and submitting it with the required fee and bond;

2. Anyone whose license has been expired for more than one year, but less than two years may reinstate by completing the required application, submitting it with the required fee and bond, and either sitting for and passing the examination or applying via reciprocity; and

3. Anyone whose license has been expired for two years or more shall be required to apply as a new applicant and meet the entry requirements that are in place as of the date that they make application.

18 VAC 25-21-200 – Modify to require that the schools seeking board approval comply with the following:

1. Include the board’s regulations in their curriculums;

2. Periodically certify that they continue to comply with the board’s requirements; and

3. Clarify that the board may withdraw approval for a school failing to comply with the board’s requirements.

Issues: The primary advantage to the public is that the board is clarifying its regulations that disciplinary action in another jurisdiction relating to auctioneering may prevent licensure in Virginia. Further, the proposed changes will help ensure that the board’s regulants will have a clearer set of regulations that do not contain unnecessary items. In addition, the board will be better able to protect the public by being able to ensure that board-approved schools continue to comply with the board’s requirements, and if they do not, the board’s approval may be withdrawn. The only disadvantage is that individuals whose license has been expired for more than two years would have to retake the examination unless they are licensed in another state with which Virginia has a reciprocity agreement. This is expected to be a rare occurrence.
Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 9-6.14:7.1 G of the Administrative Process Act and Executive Order Number 25 (98). Section 9-6.14:7.1 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The Auctioneers Board (board) proposes to add language specifying the reinstatement process for individuals and firms whose licenses have expired. Additionally, the board proposes to require that courses on auctioneering include coverage of these regulations in order to be approved for use in licensing.

Estimated economic impact.

Reinstatement Process. Under the current regulations, “any individual or firm licensee … who fails to renew his license within six calendar months after the expiration date of the license, shall be required to apply for reinstatement of the license. The applicant shall submit to the Department of Professional and Occupational Regulation (DPOR) a reinstatement application and fee.” The board proposes to add language specifying that if the license has expired for two years or more, “the applicant shall be required to submit the examination fee and sit for and pass the Virginia Licensed Auctioneer’s Examination,” unless he or she is licensed by a state with whom the board has established reciprocity. According to DPOR, the board has had the authority to require licensees with expired licenses to retake the examination, but has not had occasion to exercise that option; all individuals or firms with licenses expired for at least two years who have applied for reinstatement have had licenses through other states and qualified for reinstatement through reciprocity.

Individuals seeking to regain their license will have been inactive in the profession, unless they were practicing illegally. It is possible that these individuals are less likely to be aware of changes in these regulations and the auctioneering profession than working auctioneers. The proposed requirement to retake and pass the examination for reinstatement may be beneficial to the public by reducing the risk that reinstated auctioneers, for example, improperly handle escrow money due to ignorance of changes in the law. There is no data available that would allow estimates of the magnitude of this potential benefit. Specifically, there is no known evidence that two years of inactivity by an auctioneer actually produces a significant risk to the public.

The only requirement to renew an auctioneer’s license is to pay a $70 fee once every two years. There are no requirements for experience, continuing education, or reexamination. Thus, there is no reason to believe that someone who has paid the renewal fee on time, but has not actively worked as an auctioneer, is any more knowledgeable about changes in these regulations and the auctioneering profession than someone seeking to reinstate his or her license. For example say that Woman A and Woman B independently decide to have a baby and take two years off from auctioneering before returning to work. Woman A pays the $70 renewal fee to remain licensed during her sabbatical, while Woman B does not. Woman A’s payment of the $70 fee in no way makes her more knowledgeable about changes in these regulations and the auctioneering profession than Woman B; but under the proposal, Woman B would be required to retake the exam while Woman A would be exempt. In this case, two people who are identical in terms of their qualifications are treated differently by the regulations.

If auctioneers are to be required to retake the examination at all, perhaps the determination of who should retake the exam should be based upon whether the individual has recent experience working as an auctioneer rather than whether a fee is paid or not. A provision could say that an individual who has not worked as an auctioneer during the last “x” years would be required to retake and pass the exam in order to retain or reinstate his or her license. Such a requirement would apply to all individuals whose lack of recent experience may put the public at risk due to ignorance of changes to laws and procedures relating to the profession. There is no available evidence that the potential risk to the public from an auctioneer with two years of inactivity is enough to warrant the cost to the auctioneer of retaking the test. Furthermore, if an auctioneer’s inactivity does produce a significant risk to the public, then it seems likely that this would be true of all inactive auctioneers, whether they pay a fee to remain licensed or not.

On the other hand, the board’s proposal to mandate that individuals who seek to regain their license after two years or more without it must retake the qualifying exam and apply anew for a license, would not likely create a large new burden for the potential people so situated. According to DPOR, the current pass rate for the exam, entirely taken by first-time applicants, is 88%. Thus, experienced auctioneers would likely not have much trouble passing, particularly if they take the time to review any changes in law since they last practiced. The exams are offered every day at five test centers dispersed across the state.1 The cost would be $40 for a new license, plus a $40 examination fee and the time and travel associated with studying for and taking the exam. This compares to a $120 reinstatement fee under the current regulations.

In summary, there is no data available to determine whether two years or more of inactivity by an auctioneer produces a significant risk to the public. Thus, we cannot accurately estimate the potential benefit to the public of requiring that individuals must retake the qualifying exam if their license has been expired for two years or more. The fees for affected individuals would be only $80 under the proposed regulations, versus $120 under the current regulations. But, the affected individuals would also have the added time and transportation costs associated with preparing and taking the exam and would face the small probability of failing the exam. Thus, affected individuals who value their time, transportation costs, and the problems associated with the small probability of failing at more than $40 would find the costs to be higher under the proposed regulations; while affected individuals who value their time, transportation costs, and the problems associated with the small probability of failing at less than $40 would find the costs to be lower under the proposed regulations.

Course Approval. In order to obtain an auctioneering license, applicants are required to “successfully complete a course of study at a school of auctioneering which has obtained course approval from the board …” In order to gain or maintain course approval, the board proposes to require schools to include coverage of these regulations in the coursework. The proposed requirement will produce some small costs to schools that seek approval for their auctioneering classes. Most schools that have courses approved by the board (13 out of 15)2 are not located in the Commonwealth. Schools may comply with the requirement by distributing the regulations to students accompanied by a brief discussion.3 Also, DPOR does send free copies of the regulations to the schools. Thus, the actual cost to the schools will not be large.

The proposed requirement may be beneficial in that it may help reduce the likelihood that auctioneers licensed in Virginia put the public at risk due to ignorance of the specifics of these regulations. For example, understanding the requirements of the regulations may reduce the probability that auctioneers improperly handle escrow money (an issue addressed in the regulations). But, in order to gain a Virginia auctioneer’s license (other than by reciprocity), the individual is already required in the current regulations to pass an examination which tests knowledge about the regulations (as well as other subject matter). Thus, the benefit of the proposed requirement, while not easily measured, would likely be quite limited.

Businesses and entities affected. The approximately 1,320 individuals and 180 firms4 who currently possess a Virginia auctioneers license are potentially affected by the proposed amendments. The two Virginia schools and the 13 out-of-state schools that have courses approved by the board are also affected.

Localities particularly affected. The proposed amendments potentially affect all localities in Virginia.

Projected impact on employment. The proposed amendments to these regulations are not expected to significantly affect employment.

Effects on the use and value of private property. Private schools that offer auctioneering classes will be required to add an element to their classes (Virginia regulations). This will have negligible effect on the value of the schools.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: Partially concur. Currently, in order to renew a license, an auctioneer must submit the renewal fee along with proof of the required bond in a minimum amount of at least $10,000. By submitting a bond, there is proof from an insurance company that the individual is not an unacceptable risk. Individuals who would be affected by the proposed change to the reinstatement requirement would not have submitted such documentation to the board in over four years (two-year license term plus the two years after expiration) and would not have been practicing in any other jurisdiction with which the Virginia board has a reciprocal agreement. Therefore, the examination is necessary to ensure these individuals are still minimally competent to practice in Virginia.

Summary:

The proposed amendments clarify language, delete duplicate and unutilized definitions, remove unnecessary requirements, and modify certain requirements in this chapter. Substantive changes include: (i) clarifying that disciplinary action in another jurisdiction relating to auctioneering may prevent licensure in Virginia; (ii) removing the option allowing 25 auctions to substitute or be used in lieu of meeting the education requirements; (iii) modification of requirements for license reinstatement; and (iv) modification of compliance requirements for schools.

18 VAC 25‑21‑10. Definitions.

The following words and terms, when used in this chapter, shall have the following meanings unless the context clearly indicates otherwise:

"Absolute auction" means an auction where at the time of the auction sale the real or personal property to be sold will pass to the highest bidder regardless of the amount of the highest and last bid.

"Auction" means the sale of goods or real estate by means of exchanges between an auctioneer and members of his audience, the exchanges consisting of a series of invitations for offers made by the auctioneer, offers made by members of the audience, and acceptance by the auctioneer of the highest or more favorable offer.

"Auctioneer" means any person who conducts or offers to conduct an auction.

"Auction firm" means any corporation, partnership or entity, except a sole proprietorship, performing any of the acts of an auctioneer as defined in this section.

"Board" means the Auctioneers Board.

"Director" means the Director of the Department of Professional and Occupational Regulation.

"Estate auctions" means the liquidation at auction of real or personal property of a specified person.

"Owner" means the bona fide owner of the real or personal property being offered for sale; in the case of a corporation, partnership, or other entity, except a sole proprietorship, an authorized officer, director, or partner may be deemed to be "owner" of the real or personal property being offered for sale, provided such entity is licensed to do business in the Commonwealth of Virginia.

"Person" means any natural person, association, partnership, or corporation, and the officers, directors, and employees of a corporation.

"Regular business" means recurring, routine, planned activities performed for profit by those persons, corporations, partnerships, entities, charitable, religious, fraternal or political and all other profit or nonprofit organizations who do not meet the exemptions of § 54.1‑601 of the Code of Virginia.

"Reserve auction" means the auctioneer reserves the right to reject any and all bids.

18 VAC 25‑21‑20. Licensure.

All persons or firms as defined in § 54.1‑600 of the Code of Virginia who conduct auctions or offer their services to sell at auction in the Commonwealth are required to file a licensure application and pay the specified fee to the board. Applicants for individual licensure shall meet the following requirements:

1. Be at least 18 years of age.

2. Shall not have been previously found by any regulatory board or agency to have violated any applicable regulations or laws in the course of performing auctioneer duties or convicted within the past five years of a criminal offense related to auction activity in Virginia or any other jurisdiction. Any plea of nolo contendere shall be considered a conviction for purposes of this paragraph. The record of a conviction authenticated in such form as to be admissible in evidence under the laws of the jurisdiction where convicted shall be admissible as prima facie evidence of such conviction. A certified copy of a final order, decree or case decision by a court or regulatory agency with the lawful authority to issue such order shall be admissible as prima facie evidence of such conviction or discipline.
3. Successfully complete a course of study at a school of auctioneering which that has obtained course approval from the board, or an equivalent course or conducted at least 25 auctions within the past eight years at which the applicant has called the bids;, and has passed the Virginia Licensed Auctioneer's Examination, administered by the Auctioneers Board.

18 VAC 25‑21‑30. Bond required.

All applicants shall submit evidence that a surety bond, executed by a surety company authorized to do business in the Commonwealth and in at least the amount of $10,000, has been obtained. Proof of current bond must be submitted in order to obtain or renew the license. Bonds shall be for a term of two years and run concurrently with the two‑year term of the license. The bond must commence no later than the effective date of the license and shall expire no sooner than the date of expiration of the license.
18 VAC 25‑21‑40. License by reciprocity.

The board may issue a license to any applicant or active officer in a, individual or firm holding a license in any state, territory, or possession of the United States, with whom the board has established an act of reciprocity provided the requirements and standards under which the license was issued are substantially equivalent to those established by the board. At the time of application for licensure, the applicant must be currently licensed in the state in which reciprocity is established with the Commonwealth of Virginia. The board may deny an application if the licensed auctioneer or firm has been found guilty (i) by any regulatory board or agency to have violated any applicable regulations or laws in the course of performing auctioneering duties or (ii) by a court of any criminal offense or material misrepresentation in the course of performing auctioneer duties. A certified copy of a final order, decree or case decision by a court or regulatory agency with the lawful authority to issue such order shall be admissible as prima facie evidence of such conviction or discipline.
Nonresident applicants shall also file with the board an irrevocable consent that service of process upon the director is valid and binding as the service of process upon the applicant.

18 VAC 25‑21‑50. Application.

A. All applicants, corporations, both individual and firms, or active officers seeking licensure by reciprocity or examination shall submit a fully executed and notarized application with the appropriate fee or fees attached. Incomplete applications will be returned to the applicant. Applicants will be notified if their application is incomplete.

Applications for licensure by examination must be received by the Department of Professional and Occupational Regulation 45 days prior to a scheduled examination in order to be eligible to sit for that examination.

B. If a corporation, the application shall include certified true copies of the articles of incorporation, bylaws and charter, and, if a foreign corporation, a certificate of authority issued by the State Corporation Commission.

C. All applications will be reviewed by the Auctioneers Board staff to determine eligibility for examination and licensure within 30 days of receipt at the offices of the Department of Professional and Occupational Regulation. However, failure to review an application within 30 days of receipt shall not imply or result in the automatic approval of the application. No applicant will be approved for licensure unless all requirements of this part of this chapter are met.

D. Applicants may appeal the initial application review to the board in writing within 60 days of the staff's determination.

18 VAC 25‑21‑60. Examination.

The examination shall test the applicant's knowledge of the following:

1. The auction business including fundamentals of auctioneering, elementary principles of real estate, preparation of contracts, advertising, final settlement statements, arithmetic and percentages, and ethics.

2. The Virginia statutes entitled Auctioneers' Licensure Act, §§ 54.1‑600 through 54.1‑606 of the Code of Virginia; bulk transfers, §§ 8.6‑101 through 8.6‑111 8.6A-101 through 8.6A-110 and 8.2‑328 of the Code of Virginia; sales tax laws, Title 58.1 of the Code of Virginia; and the rules and regulations of the board.

18 VAC 25‑21‑90. Failure to renew.

A. Any individual or firm licensee who fails to renew a license within 30 days after the license expires, shall be required to pay a late renewal fee which shall be equal to twice the regular renewal fee.

B. Any individual or firm licensee, including individuals initially licensed pursuant to § 54.1-603 A of the Code of Virginia, who fails to renew his license within six calendar months after the expiration date of the license shall be required to apply for reinstatement of the license. The applicant shall submit to the Department of Professional and Occupational Regulation a reinstatement application and fee and comply with the following paragraph.

If the license has expired for six months or more, but less than two years, the applicant shall be required to submit a reinstatement application, which shall be evaluated by the board to determine if the applicant meets the renewal requirements. A license that is reinstated shall be deemed as having been continuous without interruption. Nothing in these regulations shall divest the board of its authority to discipline a license holder for a violation of the law or regulation during the period of time for which the regulant was licensed.

C. If the license has expired for two years or more, the applicant shall be required to submit a new application and meet current entry requirements that are in effect as of the date the application is received by the board office. The applicant shall be required to submit the examination fee and sit for and pass the Virginia Licensed Auctioneer’s Examination or comply with the provisions contained in 18 VAC 25-21-40. Any auctioneering activity conducted between the time the previous license expired and the effective date of the new license shall be considered unlicensed activity.

C. D. The date the renewal application is received by the Department of Professional and Occupational Regulation or its agent will determine whether a license will be renewed without penalty or will be subject to reinstatement requirements.

D. E. Auctioneer individual and firm licenses issued under this regulation shall expire 24 months from the last day of the month in which the license was issued as indicated on the license.

18 VAC 25‑21‑110. Contracts.

When an auctioneer agrees to conduct an auction, a contract shall be drawn setting forth the particulars of the terms and conditions under which the auctioneer received the real or personal property for auction and particulars for the disbursement of the proceeds. Each contract for auction shall include the following:

1. a. A detailed list of the real or personal property received for sale. If a list cannot be made at the time of signing of the contract, then a list must be made a part of the contract (and attached) prior to auction of the real or personal property for that day; or

b. If the auctioneer enters into a contract to sell items on a consignment basis where the total value of all the items to be sold at any one action does not exceed $500, and the owner of the items agrees to waive this requirement in writing on a document separate from, but made a part of, the contract, then this the requirement contained in subdivision 1 a of this section is not applicable.

2. The name, address, telephone number, and license number of the Virginia auctioneer or auction firm.

3. The name, address and telephone number of the owner.

4. The date, time and place of the auction or auctions at which the real or personal property is scheduled to be auctioned.

5. The fee or percentage of gross sales the auctioneer or auction firm will charge the owner and what services are included in the fee, such as preparation, travel, labor, advertising and any other auction related expenses.

6. By what date the owner is to be paid and who is responsible for disbursing the funds.

7. A statement that the clerk sheets, or other evidence to properly account for all items sold, shall be given or made available for inspection by the owner on a daily basis.

8. The following statement above the owner's signature line: "I have read and accepted the terms of this contract."

9. A legible executed copy of the contract shall be given to the owner at the time of execution.

18 VAC 25‑21‑180. Discipline.

A. The board has the power to fine any individual or firm licensee, or to suspend or revoke any license issued under the provisions of Chapter 6 (§ 54.1‑600 et seq.) of Title 54.1 of the Code of Virginia and the regulations of the board pursuant to the provisions of the Administrative Process Act (§ 9‑6.14:1 et seq. of the Code of Virginia) if it finds that:

1. The license was obtained or renewed through fraud or misrepresentation;

2. The licensed auctioneer or firm has been found guilty by the board or by a court of any criminal offense or material misrepresentation in the course of performing his auctioneer duties. A certified copy of a final order, decree or case decision by a court with the lawful authority to issue such order shall be admissible as prima facie evidence of such conviction or discipline;

3. The licensed auctioneer or firm has been found by any regulatory board or agency to have violated any applicable regulations or laws in the course of performing auctioneer duties. A certified copy of a final order, decree or case decision by a court or regulatory agency with the lawful authority to issue such order shall be admissible as prima facie evidence of such conviction or discipline;

3. 4. The licensed auctioneer or firm has not demonstrated reasonable care, judgment, or application of his knowledge and ability in the performance of his auctioneering duties;

4. 5. The license auctioneer or firm violated or induced another person to violate any provisions of Chapters 1, 2, 3, and or 6 of Title 54.1 of the Code of Virginia, or any provisions provision of this chapter; or

5. 6. The licensee, auction firm, or firm owner refuses or fails, upon request or demand, to produce to the board or any of its agents any document, book, or copy thereof in licensee's or owner's possession concerning the performance of auctioneering duties.

B. The board, in its discretion, may refuse to grant or renew a license of any person for any of the reasons specified in subsection A of this section.

18 VAC 25‑21‑200. Requirements for course approval.

To receive course approval the institution must offer to Virginia candidates a minimum of 80 hours of classroom and field instruction in the conduct of auction business to include fundamentals of auctioneering, elementary principles of real estate, brokerage, contract drawing, advertising, sale preparation, bid calling, settlement statements and, ethics and exposure to the current rules and regulations of the Virginia Auctioneers Board. There must be at least five instructors who have been licensed or certified auctioneers for at least five years and who specialize in different fields of the auction business.

18 VAC 25-21-210. Amendments and changes.

Any change in the information provided by the school to the board as required by 18 VAC 25-21-190, 18 VAC 25-21-200 or 18 VAC 25-21-220 shall be reported to the board in writing within 30 days of such an occurrence.

18 VAC 25-21-220. Periodic requalification for continued course approval.

At times established by the board, the board may require that schools that have previously obtained course approval provide the board with evidence, in a form set forth by the board, that they continue to comply with the requirements of 18 VAC 25-21-190 and 18 VAC 25-21-200. Failure to continue to comply with the board’s requirements or respond to such a request may result in the board withdrawing its approval.

NOTICE: The forms used in administering 18 VAC 25-21-10 et seq., Rules and Regulations of the Virginia Auctioneers Board are not being published due to the large number; however, the name of each form is listed below. The forms are available for public inspection at the Auctioneers Board, 3600 W. Broad Street, Richmond, Virginia, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.
FORMS

License Application, 29LIC (eff. 10/98).

License By Examination Application, 29EXLIC (4/18/00).

License By Reciprocity & Reinstatement Application, 29R&RLIC (4/18/00).

Auctioneer Surety Bond Form, 29IBOND (eff. 7/98 rev. 4/18/00).

Firm License Application, 29FIRM (eff. 10/98 rev. 4/18/00).

Auction Firm Surety Bond Form, 29FBOND (eff. 7/98 rev. 4/18/00).

Application Supplement (States with Approved Reciprocal Agreements and Virginia Approved Auctioneering Schools), 29ST & SCL (eff. 7/99 rev. 4/19/01).

Application for Training Course Approval, 29CRS (3/2/01).

VA.R. Doc. No. R00-46; Filed April 30, 2001, 2:31 p.m.

1 Source: Department of Professional and Occupational Regulation
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4 Ibid.
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