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Symbol Key

Roman type indicates existing text of regulations. Italic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

Proposed Regulations


STATE LOTTERY BOARD

Title of Regulation: 11 VAC 5-10. Guidelines for Public Participation in Regulation Development and Promulgation (amending 11 VAC 5-10-10 through 11 VAC 5-10-70; adding 11 VAC 5-10-80).

Statutory Authority: §§ 2.2-4007 and 58.1-4007 of the Code of Virginia.
Public Hearing Date: N/A -- Public comments may be submitted until 5 p.m. on February 14, 2003.

(See Calendar of Events section

for additional information)

Agency Contact: Barbara L. Robertson, Legislative and Regulatory Coordinator, State Lottery Department, 900 E. Main Street, Richmond, VA 23219, telephone (804) 692-7105, FAX (804) 692-7775 or e-mail brobertson@valottery.state.va.us.
Basis: Section 58.1-4007 of the Code of Virginia authorizes the State Lottery Board to adopt regulations governing the establishment and operation of a lottery, and to amend, repeal or supplement the regulations as necessary. This Code section also provides that department regulations be promulgated in accordance with the provisions of the Administrative Process Act that requires agencies to provide for public participation in the promulgation of regulations.

Purpose: The proposed amendments include a requirement of the Code of Virginia that the department must consider and respond to any petition for a new or amended regulation in accordance with § 2.2-4007 A of the Code of Virginia; clarify existing language; include editorial revisions; and eliminate several unnecessary requirements. These regulations have not been revised since 1994 and certain revisions are needed. None of the revisions will affect the health, safety or welfare of the public.

Substance: The proposed amendments add the provision that the department will consider and respond to any petition for a new or amended regulation as provided in the Code of Virginia. Current regulation language provides no time frame for the response. The amendments also eliminate certain unnecessary requirements, including the provision that lists of possible interested parties be obtained annually even though no regulatory action is anticipated, and the provision that the board must order the printing and distribution of final regulations. Numerous editorial revisions also are included.

Issues: The advantage to the department is that the process for public participation in the promulgation of lottery regulations is clarified and simplified, while agency compliance with the requirements of the Administrative Process Act is maintained. There are no disadvantages to the public or the Commonwealth.

Fiscal Impact: There is no anticipated economic impact to the Commonwealth, localities, the public or the department.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The proposed regulations will clarify that the State Lottery Department (the department) is required to respond to regulatory requests from citizens within a certain number of days and that the notice of intended regulatory action is published in the Virginia Register. Also, the requirement that the State Lottery Board (the board) orders printing and distribution of regulations, the requirement for the department to obtain a list of interested parties, and the requirement to conduct biennial periodic reviews of regulations will be eliminated. Finally, an individual oral or written comment, as opposed to both being together, will be accepted as a request in cases where members of the public wish to suspend a regulatory process.

Estimated economic impact. These regulations establish the public participation guidelines for promulgation of lottery related rules. The proposed amendments consist of clarifications, editorial changes, elimination of some unnecessary requirements, and elimination of some other requirements the department is not required to follow. The department indicates that these regulations have not been updated since 1994.

A set of amendments consists of clarifications of the regulatory language. One proposed change is that the department will be required to respond to regulatory requests from citizens within a specified number of days as required by the Code of Virginia. This change is unlikely to create any economic effects because the department did not receive any requests in the past and even if a request were received, the department indicates that it would have been responded to within the required time frame. It will also be clarified that the notice of intended regulatory action is published in the Virginia Register. Since this is same as the current practice, no significant economic effect is expected. Additionally, it is proposed to eliminate the language that the board orders the printing and distribution of regulations because these activities will be performed regardless. Similarly, no significant economic effect is expected from this change as well. The other changes under this category are editorial in nature and are not discussed in this report.

The proposed changes will further eliminate the requirement that a list of possible interested parties be obtained annually even if there is no regulatory change. Currently, the department obtains a list of registered lobbyists from the Office of the Secretary of the Commonwealth and list of statewide associations from the Virginia Chamber of Commerce annually. This process consumes small staff time to make phone calls and to file the lists every year. Thus, there may be very small ongoing cost savings to the department. The proposed changes will also eliminate the requirement to conduct a periodic review of regulations every two years because the department is exempt from this Administrative Process Act requirement. Instead it is proposed to conduct periodic reviews on a continuous basis as needed as opposed to conducting biennial reviews. It is not known if the staff time required to conduct periodic reviews will be more or less than the time required for periodic review every two years. However, the department believes that the difference in staff time, more or less, should be insignificant. Finally, the proposed changes will make it slightly easier for the public to suspend the regulatory process as individual oral or written requests would be sufficient to do so as opposed to having to be submitted together. The department indicates that the regulatory process has never been suspended in the past. The economic effects of this change will mainly depend on the nature of future regulatory actions where the public may wish to suspend the regulatory process.

Businesses and entities affected. About 5,000 lottery retailers and all lottery players are subject to these public participation guidelines. Based on a survey conducted by the department in 2002, approximately 3.5 million adults have played a Virginia lottery game at some time in their lives and approximately 2.9 million have played in the past 12-month period.

Localities particularly affected. The proposed regulations apply throughout the Commonwealth.

Projected impact on employment. No significant effect on employment is expected.

Effects on the use and value of private property. The proposed changes are unlikely to have any effect on the use and value of private property.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Lottery Department concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The proposed amendments (i) provide that the department will consider and respond to petitions for rulemaking as provided in the Code of Virginia; (ii) eliminate the requirement to conduct biennial periodic reviews of regulations and provide a process for conducting periodic reviews; (iii) eliminate the requirement that the board order printing and distribution of regulations; and (iv) eliminate the requirement that the department obtain a list of interested parties.

11 VAC 5‑10‑10. Generally.

A. In developing any regulation, the State Lottery Board (board) and the State Lottery Department (department) are committed to obtaining comments from interested people.

B. Anyone who is interested in participating in the process of developing regulations should notify the department in writing. This notification should be sent to: the Director, of the State Lottery Department, P.O. Box 4689, Richmond, Virginia 23220 at the headquarters office.

1. The department will maintain a list of the people who notified the department in writing.

2. The department will mail to everyone on the list a copy of the Notice of Intended Regulatory Action discussed in 11 VAC 5‑10‑40 of these guidelines.

11 VAC 5‑10‑20. Identification of needed regulations.

A. Anyone may identify the need for a new regulation or for an amendment, or addition to, or a repeal of any existing regulation. The request for a new regulation or suggested change to a current regulation should be made in writing and sent to: the Director, of the State Lottery Department, P.O. Box 4689, Richmond, Virginia 23220 at the headquarters office.

B. The department and board, at their discretion, may shall consider and respond to any regulatory request or change in accordance with § 2.2-4007 A of the Code of Virginia.

11 VAC 5‑10‑30. Identification of interested parties.

Before the department develops a regulation, it will identify persons people who would be either interested in or affected by the proposal. The methods for identifying interested parties may include, but not be limited to, the following:

1. Obtaining the statewide listing of business, professional and civic associations published by the Virginia State Chamber of Commerce. This list will be used to identify groups which might be interested in the regulation.;

2. Using department files to identify people who have raised questions or expressed an interest in the regulations.;

3. Using a list, compiled by the department, of persons people who previously participated in public proceedings.; and

4. Obtaining annually from the Secretary of the Commonwealth a list of all persons people, associations and others who have registered as lobbyists for the General Assembly session. This list will be used to identify groups which may be interested in the subject matter of the proposed regulation.
11 VAC 5‑10‑40. Notification of interested parties.

A. Generally.

The department will prepare a Notice of Intended Regulatory Action (Notice) before developing any regulation. The notice will be published in The Virginia Register of Regulations (Virginia Register) and will identify the subject matter and purpose of the new regulation(s). The notice will specify a time deadline and location for interested persons people to submit written comments.

B. Notifying those interested.

The methods for notifying interested persons people may include, but not be limited to, the following:

1. Sending the a notice to all persons identified as interested parties through the methods described in 11 VAC 5‑10‑30; and

2. Publishing the a notice in the Virginia Register of Regulations (Virginia Register).

Failure of these persons and organizations interested parties to receive the documents notice for any reason shall not affect the validity of any regulation otherwise properly adopted under the Administrative Process Act (APA).

11 VAC 5‑10‑50. Public participation in regulation development.

A. Initial comment. After interested parties have responded to the notice, the department will determine the level of interest. 1. It is the general policy of the department not to utilize standing or ad hoc advisory panels; however, if the Governor or more than 25 persons people express interest in the proposed regulation, the department may schedule consultation in the form of informal meetings before the development of the regulation, or the department may ask for additional written comments, concerns or suggestions on the development of the regulation from those who responded to the notice. The meetings will determine the specific areas of interest and concern and will gather factual information on the subject of the regulation.
2. Instead of informal meetings, the department may ask for additional written comments, concerns or suggestions on the development of the regulation from those who responded to the notice.

3. The department may decide that the notice resulted in receipt of enough information so that it can develop the regulation without an informal meeting or additional written comments.

B. Preparing a working draft. After the initial public input on the intended regulatory action, the department will develop a working draft of the proposed regulation for the board to review, revise and approve, after consultation with the director.

C. Within two years of the promulgation of a regulation, the department shall evaluate it for effectiveness and continued need. The department may conduct an informal proceeding which may take the form of a public hearing to receive public comment on existing regulations. Notice of such proceedings shall be transmitted to the Registrar for inclusion in The Virginia Register. Such proceedings may be held separately or in conjunction with other informational proceedings.

11 VAC 5‑10‑60. Submission of regulation under the Administrative Process Act APA.

A. After the drafting process ends, The board‑approved regulation will be submitted to the Registrar of Regulations under pursuant to the Administrative Process Act (APA), Chapter 1.1:1 (§ 9‑6.14:1 et seq.) of Title 9 § 2.2-4006 et seq. of the Code of Virginia. The board‑approved regulation will be published as a proposed regulation in the Virginia Register.

B. The department will furnish a copy of the regulation published in the Virginia Register to persons people who make such a request. A copy of the "Notice of Comment Period" form may will be sent with the copy of the regulation.

C. If the department board elects to hold a public hearing, the time, date, and place will be specified. In addition, the cutoff date for people to notify the department that they will participate in the public hearing will be set out. People who choose to participate in the public hearing may be asked to submit, in advance, written copies of their comments. These copies will help to ensure that comments are accurately recorded in the formal transcript of the hearing.

D. When the board issues an order adopting a regulation, the department may elect to send a notice to people who participated in the APA comment process. The notice will state that the regulation will be published in the Virginia Register and will specify the issue number.

E. If the department receives requests from at least 25 persons people for an opportunity to submit oral and or written comments, or both, on the changes to the regulation, the department shall suspend the regulatory process for 30 days to solicit additional public comment, unless the agency determines that the changes made proposed are minor or inconsequential in their impact. Department denial of petitions for a comment period on changes to the regulations shall be subject to judicial review.

11 VAC 5‑10‑70. Publication and distribution of final regulation.

A. The board will adopt all final regulations after consultation with the director. The final regulations will be submitted for publication in the Virginia Register.

B. The board will order the department to print all adopted final regulations and make appropriate distribution.

C. The distribution of any regulation will be made with a goal of increasing public knowledge of the policies of the department and compliance with the department's regulations.

11 VAC 5-10-80. Periodic review of regulation.

Periodically, the department shall evaluate each regulation for effectiveness and continued need. The department may conduct an informal proceeding, which may take the form of a public hearing, to receive public comment on existing regulations. Notice of such proceedings shall be transmitted to the Registrar for inclusion in the Virginia Register. Such proceedings may be held separately or in conjunction with other informational proceedings.
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