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CUMULATIVE TABLE OF VIRGINIA ADMINISTRATIVE CODE
SECTIONS ADOPTED, AMENDED, OR REPEALED

The table printed below lists regulation sections, by Virginia Administrative Code (VAC) title, that have been amended, added
or repealed in the Virginia Register since the regulations were originally published or last supplemented in VAC (the Fall 2002
VAC Supplement includes final regulations published through Virginia Register Volume 18, Issue 24, dated August 12, 2002).
Emergency regulations, if any, are listed, followed by the designation “emer,” and errata pertaining to final regulations are
listed. Proposed regulations are not listed here. The table lists the sections in numerical order and shows action taken, the
volume, issue and page number where the section appeared, and the effective date of the section.

SECTION NUMBER ACTION CITE EFFECTIVE DATE
Title 4. Conservation and Natural Resources

4 VAC 5-30-200 Amended 19:9 VA.R. 1338 2/12/03
4 VAC 15-20-160 Amended 19:1 VAR. 102 10/23/02
4 VAC 15-30-40 Amended 19:5 VA.R. 805 1/1/03
4 VAC 15-30-40 Amended 19:7 VA.R. 1074 11/25/02
4 VAC 15-320-20 Repealed 19:5 VA.R. 805 1/1/03
4 VAC 15-320-25 Added 19:5 VA.R. 805 1/1/03
4 VAC 15-320-30 Repealed 19:5 VA.R. 805 1/1/03
4 VAC 15-320-40 Amended 19:5 VA.R. 805 /1/03
4 VAC 15-320-50 Amended 19:5 VA.R. 805 1/1/03
4 VAC 15-330-10 Amended 19:5 VA.R. 805 1/1/03
4 VAC 15-330-100 Amended 19:5 VA.R. 805 1/1/03
4 VAC 15-330-120 Amended 19:5 VA.R. 805 1/1/03
4 VAC 15-330-160 Amended 19:5 VA.R. 805 1/1/03
4 VAC 15-330-190 Amended 19:5 VA.R. 805 1/1/03
4 VAC 15-340-60 Amended 19:5 VA.R. 806 1/1/03
4 VAC 15-350-30 Amended 19:5 VA.R. 806 1/1/03
4 VAC 15-360-10 Amended 19:5 VA.R. 806 1/1/03
4 VAC 15-370-10 Repealed 19:5 VAR. 807 1/1/03
4 VAC 15-370-30 Repealed 19:5 VA.R. 807 1/1/03
4 VAC 15-370-50 Amended 19:5 VAR. 807 1/1/03
4 VAC 15-370-51 Added 19:5 VAR. 807 1/1/03
4 VAC 15-370-70 Added 19:5 VAR. 807 1/1/03
4 VAC 15-370-80 Added 19:5 VAR. 807 1/1/03
4 VAC 15-380-10 Repealed 19:5 VA.R. 807 1/1/03
4 VAC 15-380-20 Repealed 19:5 VA.R. 807 1/1/03
4 VAC 15-380-30 Amended 19:5 VAR. 807 1/1/03
4 VAC 15-380-40 Amended 19:5 VAR. 807 1/1/03
4 VAC 15-380-50 Amended 19:5 VAR. 807 1/1/03
4 VAC 15-380-60 Repealed 19:5 VA.R. 807 1/1/03
4 VAC 15-380-70 Amended 19:5 VAR. 807 1/1/03
4 VAC 15-380-80 through 4 VAC 15-380-130 Added 19:5 VAR. 807 1/1/03
4 VAC 15-390-10 Amended 19:5 VA.R. 808 1/1/03
4 VAC 15-390-11 Added 19:5 VA.R. 808 1/1/03
4 VAC 15-390-20 Amended 19:5 VA.R. 808 1/1/03
4 VAC 15-390-30 Amended 19:5 VA.R. 808 1/1/03
4 VAC 15-390-50 Amended 19:5 VA.R. 808 1/1/03
4 VAC 15-390-70 Amended 19:5 VA.R. 808 1/1/03
4 VAC 15-390-90 Amended 19:5 VA.R. 808 1/1/03
4 VAC 15-390-100 Amended 19:5 VA.R. 808 1/1/03
4 VAC 15-390-110 Amended 19:5 VA.R. 808 1/1/03
4 VAC 15-390-130 Amended 19:5 VA.R. 808 1/1/03
4 VAC 15-390-140 Added 19:5 VA.R. 808 1/1/03
4 VAC 15-390-150 Added 19:5 VA.R. 808 1/1/03
4 VAC 15-390-160 Added 19:5 VA.R. 808 1/1/03

Volume 19, Issue 11 Monday, February 10, 2003

1549




Cumulative Table of VAC Sections Adopted, Amended, or Repealed

SECTION NUMBER ACTION CITE EFFECTIVE DATE
4 VAC 15-400-20 Amended 19:5 VA.R. 808 1/1/03
4 VAC 15-400-30 Amended 19:5 VA.R. 808 1/1/03
4 VAC 15-400-50 Added 19:5 VA.R. 808 1/1/03
4 VAC 15-420-10 through 4 VAC 15-420-120 Added 19:5 VA.R. 808 1/1/03
4 VAC 15-430-10 through 4 VAC 15-430-220 Added 19:5 VA.R. 809 1/1/03
4 VAC 15-440-10 through 4 VAC 15-440-60 Added 19:5 VA.R. 809 1/1/03
4 VAC 20-252-20 Amended 19:10 VA.R. 1485 1/1/03
4 VAC 20-252-130 Amended 19:10 VA.R. 1485 1/1/03
4 VAC 20-252-140 Amended 19:10 VA.R. 1486 1/1/03
4 VAC 20-252-150 Amended 19:10 VA.R. 1486 1/1/03
4 VAC 20-252-160 Amended 19:10 VA.R. 1487 1/1/03
4 VAC 20-280-30 Amended 19:10 VA.R. 1487 1/1/03
4 VAC 20-280-40 Amended 19:10 VA.R. 1488 1/1/03
4 VAC 20-430-20 Amended 19:3 VAR. 432 10/1/02
4 VAC 20-530-10 Amended 19:10 VA.R. 1488 1/1/03
4 VAC 20-530-20 Amended 19:10 VA.R. 1488 1/1/03
4 VAC 20-530-23 Added 19:10 VA.R. 1488 1/1/03
4 VAC 20-530-26 Added 19:10 VA.R. 1488 1/1/03
4 VAC 20-530-29 Added 19:10 VA.R. 1488 1/1/03
4 VAC 20-562-10 through 4 VAC 20-562-50 emer Added 18:25 VA.R. 3570 8/16/02-8/30/02
4 VAC 20-610-60 Amended 18:25 VA.R. 3548 8/1/02
4 VAC 20-670-30 Amended 18:25 VA.R. 3550 8/1/02
4 VAC 20-720-10 emer Amended 19:8 VA.R. 1256 11/27/02-12/26/02
4 VAC 20-720-20 Amended 19:3 VA.R. 432 10/1/02
4 VAC 20-720-20 emer Amended 19:8 VA.R. 1256 11/27/02-12/26/02
4 VAC 20-720-20 Amended 19:9 VA.R. 1339 12/27/02
4 VVAC 20-720-40 Amended 19:3 VAR. 433 10/1/02
4 VAC 20-720-40 emer Amended 19:8 VA.R. 1257 11/27/02-12/26/02
4 VAC 20-720-40 through 4 VAC 20-720-80 Amended 19:9 VA.R. 1339-1342 12/27/02
4 VAC 20-720-50 through 4 VAC 20-720-80 Amended  19:3 VA.R. 434-436 10/1/02
4 VAC 20-720-50 emer Amended 19:8 VA.R. 1257 11/27/02-12/26/02
4 VAC 20-720-70 emer Amended 19:8 VA.R. 1258 11/27/02-12/26/02
4 VVAC 20-720-80 Amended 19:5 VA.R. 809 11/1/02
4 VAC 20-720-110 emer Amended 19:8 VA.R. 1258 11/27/02-12/26/02
4 VAC 20-752-20 Amended 19:1 VAR. 102 9/1/02
4 VAC 20-754-10 emer Amended 19:5 VAR. 811 10/27/02-11/25/02
4 VAC 20-754-20 emer Amended 19:5 VAR. 811 10/27/02-11/25/02
4 VAC 20-754-30 emer Amended 19:1 VAR. 137 8/28/02-9/27/02
4 VAC 20-754-30 emer Amended 19:5 VAR. 811 10/27/02-11/25/02
4 VAC 20-754-30 Amended 19:3 VA.R. 440 9/26/02
4 VAC 20-754-30 Amended 19:8 VA.R. 1193 11/27/02
4 VAC 20-950-10 Amended 19:10 VA.R. 1489 1/1/03
4 VAC 20-950-40 Amended 19:10 VA.R. 1489 1/1/03
4 VAC 20-950-45 Amended 19:10 VA.R. 1489 1/1/03
4 VAC 20-950-46 Added 19:10 VA.R. 1490 1/1/03
4 VAC 20-950-47 Added 19:10 VA.R. 1491 1/1/03
4 VAC 20-950-48 Added 19:10 VA.R. 1491 1/1/03
4 VAC 20-950-49 Added 19:10 VA.R. 1491 1/1/03
Title 6. Criminal Justice and Corrections
6 VAC 20-210-10 through 6 VAC 20-210-110 emer Added 19:10 VA.R. 1511-1512 1/7/03-1/6/04
6 VAC 35-60-10 Amended 18:25 VA.R. 3551 11/1/02
6 VAC 35-60-20 Repealed 18:25 VA.R. 3551 11/1/02
6 VAC 35-60-30 Repealed 18:25 VA.R. 3551 11/1/02
6 VAC 35-60-40 Amended 18:25 VA.R. 3551 11/1/02
6 VAC 35-60-170 Amended 18:25 VA.R. 3551 11/1/02
6 VAC 35-60-215 Amended 18:25 VA.R. 3551 11/1/02
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SECTION NUMBER ACTION CITE EFFECTIVE DATE
6 VAC 35-60-225 Added 18:25 VA.R. 3551 11/1/02
6 VAC 35-60-236 Added 18:25 VA.R. 3551 11/1/02
6 VAC 35-60-237 Added 18:25 VA.R. 3551 11/1/02
6 VAC 35-60-280 Repealed  18:25 VA.R. 3551 11/1/02
6 VAC 35-60-290 Amended 18:25 VA.R. 3551 11/1/02
6 VAC 35-60-320 Amended 18:25 VA.R. 3551 11/1/02
6 VAC 35-60-330 Amended 18:25 VA.R. 3551 11/1/02
6 VAC 35-60-390 Amended 18:25 VA.R. 3551 11/1/02
6 VAC 35-60-400 Repealed 18:25 VA.R. 3551 11/1/02
6 VAC 35-60-410 Amended 18:25 VA.R. 3551 11/1/02
6 VAC 35-60-415 Added 18:25 VA.R. 3552 11/1/02
6 VAC 35-60-440 Repealed 18:25 VA.R. 3552 11/1/02
6 VAC 35-60-450 Amended 18:25 VA.R. 3552 11/1/02
6 VAC 35-60-460 Repealed  18:25 VA.R. 3552 11/1/02
6 VAC 35-60-480 Repealed  18:25 VA.R. 3552 11/1/02
6 VAC 35-60-490 Repealed  18:25 VA.R. 3552 11/1/02
6 VAC 35-60-495 Repealed 18:25 VA.R. 3552 11/1/02
6 VAC 35-60-500 Amended 18:25 VA.R. 3552 11/1/02
6 VAC 35-60-575 Added 18:25 VA.R. 3552 11/1/02
6 VAC 35-60-580 Amended 18:25 VA.R. 3552 11/1/02
6 VAC 35-60-600 Amended 18:25 VA.R. 3552 11/1/02
6 VAC 35-60-605 Repealed  18:25 VA.R. 3552 11/1/02
Title 8. Education

8 VAC 20-650-10 Added 19:10 VA.R. 1492 3/1/03
8 VAC 20-650-20 Added 19:10 VA.R. 1492 3/1/03
8 VAC 20-650-30 Added 19:10 VA.R. 1492 3/1/03
Title 9. Environment

9 VAC 5-40-90 Amended 19:6 VA.R. 996 2/1/03
9 VAC 5-40-120 Amended 19:6 VA.R. 996 2/1/03
9 VAC 5-50-90 Amended 19:6 VA.R. 997 2/1/03
9 VAC 5-50-120 Amended 19:6 VA.R. 997 2/1/03
9 VAC 5-50-400 Amended 19:6 VA.R. 998 2/1/03
9 VAC 5-50-410 Amended 19:6 VA.R. 998 2/1/03
9 VAC 5-50-420 Amended 19:6 VA.R. 1003 2/1/03
9 VAC 5-60-60 Amended 19:6 VA.R. 1003 2/1/03
9 VAC 5-60-90 Amended 19:6 VA.R. 1003 2/1/03
9 VAC 5-60-100 Amended 19:6 VA.R. 1003 2/1/03
9 VAC 5-60-120 through 9 VAC 5-60-180 Amended  19:3 VA.R. 441-454 12/1/02
9 VAC 5-91-380 Amended 19:3 VAR. 455 12/1/02
9 VAC 5-220-10 through 9 VAC 5-220-60 Added 19:3 VA.R. 456 12/1/02
9 VAC 5-221-10 through 9 VAC 5-221-60 Added 19:3 VA.R. 456 12/1/02
9 VAC 5-510-10 through 9 VAC 5-510-250 Added 19:3 VA.R. 457-466 12/1/02
9 VAC 5-510-170 Erratum 19:7 VAR. 1119 --

9 VAC 10-10-10 Amended 19:8 VA.R. 1194 1/29/03
9 VAC 10-10-20 Amended 19:8 VA.R. 1195 1/29/03
9 VAC 10-10-30 Amended 19:8 VA.R. 1195 1/29/03
9 VAC 10-10-40 Repealed 19:8 VA.R. 1197 1/29/03
9 VAC 20-60-1285 Erratum 18:25 VA.R. 3607 --

9 VAC 20-150-30 Amended 19:6 VA.R. 1008 11/13/02
9 VAC 20-150-40 Amended 19:6 VA.R. 1008 11/13/02
9 VAC 20-150-80 Amended 19:6 VA.R. 1008 11/13/02
9 VAC 20-150-100 Amended 19:6 VA.R. 1008 11/13/02
9 VAC 20-150-110 Amended 19:6 VA.R. 1008 11/13/02
9 VAC 20-150-130 Amended 19:6 VA.R. 1008 11/13/02
9 VAC 25-31-50 Amended 18:25 VA.R. 3552 9/25/02
9 VAC 25-31-100 Amended 18:25 VA.R. 3553 9/25/02
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9 VAC 25-120-10 Amended  19:10 VA.R. 1493 2/26/03

9 VAC 25-120-20 Amended  19:10 VA.R. 1493 2/26/03

9 VAC 25-120-31 Repealed 19:10 VA.R. 1493 2/26/03

9 VAC 25-120-50 through 9 VAC 25-120-80 Amended  19:10 VA.R. 1493 2/26/03

9 VAC 25-180-10 Amended  19:4 VA.R. 629 12/4/02

9 VAC 25-180-20 Amended  19:4 VA.R. 629 12/4/02

9 VAC 25-180-40 Amended  19:4 VA.R. 629 12/4/02

9 VAC 25-180-50 Amended  19:4 VA.R. 629 12/4/02

9 VAC 25-180-55 Added 19:4 VA.R. 629 12/4/02

9 VAC 25-180-60 Amended  19:4 VA.R. 629 12/4/02

9 VAC 25-180-70 Amended  19:4 VA.R. 630 12/4/02

9 VAC 25-195 Repealed  19:10 VA.R. 1494 3/4/03

9 VAC 25-196-40 through 9 VAC 25-196-70 Amended  19:10 VA.R. 1495 3/2/03

9 VAC 25-196-80 Repealed 19:10 VA.R. 1495 3/2/03

9 VAC 25-260-5 Amended  18:20 VA.R. 2658 1/15/03"

9 VAC 25-260-140 Amended  18:24 VAR. 3289 z

9 VAC 25-260-140 Erratum 18:25 VA.R. 3607 --

9 VAC 25-260-155 Amended  18:24 VA.R. 3289 z

9 VAC 25-260-160 Amended  18:20 VA.R. 2658 1/15/03"

9 VAC 25-260-170 Amended  18:20 VA.R. 2658 1/15/03"

9 VAC 25-260-310 Amended  18:20 VA.R. 2659 z

9 VAC 25-260-390 Amended  18:20 VA.R. 2661 z

9 VAC 25-420 Repealed  18:26 VA.R. 3808 s

9 VAC 25-430 Repealed  18:26 VA.R. 3808 S

9 VAC 25-440 Repealed  18:26 VA.R. 3808 S

9 VAC 25-450 Repealed  18:26 VA.R. 3808 S

9 VAC 25-452 Repealed  18:26 VA.R. 3808 S

9 VAC 25-460 Repealed  18:26 VA.R. 3808 S

9 VAC 25-470 Repealed  18:26 VA.R. 3808 s

9 VAC 25-480 Repealed  18:26 VA.R. 3808 S

9 VAC 25-490 Repealed  18:26 VA.R. 3808 S

9 VAC 25-500 Repealed  18:26 VA.R. 3808 s

9 VAC 25-510 Repealed  18:26 VA.R. 3808 S

9 VAC 25-520 Repealed  18:26 VA.R. 3808 s

9 VAC 25-530 Repealed  18:26 VA.R. 3808 S

9 VAC 25-540 Repealed  18:26 VA.R. 3808 S

9 VAC 25-550 Repealed  18:26 VA.R. 3808 S

9 VAC 25-560 Repealed  18:26 VA.R. 3808 S

9 VAC 25-570 Repealed  18:26 VA.R. 3808 s

9 VAC 25-572 Repealed  18:26 VA.R. 3808 S

9 VAC 25-720-10 through 9 VAC 25-720-140 Added 18:26 VA.R. 3809-3852 S

9 VAC 25-750-10 through 9 VAC 25-750-50 Added 19:4 VA.R. 645-658 12/9/02

9 VAC 25-770-10 through 9 VAC 25-770-190 emer Added 19:8 VA.R. 1260-1267 12/5/02-12/4/03
Title 10. Finance and Financial Institutions

10 VAC 5-200-75 Added 19:9 VAR. 1344 1/1/03
Title 11. Gaming

11 VAC 10-130-80 Amended  19:3 VAR. 478 9/27/02
Title 12. Health

12 VAC 5-30 Repealed 19:3 VA.R. 478 1/15/03"
12 VAC 5-31-10 through 12 VAC 5-31-600 Added 19:3 VA.R. 479-493 1/15/03"
12 VAC 5-31-610 Added 19:3 VA.R. 493 °

! Notice of effective date published in 19:7 VA.R. 1074.

230 days after notice in the Virginia Register of EPA approval.

% Effective date suspended at publication for further public comment.
“ Notice of change of effective date published in 19:9 VA.R. 1345.

® Effective date suspended in 19:10 VA.R. 1495.
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12 VAC 5-31-620 Added 19:3 VA.R. 494 >
12 VAC 5-31-630 through 12 VAC 5-31-720 Added 19:3 VA.R. 494-503 1/15/03"
12 VAC 5-31-730 Added 19:3 VA.R. 516 >
12 VAC 5-31-740 through 12 VAC 5-31-930 Added 19:3 VA.R. 494-503 1/15/03"
12 VAC 5-31-940 Added 19:3 VA.R. 503 °
12 VAC 5-31-950 Added 19:3 VA.R. 503 1/15/03"
12 VAC 5-31-960 Added 19:3 VA.R. 503 1/15/03"
12 VAC 5-31-970 Withdrawn  19:10 VA.R. 1495 --
12 VAC 5-31-980 through 12 VAC 5-31-1020 Added 19:3 VA.R. 503-504 1/15/03"
12 VAC 5-31-1030 Added 19:3 VA.R. 504 >
12 VAC 5-31-1040 Added 19:3 VA.R. 504 1/15/03"
12 VAC 5-31-1050 Withdrawn  19:8 VA.R. 1197 --
12 VAC 5-31-1060 through 12 VAC 5-31-1130 Added 19:3 VA.R. 504 1/15/03"
12 VAC 5-31-1140 Added 19:3 VA.R. 505 >
12 VAC 5-31-1150 through 12 VAC 5-31-2260 Added 19:3 VA.R. 516-529 1/15/03"
12 VAC 5-31-2090 Erratum 19:7 VA.R. 1119 --
12 VAC 5-220-10 Amended 19:8 VA.R. 1198 2/3/03
12 VAC 5-220-90 Amended  19:8 VA.R. 1202 2/3/03
12 VAC 5-220-105 Amended  19:8 VA.R. 1202 2/3/03
12 VAC 5-220-150 Repealed  19:8 VA.R. 1202 2/3/03
12 VAC 5-220-160 Amended  19:8 VA.R. 1202 2/3/03
12 VAC 5-220-180 Amended  19:8 VA.R. 1202 2/3/03
12 VAC 5-220-200 Amended  19:8 VA.R. 1202 2/3/03
12 VAC 5-220-230 Amended  19:8 VA.R. 1205 2/3/03
12 VAC 5-220-270 Amended  19:8 VA.R. 1206 2/3/03
12 VAC 5-220-280 Amended  19:8 VA.R. 1207 2/3/03
12 VAC 5-220-355 Amended  19:8 VA.R. 1207 2/3/03
12 VAC 5-220-385 Amended  19:8 VA.R. 1207 2/3/03
12 VAC 5-220-420 Amended  19:8 VA.R. 1209 2/3/03
12 VAC 5-220-470 Amended  19:8 VA.R. 1209 2/3/03
12 VAC 5-230-10 Amended  19:8 VA.R. 1209 2/3/03
12 VAC 5-230-20 Amended  19:8 VA.R. 1209 2/3/03
12 VAC 5-240-10 Amended  19:8 VA.R. 1209 2/3/03
12 VAC 5-240-20 Amended  19:8 VA.R. 1209 2/3/03
12 VAC 5-240-30 Amended  19:8 VA.R. 1209 2/3/03
12 VAC 5-250-30 Amended  19:8 VA.R. 1209 2/3/03
12 VAC 5-260-30 Amended  19:8 VA.R. 1209 2/3/03
12 VAC 5-260-40 Amended  19:8 VA.R. 1209 2/3/03
12 VAC 5-260-80 Amended  19:8 VA.R. 1209 2/3/03
12 VAC 5-260-100 Amended  19:8 VA.R. 1209 2/3/03
12 VAC 5-270-30 Amended  19:8 VA.R. 1209 2/3/03
12 VAC 5-270-40 Amended  19:8 VA.R. 1209 2/3/03
12 VAC 5-280-10 Amended  19:8 VA.R. 1209 2/3/03
12 VAC 5-280-30 Amended  19:8 VA.R. 1210 2/3/03
12 VAC 5-280-70 Amended  19:8 VA.R. 1210 2/3/03
12 VAC 5-290-10 Amended 19:8 VA.R. 1210 2/3/03
12 VAC 5-290-30 Amended  19:8 VAR. 1211 2/3/03
12 VAC 5-300-30 Amended  19:8 VAR. 1211 2/3/03
12 VAC 5-310-30 Amended  19:8 VAR. 1211 2/3/03
12 VAC 5-320-50 Amended  19:8 VAR. 1211 2/3/03
12 VAC 5-320-150 Amended  19:8 VAR. 1211 2/3/03
12 VAC 5-320-430 Amended  19:8 VAR. 1211 2/3/03
12 VAC 5-340-30 Amended 19:8 VA.R. 1211 2/3/03

“ Notice of change of effective date published in 19:9 VA.R. 1345.
® Effective date suspended in 19:10 VA.R. 1495.
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12 VAC 5-360-30 Amended 19:8 VAR. 1211 2/3/03

12 VAC 5-360-40 Amended 19:8 VAR. 1212 2/3/03

12 VAC 5-410-230 Amended 19:1 VAR. 103 11/1/02

12 VAC 5-410-230 Erratum 19:3 VA.R. 549 --

12 VAC 5-410-390 Amended 19:1 VAR. 103 11/1/02

12 VAC 5-410-1170 Amended 19:1 VAR. 104 11/1/02

12 VAC 5-410-1180 Amended 19:1 VAR. 104 11/1/02

12 VAC 30-70-201 emer Amended 18:26 VA.R. 3906 9/1/02-8/31/03
12 VAC 30-70-425 emer Added 18:25 VAR. 3571 8/1/02-7/31/03
12 VAC 30-70-426 emer Added 18:25 VAR. 3571 8/1/02-7/31/03
12 VAC 30-80-20 emer Amended 18:25 VA.R. 3571 8/1/02-7/31/03
12 VAC 30-80-30 emer Amended 18:25 VA.R. 3573 8/1/02-7/31/03
12 VAC 30-80-30 emer Amended 18:25 VA.R. 3576 8/1/02-7/31/03
12 VAC 30-90-18 emer Added 18:25 VA.R. 3575 8/1/02-7/31/03
12 VAC 30-90-19 emer Amended 18:25 VA.R. 3575 8/1/02-7/31/03
12 VAC 30-120-10 through 12 VAC 30-120-50 Amended 19:8 VA.R. 1212-1223 2/1/03

12 VAC 30-120-55 Added 19:8 VA.R. 1223 2/1/03

12 VAC 30-120-60 Amended 19:8 VA.R. 1224 2/1/03

12 VAC 30-120-210 Repealed 18:26 VA.R. 3853 10/16/02

12 VAC 30-120-211 through 12 VAC 30-120-219 Added 18:26 VA.R. 3855-3865 10/16/02

12 VAC 30-120-220 Repealed 18:26 VA.R. 3865 10/16/02

12 VAC 30-120-221 through 12 VAC 30-120-229 Added 18:26 VA.R. 3867-3875 10/16/02

12 VAC 30-120-230 Repealed 18:26 VA.R. 3875 10/16/02

12 VAC 30-120-231 through 12 VAC 30-120-237 Added 18:26 VA.R. 3878-3883 10/16/02

12 VAC 30-120-240 Repealed 18:26 VA.R. 3883 10/16/02

12 VAC 30-120-241 through 12 VAC 30-120-249 Added 18:26 VA.R. 3885-3893 10/16/02

12 VAC 30-120-249 Erratum 19:3 VA.R. 549 --

12 VAC 30-120-250 Repealed 18:26 VA.R. 3893 10/16/02

12 VAC 30-120-360 Amended 19:3 VA.R. 530 12/1/02

12 VAC 30-120-370 Amended 19:3 VA.R. 531 12/1/02

12 VAC 30-120-380 Amended 19:3 VA.R. 531 12/1/02

12 VAC 30-120-385 Repealed 19:3 VA.R. 531 12/1/02

12 VAC 30-120-390 through 12 VAC 30-120-420 Amended 19:3 VA.R. 531 12/1/02

12 VAC 30-120-700 (emer) Amended  19:3 VA.R. 536 10/1/02-9/30/03
12 VAC 30-120-710 (emer) Amended  19:3 VA.R. 539 10/1/02-9/30/03
12 VAC 30-120-720 (emer) Amended  19:3 VA.R. 539 10/1/02-9/30/03
12 VAC 30-135-10 through 12 VAC 30-135-80 emer Added 18:25 VA.R. 3579-3580 10/1/02-9/30/03
12 VAC 30-135-10 through 12 VAC 30-135-80 emer Added 19:8 VA.R. 1268-1269 12/4/02-9/30/03
12 VAC 30-141-10 through 12 VAC 30-141-650 emer Adding 19:1 VA.R. 138-150 9/1/02-8/31/02
12 VAC 30-141-10 through 12 VAC 30-141-650 emer Added 18:25 VA.R. 3580-3590 8/1/02-7/31/03
12 VAC 35-105-20 emer Amended 18:25 VA.R. 3591 9/19/02-9/18/03
12 VAC 35-105-30 emer Amended 18:25 VA.R. 3597 9/19/02-9/18/03
12 VAC 35-105-280 emer Amended 18:25 VA.R. 3598 9/19/02-9/18/03
12 VAC 35-105-590 emer Amended 18:25 VA.R. 3598 9/19/02-9/18/03
12 VAC 35-105-660 emer Amended 18:25 VA.R. 3598 9/19/02-9/18/03
12 VAC 35-105-800 emer Amended 18:25 VA.R. 3599 9/19/02-9/18/03
12 VAC 35-190-10 Amended 19:7 VA.R. 1075 1/15/03

12 VAC 35-190-20 Repealed 19:7 VA.R. 1076 1/15/03

12 VAC 35-190-21 Added 19:7 VA.R. 1076 1/15/03

12 VAC 35-190-30 Amended 19:7 VA.R. 1076 1/15/03

12 VAC 35-190-40 Repealed 19:7 VA.R. 1076 1/15/03

12 VAC 35-190-41 Added 19:7 VA.R. 1076 1/15/03

12 VAC 35-190-50 Repealed 19:7 VA.R. 1076 1/15/03

12 VAC 35-190-51 Added 19:7 VA.R. 1076 1/15/03
Title 13. Housing

13 VAC 10-20-20 Amended 19:2 VA.R. 349 9/20/02
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13 VAC 10-20-40 Amended 19:2 VAR. 349 9/20/02
13 VAC 10-20-90 Amended 19:2 VAR. 349 9/20/02
13 VAC 10-40-20 Amended 19:2 VAR. 349 9/20/02
13 VAC 10-50-90 Amended 19:2 VAR. 349 9/20/02
Title 14. Insurance

14 VAC 5-71-10 through 14 VAC 5-71-100 Amended 19:1 VA.R. 104 9/4/02
14 VAC 5-170-20 Amended 19:4 VA.R. 660 10/24/02
14 VAC 5-170-30 Amended 19:4 VA.R. 660 10/24/02
14 VAC 5-170-60 Amended 19:4 VA.R. 661 10/24/02
14 VAC 5-170-70 Amended 19:4 VA.R. 662 10/24/02
14 VAC 5-170-105 Amended 19:4 VA.R. 665 10/24/02
14 VAC 5-170-150 Amended 19:4 VA.R. 670 10/24/02
14 VAC 5-170-180 Amended 19:4 VA.R. 688 10/24/02
14 VAC 5-200-20 Amended  19:8 VA.R. 1232 °
14 VAC 5-200-30 Amended  19:8 VA.R. 1232 °
14 VAC 5-200-40 Amended  19:8 VA.R. 1232 ®
14 VAC 5-200-60 Amended  19:8 VA.R. 1233 °
14 VAC 5-200-75 Amended 19:8 VA.R. 1235 ®
14 VAC 5-200-77 Added 19:8 VA.R. 1235 ®
14 VAC 5-200-150 Amended 19:8 VA.R. 1235 ®
14 VAC 5-200-153 Added 19:8 VA.R. 1236 ®
14 VAC 5-200-200 Amended  19:8 VA.R. 1238 °
14 VAC 5-210-70 Amended 18:26 VA.R. 3896 9/1/02
14 VAC 5-210-90 Amended 18:26 VA.R. 3896 9/1/02
14 VAC 5-350-20 Amended 19:1 VA.R. 107 9/1/02
14 VAC 5-350-30 Amended 19:1 VAR. 107 9/1/02
14 VAC 5-350-40 through 14 VAC 5-350-80 Repealed 19:1 VA.R. 108 9/1/02
14 VAC 5-350-85 Added 19:1 VA.R. 108 9/1/02
14 VAC 5-350-95 Added 19:1 VA.R. 108 9/1/02
14 VAC 5-350-110 through 14 VAC 5-350-140 Repealed 19:1 VA.R. 108 9/1/02
14 VAC 5-350-150 Amended 19:1 VA.R. 108 9/1/02
14 VAC 5-350-155 Added 19:1 VA.R. 108 9/1/02
14 VAC 5-350-160 Amended 19:1 VA.R. 108 9/1/02
14 VAC 5-350-165 Added 19:1 VA.R. 108 9/1/02
14 VAC 5-350-170 Repealed 19:1 VA.R. 108 9/1/02
14 VAC 5-350-180 Repealed 19:1 VA.R. 108 9/1/02
14 VAC 5-350-210 Amended 19:1 VA.R. 108 9/1/02
14 VAC 5-350 (Forms) Amended 19:5 VAR. 814 --
14 VAC 5-385-10 through 14 VAC 5-385-150 Added 19:2 VAR. 351 10/1/02
Title 16. Labor and Employment

16 VAC 5-10-10 Amended 18:26 VA.R. 3897 11/3/02
16 VAC 5-10-20 Amended 18:26 VA.R. 3897 11/3/02
16 VAC 5-10-21 Added 18:26 VA.R. 3898 11/3/02
16 VAC 5-10-22 Added 18:26 VA.R. 3898 11/3/02
16 VAC 5-10-30 Amended 18:26 VA.R. 3898 11/3/02
16 VAC 5-20-10 Amended 18:26 VA.R. 3900 11/3/02
16 VAC 5-20-20 Amended 18:26 VA.R. 3900 11/3/02
16 VAC 5-32-10 Amended 18:26 VA.R. 3900 11/3/02
16 VAC 5-32-20 Amended 18:26 VA.R. 3900 11/3/02
16 VAC 5-60-10 Amended 18:26 VA.R. 3898 11/3/02
16 VAC 5-60-20 Amended 18:26 VA.R. 3900 11/3/02
16 VAC 5-60-40 Amended 18:26 VA.R. 3900 11/3/02
16 VAC 5-70-10 Amended 18:26 VA.R. 3900 11/3/02
16 VAC 5-70-20 Amended 18:26 VA.R. 3900 11/3/02

® Effective date suspended in 19:9 VA.R. 1345.
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16 VAC 5-80-10 Amended  18:26 VA.R. 3900 11/3/02
16 VAC 5-80-20 Amended  18:26 VA.R. 3900 11/3/02
16 VAC 5-80-30 Amended  18:26 VA.R. 3900 11/3/02
16 VAC 5-80-40 Amended  18:26 VA.R. 3900 11/3/02
16 VAC 20-10-10 Amended  19:8 VA.R. 1239 2/1/03
16 VAC 20-10-20 Amended  19:8 VA.R. 1239 2/1/03
16 VAC 20-10-40 Amended  19:8 VA.R. 1239 2/1/03
16 VAC 20-10-50 Amended  19:8 VA.R. 1239 2/1/03
16 VAC 20-10-80 Amended  19:8 VA.R. 1239 2/1/03
16 VAC 20-10-90 Amended  19:8 VA.R. 1239 2/1/03
16 VAC 20-10-100 Amended  19:8 VA.R. 1239 2/1/03
16 VAC 25-10-10 Amended  19:10 VA.R. 1496 3/1/03
16 VAC 25-10-20 Amended  19:10 VA.R. 1496 3/1/03
16 VAC 25-10-40 Amended  19:10 VA.R. 1496 3/1/03
16 VAC 25-10-50 Amended  19:10 VA.R. 1496 3/1/03
16 VAC 25-10-80 Amended  19:10 VA.R. 1496 3/1/03
16 VAC 25-10-90 Amended  19:10 VA.R. 1496 3/1/03
16 VAC 25-10-100 Amended  19:10 VA.R. 1496 3/1/03
16 VAC 25-10-120 Amended  19:10 VA.R. 1496 3/1/03
16 VAC 25-60-190 Amended  19:9 VA.R. 1346 3/1/03
16 VAC 25-60-290 Amended  19:9 VA.R. 1348 3/1/03
16 VAC 25-60-320 Amended  19:9 VA.R. 1348 3/1/03
16 VAC 25-85-1904.10 Amended  19:9 VA.R. 1349 3/1/03
16 VAC 25-90-1910.33 Added 19:9 VA.R. 1349 3/1/03
16 VAC 25-90-1910.34 Added 19:9 VA.R. 1349 3/1/03
16 VAC 25-90-1910.35 through 16 VAC 25-90-1910.38 Amended  19:9 VA.R. 1349 3/1/03
16 VAC 25-90-1910.39 Added 19:9 VA.R. 1349 3/1/03
16 VAC 25-90-1910.119 Amended  19:9 VA.R. 1349 3/1/03
16 VAC 25-90-1910.120 Amended  19:9 VA.R. 1349 3/1/03
16 VAC 25-90-1910.157 Amended  19:9 VA.R. 1349 3/1/03
16 VAC 25-90-1910.268 Amended  19:9 VA.R. 1349 3/1/03
16 VAC 25-90-1910.272 Amended  19:9 VA.R. 1349 3/1/03
16 VAC 25-90-1910.1047 Amended  19:9 VA.R. 1349 3/1/03
16 VAC 25-90-1910.1050 Amended  19:9 VA.R. 1349 3/1/03
16 VAC 25-90-1910.1051 Amended  19:9 VA.R. 1349 3/1/03
16 VAC 25-100-1915.4 Added 19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.5 Amended  19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.14 Amended  19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.15 Amended  19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.35 Amended  19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.51 Added 19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.53 Added 19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.71 through 16 VAC 25-100-1915.75 Added 19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.77 Added 19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.92 Added 19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.97 Added 19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.112 Added 19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.115 Added 19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.116 Added 19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.118 Added 19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.131 Added 19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.134 Amended  19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.152 Amended  19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.158 Amended  19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.159 Amended  19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.160 Amended  19:9 VA.R. 1350 3/1/03

Virginia Register of Regulations

1556




Cumulative Table of VAC Sections Adopted, Amended, or Repealed

SECTION NUMBER ACTION CITE EFFECTIVE DATE
16 VAC 25-100-1915.163 Added 19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.165 Added 19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.172 Added 19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.181 Added 19:9 VA.R. 1350 3/1/03
16 VAC 25-100-1915.1001 Amended 19:9 VA.R. 1350 3/1/03
16 VAC 25-175-1926.200 through 16 VAC 25-175-1926.203 Amended 19:9 VAR. 1351 3/1/03
Title 18. Professional and Occupational Licensing

18 VAC 5-21-20 Amended  19:10 VA.R. 1496 2/28/03
18 VAC 10-10-10 through 18 VAC 10-10-90 Amended  19:10 VA.R. 1497 3/1/03
18 VAC 41-10-10 through 18 VAC 41-10-90 Added 19:10 VA.R. 1497 3/1/03
18 VAC 50-22-100 Amended 19:6 VA.R. 1011 1/1/03
18 VAC 50-22-140 Amended 19:6 VA.R. 1011 1/1/03
18 VAC 50-22-170 Amended 19:6 VA.R. 1011 1/1/03
18 VAC 50-22-250 Amended 19:6 VA.R. 1011 1/1/03
18 VAC 50-30-90 through 18 VAC 50-30-130 Amended  19:6 VA.R. 1011 1/1/03
18 VAC 50-30-150 Amended 19:6 VA.R. 1011 1/1/03
18 VAC 60-20-10 Amended  19:10 VA.R. 1498 2/26/03
18 VAC 60-20-250 through 18 VAC 60-20-331 Added 19:10 VA.R. 1498 2/26/03
18 VAC 60-20-20 Amended  19:10 VA.R. 1499 2/26/03
18 VAC 60-20-30 Amended  19:10 VA.R. 1499 2/26/03
18 VAC 65-30-10 Amended  19:10 VA.R. 1500 2/26/03
18 VAC 65-30-80 Amended  19:10 VA.R. 1500 2/26/03
18 VAC 65-40-340 Amended 19:10 VA.R. 1501 2/26/03
18 VAC 85-20-310 through 18 VAC 85-20-390 emer Added 19:7 VA.R. 1114-1117 11/18/02-11/17/03
18 VAC 85-80-10 Amended  19:1 VA.R. 108 10/23/02
18 VAC 85-80-26 Added 19:1 VA.R. 108 10/23/02
18 VAC 85-80-35 Amended  19:1 VA.R. 108 10/23/02
18 VAC 85-80-40 Amended 19:1 VA.R. 108 10/23/02
18 VAC 85-80-45 Added 19:1 VA.R. 108 10/23/02
18 VAC 85-80-60 through 18 VAC 85-80-110 Amended  19:1 VA.R. 108 10/23/02
18 VAC 85-80-120 Repealed 19:1 VA.R. 109 10/23/02
18 VAC 85-101-10 Amended 19:1 VA.R. 109 10/23/02
18 VAC 85-101-60 Amended  19:1 VA.R. 109 10/23/02
18 VAC 85-101-70 Amended 19:1 VAR. 110 10/23/02
18 VAC 85-101-150 Amended 19:1 VA.R. 110 10/23/02
18 VAC 85-110-10 Amended 19:10 VAR. 1501 2/26/03
18 VAC 85-110-30 Repealed 19:10 VA.R. 1501 2/26/03
18 VAC 85-110-50 Amended 19:10 VA.R. 1501 2/26/03
18 VAC 85-110-60 Amended 19:10 VA.R. 1501 2/26/03
18 VAC 85-110-70 Repealed  19:10 VA.R. 1502 2/26/03
18 VAC 85-110-80 Amended  19:10 VA.R. 1502 2/26/03
18 VAC 85-110-150 Amended 19:10 VA.R. 1502 2/26/03
18 VAC 85-110-155 Amended 19:10 VA.R. 1502 2/26/03
18 VAC 85-110-160 Amended  19:10 VA.R. 1502 2/26/03
18 VAC 90-40-100 Amended 19:7 VA.R. 1076 1/15/03
18 VAC 90-40-110 Amended 19:7 VA.R. 1076 1/15/03
18 VAC 90-40-120 Amended 19:7 VA.R. 1076 1/15/03
18 VAC 90-50 Erratum 19:8 VA.R. 1273 --
18 VAC 90-50-10 Amended 19:7 VA.R. 1084 1/15/03
18 VAC 90-50-40 Amended 19:7 VA.R. 1084 1/15/03
18 VAC 90-50-50 Amended 19:7 VA.R. 1085 1/15/03
18 VAC 90-50-60 Amended 19:7 VA.R. 1085 1/15/03
18 VAC 90-50-70 Amended 19:7 VA.R. 1085 1/15/03
18 VAC 90-50-75 Added 19:7 VA.R. 1085 1/15/03
18 VAC 90-50-80 Amended 19:7 VA.R. 1086 1/15/03
18 VAC 90-50-90 Amended 19:7 VA.R. 1086 1/15/03
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18 VAC 95-20-80 Amended 19:7 VA.R. 1094 1/15/03
18 VAC 105-20-10 Amended 19:7 VA.R. 1106 1/15/03
18 VAC 105-20-15 Amended 19:7 VA.R. 1106 1/15/03
18 VAC 105-20-20 Amended 19:7 VA.R. 1106 1/15/03
18 VAC 105-20-40 through 18 VAC 105-20-70 Amended 19:7 VA.R. 1106 1/15/03
18 VAC 105-30-90 Amended 19:7 VA.R. 1108 1/15/03
18 VAC 105-30-100 Amended 19:7 VA.R. 1108 1/15/03
18 VAC 105-30-120 Amended 19:7 VA.R. 1108 1/15/03
18 VAC 110-20-20 Amended 19:4 VA.R. 689 12/4/02
18 VAC 110-20-20 Amended 19:10 VA.R. 1502 2/26/03
18 VAC 110-20-101 through 18 VAC 110-20-106 Added 19:10 VA.R. 1504 2/26/03
18 VAC 110-20-111 Added 19:10 VA.R. 1504 2/26/03
18 VAC 110-20-270 Amended 19:10 VA.R. 1504 2/26/03
18 VAC 110-30-15 Amended 19:4 VAR. 691 12/4/02
18 VAC 112-20-10 Amended 19:1 VAR. 110 10/23/02
18 VAC 112-20-130 Amended 19:1 VAR. 110 10/23/02
18 VAC 112-20-131 Added 19:1 VAR. 110 10/23/02
18 VAC 112-20-135 Amended 19:1 VAR. 110 10/23/02
18 VAC 112-20-136 Added 19:1 VAR. 110 10/23/02
18 VAC 112-20-140 Amended 19:1 VAR. 110 10/23/02
18 VAC 115-30-140 Amended 19:1 VAR. 110 10/23/02
18 VAC 115-60-55 Added 19:10 VA.R. 1505 2/26/03
18 VAC 115-60-130 Amended 19:1 VAR. 111 10/23/02
18 VAC 125-20-30 Amended 19:10 VA.R. 1506 2/26/03
18 VAC 125-20-120 Amended 19:10 VA.R. 1506 2/26/03
18 VAC 125-20-121 Amended 19:10 VA.R. 1506 2/26/03
18 VAC 125-20-130 Amended 19:10 VA.R. 1506 2/26/03
18 VAC 150-20-10 Amended 19:9 VAR. 1351 3/1/03
18 VAC 150-20-30 Amended 19:9 VAR. 1351 3/1/03
18 VAC 150-20-70 Amended 19:9 VAR. 1351 3/1/03
18 VAC 150-20-75 Amended 19:9 VAR. 1351 3/1/03
18 VAC 150-20-100 Amended 19:7 VAR. 1113 1/15/03
18 VAC 150-20-100 Amended 19:9 VAR. 1351 3/1/03
18 VAC 150-20-110 Amended 19:9 VAR. 1351 3/1/03
18 VAC 150-20-120 through 18 VAC 150-20-140 Amended  19:9 VA.R. 1351 3/1/03
18 VAC 150-20-171 Added 19:9 VAR. 1351 3/1/03
18 VAC 150-20-172 Added 19:9 VAR. 1351 3/1/03
18 VAC 150-20-180 through 18 VAC 150-20-200 Amended  19:9 VA.R. 1351 3/1/03
18 VAC 150-20-181 Added 19:9 VAR. 1351 3/1/03
18 VAC 150-20-205 Repealed 19:9 VA.R. 1351 3/1/03
18 VAC 150-20-210 Amended 19:9 VAR. 1351 3/1/03
Title 19. Public Safety
19 VAC 30-20-10 Amended 19:10 VA.R. 1508 3/1/03
19 VAC 30-20-50 Amended 19:10 VA.R. 1508 3/1/03
19 VAC 30-20-80 Amended 19:10 VA.R. 1508 3/1/03
Title 20. Public Utilities and Telecommunications
20 VAC 5-302-20 Amended 19:1 VAR. 115 8/21/02
20 VAC 5-302-25 Added 19:1 VAR. 117 8/21/02
20 VAC 5-302-35 Added 19:1 VAR. 118 8/21/02
20 VAC 5-312-90 Amended 19:1 VAR. 121 1/1/03
20 VAC 5-312-90 Erratum 19:5 VAR. 819 --
20 VAC 5-312-100 Amended 18:26 VA.R. 3904 1/1/03
20 VAC 5-312-120 Added 18:26 VA.R. 3905 1/1/03
Title 22. Social Services
22 VAC 5-10-10 Amended 19:1 VAR. 124 10/23/02
22 VAC 5-10-20 Amended 19:1 VAR. 124 10/23/02
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22 VAC 5-10-100 Amended 19:1 VAR. 124 10/23/02
22 VAC 5-20-20 through 22 VAC 5-20-100 Amended  19:1 VA.R. 124-132 10/23/02
22 VAC 5-20-110 Repealed 19:1 VA.R. 132 10/23/02
22 VAC 5-20-120 Amended  19:1 VAR. 132 10/23/02
22 VAC 5-20-140 Amended  19:1 VAR. 133 10/23/02
22 VAC 5-20-150 Amended 19:1 VAR. 134 10/23/02
22 VAC 5-20-170 Amended 19:1 VAR. 134 10/23/02
22 VAC 5-20-180 Amended  19:1 VAR. 134 10/23/02
22 VAC 5-20-190 Amended  19:1 VAR. 134 10/23/02
22 VAC 5-20-210 Amended  19:1 VAR. 134 10/23/02
22 VAC 5-20-230 Amended  19:1 VAR. 134 10/23/02
22 VAC 5-20-250 Amended  19:1 VAR. 134 10/23/02
22 VAC 5-20-300 Amended  19:1 VAR. 134 10/23/02
22 VAC 5-20-310 Amended  19:1 VAR. 134 10/23/02
22 VAC 5-20-330 Amended  19:1 VAR. 134 10/23/02
22 VAC 5-20-450 Amended 19:1 VAR. 135 10/23/02
22 VAC 5-20-460 Amended  19:1 VAR. 135 10/23/02
22 VAC 5-20-580 Amended  19:1 VAR. 135 10/23/02
22 VAC 5-20-600 Amended  19:1 VA.R. 136 10/23/02
22 VAC 15-30 (Forms) Amended  19:4 VA.R. 695 --
22 VAC 15-60-10 through 22 VAC 15-60-180 Repealed 19:2 VA.R. 351 11/6/02
22 VAC 20-20-10 through 22 VAC 20-20-110 Amended  19:4 VA.R. 694 1/1/03
22 VAC 30-50-10 through 22 VAC 30-50-110 Added 19:9 VA.R. 1352-1354 2/13/03
22 VAC 40-60 (Forms) Amended  19:4 VA.R. 695 --
22 VAC 40-71-10 Amended  19:8 VA.R. 1240 3/28/03
22 VAC 40-71-20 Amended  19:8 VA.R. 1244 3/28/03
22 VAC 40-71-30 Amended  19:8 VA.R. 1244 3/28/03
22 VAC 40-71-45 Added 19:8 VA.R. 1244 3/28/03
22 VAC 40-71-50 Amended 19:8 VA.R. 1244 3/28/03
22 VAC 40-71-60 Amended  19:8 VA.R. 1245 3/28/03
22 VAC 40-71-80 Amended  19:8 VA.R. 1245 3/28/03
22 VAC 40-71-90 Amended  19:8 VA.R. 1245 3/28/03
22 VAC 40-71-110 Amended 19:8 VA.R. 1245 3/28/03
22 VAC 40-71-130 Amended  19:8 VA.R. 1245 3/28/03
22 VAC 40-71-150 Amended 19:8 VA.R. 1245 3/28/03
22 VAC 40-71-160 Amended  19:8 VA.R. 1248 3/28/03
22 VAC 40-71-170 Amended  19:8 VA.R. 1248 3/28/03
22 VAC 40-71-180 Amended  19:8 VA.R. 1249 3/28/03
22 VAC 40-71-210 Amended  19:8 VA.R. 1249 3/28/03
22 VAC 40-71-270 Amended  19:8 VA.R. 1249 3/28/03
22 VAC 40-71-275 Added 19:8 VA.R. 1249 3/28/03
22 VAC 40-71-280 Amended  19:8 VA.R. 1249 3/28/03
22 VAC 40-71-290 Amended  19:8 VA.R. 1249 3/28/03
22 VAC 40-71-310 Amended  19:8 VA.R. 1249 3/28/03
22 VAC 40-71-330 Amended  19:8 VA.R. 1249 3/28/03
22 VAC 40-71-360 Amended  19:8 VA.R. 1249 3/28/03
22 VAC 40-71-410 Amended  19:8 VA.R. 1249 3/28/03
22 VAC 40-71-440 Amended  19:8 VA.R. 1250 3/28/03
22 VAC 40-71-450 Amended  19:8 VA.R. 1250 3/28/03
22 VAC 40-71-460 Amended  19:8 VA.R. 1250 3/28/03
22 VAC 40-71-480 Amended  19:8 VA.R. 1250 3/28/03
22 VAC 40-71-490 Amended  19:8 VA.R. 1250 3/28/03
22 VAC 40-71-530 Amended  19:8 VA.R. 1250 3/28/03
22 VAC 40-71-540 Amended 19:8 VA.R. 1251 3/28/03
22 VAC 40-71-550 Amended 19:8 VA.R. 1251 3/28/03
22 VAC 40-71-560 Amended  19:8 VA.R. 1251 3/28/03
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22 VAC 40-71-570 Amended 19:8 VA.R. 1251 3/28/03
22 VAC 40-71-580 Amended  19:8 VA.R. 1251 3/28/03
22 VAC 40-71-590 Amended  19:8 VA.R. 1251 3/28/03
22 VAC 40-71-600 Amended  19:8 VA.R. 1251 3/28/03
22 VAC 40-71-630 Amended  19:8 VA.R. 1251 3/28/03
22 VAC 40-71-640 Amended  19:8 VA.R. 1251 3/28/03
22 VAC 40-71-650 Amended  19:8 VA.R. 1251 3/28/03
22 VAC 40-71-660 Amended  19:8 VA.R. 1251 3/28/03
22 VAC 40-71-670 Amended  19:8 VA.R. 1251 3/28/03
22 VAC 40-71-680 Amended  19:8 VA.R. 1251 3/28/03
22 VAC 40-71-690 Amended  19:8 VA.R. 1251 3/28/03
22 VAC 40-71-700 Amended 19:8 VAR. 1251 3/28/03
22 VAC 40-90-10 Amended  19:2 VAR. 352 11/6/02
22 VAC 40-90-20 Amended  19:2 VA.R. 353 11/6/02
22 VAC 40-90-60 Amended  19:2 VA.R. 353 11/6/02
22 VAC 40-92-10 through 22 VAC 40-92-180 Repealed 19:3 VA.R. 531 11/20/02
22 VAC 40-680-20 Amended  19:10 VA.R. 1509 2/26/03
22 VAC 40-680-63 Added 19:10 VA.R. 1509 2/26/03
22 VAC 40-680-67 Added 19:10 VA.R. 1509 2/26/03
22 VAC 40-700-10 Amended  19:10 VA.R. 1509 2/26/03
22 VAC 40-700-30 Amended  19:10 VA.R. 1510 2/26/03
22 VAC 40-705-10 Amended 19:6 VA.R. 1011 1/1/03
22 VAC 40-705-30 through 22 VAC 40-705-160 Amended  19:6 VA.R. 1014-1023 1/1/03
22 VAC 40-705-180 Amended  19:6 VA.R. 1023 1/1/03
22 VAC 40-705-190 Amended  19:6 VA.R. 1023 1/1/03
22 VAC 40-720-10 Amended  19:3 VA.R.531 11/20/02
22 VAC 40-730-10 Amended  19:3 VA.R. 532 11/20/02
22 VAC 40-730-20 Amended  19:3 VA.R. 533 11/20/02
22 VAC 40-730-40 through 22 VAC 40-730-90 Amended  19:3 VA.R. 533 11/20/02
Title 24. Transportation and Motor Vehicles
24 VAC 30-270 Repealed 19:3 VA.R. 533 9/18/02
24 VAC 30-271-10 Added 19:3 VA.R. 533 9/18/02
24 VAC 30-271-20 Added 19:3 VA.R. 533 9/18/02
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key
T Indicates entries since last publication of the Virginia Register

TITLE 1. ADMINISTRATION

DEPARTMENT OF THE TREASURY

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of the Treasury intends
to consider amending regulations entitled: 1 VAC 75-40.
Unclaimed Property Administrative Review Process. The
purpose of the proposed action is to allow any person
asserting ownership of unclaimed property or any holder of
unclaimed property who is aggrieved by a decision of the
Administrator of the Uniform Disposition of Unclaimed
Property Act the opportunity to file an application for an
administrative review of the administrator's decision, all in
compliance with § 55-210.27 of the Code of Virginia.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: § 55-210.27 of the Code of Virginia.
Public comments may be submitted until February 12, 2003.

Contact: Vicki D. Bridgeman, Director of Unclaimed Property,
Department of the Treasury, James Monroe Bldg., 101 N.
14th St., 4th Floor, Richmond, VA 23219, telephone (804)

225-3156, FAX (804) 786-4653, or e-mail
vicki.bridgeman@trs.state.va.us.
VA.R. Doc. No. R03-98; Filed December 20, 2002, 2:34 p.m.
* *

TITLE 3. ALCOHOLIC BEVERAGES

ALCOHOLIC BEVERAGE CONTROL BOARD

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Alcoholic Beverage Control Board
intends to consider amending regulations entitled: 3 VAC 5-
30. Tied-House. The purpose of the proposed amendments is
to (i) eliminate the restriction on Sunday merchandising
activities, except in jurisdictions here local ordinances restrict
Sunday sales of alcoholic beverages; (i) remove the
requirement that exchanges of wine or beer must be made
with identical packages; (i) allow sales of nonalcoholic
merchandise and alcoholic beverages to appear on a single
invoice, as long as the alcoholic beverage items are
separately identified and totaled; (iv) repeal the section
requiring a deposit on containers; (v) increase from $5 to $10
the maximum wholesale value of can or bottle openers given
by a manufacturer, bottler, or wholesaler to a retailer, upon

which advertising matter regarding alcoholic beverages
appear; (vi) remove the limits on the number of wine or beer
brands that may appear on a table tent; (vii) raise the per day
per person limit on the value of business entertainment
provided by wholesalers or manufacturers to employees of
retail licensees to $400; and (viii) remove the prohibition of
routine business entertainment that requires an overnight
stay. In addition, the board will consider any additional
changes to the regulation that may be deemed advisable
based on information developed during the public comment
period.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 4.1-111 of the Code of Virginia.
Public comments may be submitted until March 12, 2003.

Contact: W. Curtis Coleburn, Ill, Chief Operating Officer,
Department of Alcoholic Beverage Control, 2901 Hermitage
Rd., Richmond, VA 23220, telephone (804) 213-4409, FAX
(804) 213-4411, or e-mail wccolen@abc.state.va.us.

VA.R. Doc. No. R03-114; Filed January 22, 2003, 10:43 a.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Alcoholic Beverage Control Board
intends to consider amending regulations entitled: 3 VAC 5-
40. Requirements for Produce Approval. The purpose of
the proposed amendments is to (i) remove the requirement for
certification or analysis of wine products; (ii) extend the use of
growlers to all licensees with the privilege of selling beer for
on-and off-premises consumption (iii) remove the requirement
for certification or analysis of beer products, and (vi) modify
the provision referring to the depiction of any athlete, former
athlete or athletic team on beer labels to allow such depictions
to the extent they are permitted in point-of-sale advertising. In
addition, the board will consider any additional changes to the
regulation which may be deemed advisable based upon
information developed during the public comment period.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 4.1-111 of the Code of Virginia.
Public comments may be submitted until March 12, 2003.

Contact: W. Curtis Coleburn, Ill, Chief Operating Officer,
Department of Alcoholic Beverage Control, 2901 Hermitage
Rd., Richmond, VA 23220, telephone (804) 213-4409, FAX
(804) 213-4411, or e-mail wccolen@abc.state.va.us.

VA.R. Doc. No. R03-115; Filed January 22, 2003, 10:43 a.m.

* *
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TITLE 6. CRIMINAL JUSTICE AND
CORRECTIONS

CRIMINAL JUSTICE SERVICES BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Criminal Justice Services Board
intends to consider promulgating regulations entitled: 6 VAC
20-210. Regulations for the Implementation of the Law
Permitting DNA Analysis upon Arrest for All Violent
Felonies and Certain Burglaries. The purpose of the
proposed action is to comply with §§ 19.2-310.2:1 and 19.2-
310.3:1 of the Code of Virginia, effective January 1, 2003,
permitting DNA analysis upon arrest for all violent felonies and
certain burglaries.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 9.1-102 of the Code of Virginia.
Public comments may be submitted until February 27, 2003.

Contact: Katya Newton, Counsel for Division of Forensic
Science, 700 N. Fifth Street, Richmond, VA 23219, telephone

(804) 786-6848, FAX (804) 786-6857 or e-mail
knewton@dfs.state.va.us.
VA.R. Doc. No. R03-111; Filed January 8, 2003, 10:52 a.m.
* *

TITLE 9. ENVIRONMENT

STATE AIR POLLUTION CONTROL BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Air Pollution Control Board
intends to consider amending regulations entitled: 9 VAC 5-
20. General Provisions (Rev. C03). The purpose of the
proposed action is to enlarge the scope of volatile organic
compound (VOC) emissions control areas in order to include
potential new ozone nonattainment areas. This action is being
taken to implement a program established by the U.S.
Environmental Protection Agency (EPA) for areas potentially
designated as nonattainment under the eight-hour ozone
standard. This program enables such areas to avoid the
nonattainment designation through early reduction credits. By
avoiding the nonattainment designation, these areas will thus
avoid new source review for major sources, including the
requirement to make offsets, and conformity review. (See 19:9
VAR. 1308-1311 January 13, 2003, for more detailed
information.)

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 10.1-1308 of the Code of Virginia.

Public comments may be submitted until 5 p.m. on February
12, 2003.

Contact: Karen G. Sabasteanski, Policy Analyst, Department
of Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804) 698-4426, FAX (804) 698-4510, or e-
mail kgsabastea@deq.state.va.us.

VA.R. Doc. No. R03-101; Filed December 23, 2002, 12:03 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Air Pollution Control Board
intends to consider amending regulations entitled: 9 VAC 5-
140. Regulation for Emissions Trading (Rev. H02). The
purpose of the proposed action is to correct an EPA identified
deficiency in the banking provisions of the NOx Budget Trading
Program regulation with regard to the start date for flow control.
The regulation creates an enforceable mechanism to assure that
collectively all affected sources will not exceed the total NOx
emissions budget established by EPA for the Commonwealth for
the year 2007 ozone season and to provide the regulatory basis
for a program under which the creation, trading (buying and
selling) and registering of emission credits can occur. (See 19:9
VAR. 1311-1314 January 13, 2003, for more detailed
information.)

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 10.1-1308 of the Code of Virginia.

Public comments may be submitted until 5 p.m. on February
12, 2003.

Contact: Mary E. Major, Environmental Program Manager,
Department of Environmental Quality, P.O. Box 10009,
Richmond, VA 23240, telephone (804) 698-4423, FAX (804)
698-4510, or e-mail mimajor@deq.state.va.us.

VA.R. Doc. No. R03-102; Filed December 23, 2002, 12:03 p.m.

STATE WATER CONTROL BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Water Control Board intends to
consider amending regulations entitled: 9 VAC 25-151.
Virginia Pollutant Discharge Elimination System (VPDES)
General Permit Regulation for Discharges of Storm Water
Associated with Industrial Activity. The purpose of the
proposed action is to reissue the existing industrial activity
storm water general permit, which expires on June 30, 2004.
This general permit regulation governs the discharge of storm
water from facilities with regulated industrial activities to
surface waters. (See 19:9 VAR. 1314 January 13, 2003, for
more detailed information.)

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 62.1-44.15 (10) of the Code of Virginia.
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Public comments may be submitted until 4 p.m. on February
12, 2003.

Contact: Burt Tuxford, Storm Water Coordinator, Department
of Environmental Quality, 629 E. Main St.,, Richmond, VA
23219, telephone (804) 698-4086, FAX (804) 698-4032, or e-
mail brtuxford@deq.state.va.us.

VA.R. Doc. No. R03-96; Filed December 20, 2002, 12:46 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Water Control Board intends to
consider amending regulations entitled: 9 VAC 25-180.
Virginia Pollutant Discharge Elimination System (VPDES)
General Permit Regulation for Discharges of Storm Water
from Construction Activities. The purpose of the proposed
action is to reissue the existing storm water construction
general permit, which expires on June 30, 2004. This general
permit regulation governs the discharge of storm water from
construction sites to surface waters. (See 19:9 VA.R. 1315
January 13, 2003, for more detailed information.)

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 62.1-44.15 (10) of the Code of Virginia.

Public comments may be submitted until 4 p.m. on February
12, 2003.

Contact: Burt Tuxford, Storm Water Coordinator, Department
of Environmental Quality, 629 E. Main St., Richmond, VA
23219, telephone (804) 698-4086, FAX (804) 698-4032, or e-
mail brtuxford@deq.state.va.us.

VA.R. Doc. No. R03-97; Filed December 20, 2002, 12:45 p.m.

L 4 L 4

TITLE 11. GAMING

VIRGINIA RACING COMMISSION

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Virginia Racing Commission intends
to consider amending regulations entitled: 11 VAC 10-70.
Period of Authority. The purpose of the proposed action is to
amend the regulation to specify the period of appointment for
stewards.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 59.1-369 of the Code of Virginia.
Public comments may be submitted until April 14, 2003.

Contact: William H. Anderson, Director of Policy and
Planning, Virginia Racing Commission, 10700 Horsemen's
Rd., New Kent, VA 23124, telephone (804) 966-7404, FAX
(804) 966-7418, or e-mail Anderson@vrc.state.va.us.

VA.R. Doc. No. R03-116; Filed January 22, 2003, 11:09 a.m.

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD FOR WASTE MANAGEMENT FACILITY
OPERATORS

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board for Waste Management
Facility Operators intends to consider amending regulations
entitted: 18 VAC 155-20. Waste Management Facility
Operators Regulations. The purpose of the proposed action
is to (i) review all classes of waste management facility
operator licenses, (i) specifically review the current
regulations' effectiveness regarding municipal solid waste
composting facilities, (iii) specifically review the current
regulations' effectiveness in regulating municipal waste
combustor facilities, (iv) examine ways to enable the
regulations to respond more effectively to emerging waste
management technologies, and (v) to conduct a general
review of the current regulations' effectiveness.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 54.1-2211 of the Code of Virginia.
Public comments may be submitted until March 21, 2003.

Contact: Joseph Kossan, Assistant  Administrator,
Department of Professional and Occupational Regulation,
3600 W. Broad St., Richmond, VA 23230, telephone (804)

367-8507, FAX (804) 367-6128, or e-mail
wastemgt@dpor.state.va.us.
VA.R. Doc. No. R03-113; Filed January 21, 2003, 3:39 p.m.
4 4

TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Social Services
intends to consider amending regulations entitled: 22 VAC 40-
740. Adult Protective Services. The purpose of the
proposed action is to provide guidelines to local departments
of social services for investigating reports and protecting the
health, safety, and welfare of elders and adults with disabilities
and to maximize statewide consistency in the implementation
of the Adult Protective Services Program.
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The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: 8§ 63.2-217 and 63.2-1610 and § 2001 (3)
of Title XX of the Social Security Act.

Public comments may be submitted until March 12, 2003.

Contact: Cindy Lee, Adult Services Program Consultant,
Department of Social Services, 730 E. Broad St., Richmond,
VA 23219, telephone (804) 692-1264, FAX (804) 692-2215, or
e-mail cml2@dss.state.va.us.

VA.R. Doc. No. R03-112; Filed January 21, 2003, 3:12 p.m.

L 4 L 4
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PROPOSED REGULATIONS

For information concerning Proposed Regulations, see Information Page.

Symbol Key
Roman type indicates existing text of regulations. Italic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

TITLE 9. ENVIRONMENT

STATE WATER CONTROL BOARD

REGISTRAR'S NOTICE: The following regulation filed by the
State Water Control Board is exempt from the Administrative
Process Act in accordance with § 2.2-4006 A 9 of the Code of
Virginia, which exempts general permits issued by the State
Water Control Board pursuant to the State Water Control Law
(8 62.1-44.2 et seq.), Chapter 24 (§ 62.1-242 et seq.) of Title
62.1 and Chapter 25 (§ 62.1-254 et seq.) of Title 62.1 of the
Code of Virginia if the board (i) provides a Notice of Intended
Regulatory Action in conformance with the provisions of § 2.2-
4007 B; (i) following the passage of 30 days from the
publication of the Notice of Intended Regulatory Action forms
a technical advisory committee composed of relevant
stakeholders, including potentially affected citizens groups, to
assist in the development of the general permit; (iii) provides
notice and receives oral and written comment as provided in
§ 2.2-4007 F; and (iv) conducts at least one public hearing on
the proposed general permit.

Title of Requlation: 9 VAC 25-193. General Virginia
Pollutant Discharge Elimination System (VPDES) Permit
for Ready-Mixed Concrete Plants (amending 9 VAC 25-
193-10 and 9 VAC 25-193-30 through 9 VAC 25-193-70;
repealing 9 VAC 25-193-80).

Statutory Authority: § 62.1-44.15 of the Code of Virginia; § 402
of the Clean Water Act; 40 CFR Parts 122, 123, and 124.

Public Hearing Date: March 17, 2003 - 2 p.m.
Public comments may be submitted until April 11, 2003.
(See Calendar of Events section
for additional information)

Agency Contact: Lily Choi, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone

(804) 698-4054, FAX (804) 698-4032 or e-mail
ychoi@deq.state.va.us.
Summary:

The general permit regulation provides a general permit for
point source discharges of storm water runoff and process
wastewater associated with the operation of ready-mixed
concrete plants. In 1998 the State Water Control Board
issued the general permit that expires on September 30,
2003. The proposed amendments will reissue the general
permit so that it will provide continued coverage for
permittees.

The general permit consists of limitations and monitoring
requirements on discharges of process wastewater for the
following parameters: flow, pH (6.0 min, 9.0 max), total
suspended solids (30 mg/l avg, 60 mg/l max), total
petroleum hydrocarbons (15 mg/l max), total residual

chlorine (nondetectable max), ammonia-N, temperature
(based on Water Quality Standards, max). Monitoring
requirement for storm water discharge to surface water
includes the following parameters: flow, pH, total suspended
solids, total recoverable iron and total petroleum
hydrocarbons. The regulation also sets forth the minimum
information requirements for all requests for coverage under
the general permit.

Some revisions have been made to the existing general
permit regulation. Ammonia monitoring is required in cases
where a discharge includes noncontact cooling water and
chloramines are used for disinfection of the cooling water or
its source. The reduced monitoring provision has been
revised to require monitoring frequency revert to monthly
should noncompliance occur. Requirements for a daily
inspection for freeboard maintenance and an inspection log
kept on site are added. A permit special condition is
included to address reuse of treated wastewater on site for
the purposes of dust control. In order to maintain
consistency with the EPA NPDES Storm Water Multi-Sector
General Permit issued on October 30, 2000, total
recoverable iron has been added and chemical oxygen
demand deleted from the parameter list for storm water
discharges. Requirements for quarterly visual examination
of storm water quality, allowable nonstorm water
discharges, and releases of hazardous substances or oil in
excess of reportable quantities have been added to the
storm water management section. The sector-specific storm
water pollution prevention plan requirements are
incorporated into the general permit. These include a
drainage area site map, good housekeeping and routine
inspections.

9 VAC 25-193-10. Definitions.

The words and terms used in this chapter shall have the
meanings defined in § 62.1-44.2 et seq. of the Code of
Virginia (State Water Control Law) and the\PDESPermit
Regulation—(9 VAC 25-31-10—et—seqg- (VPDES Permit
Regulation), unless the context clearly indicates otherwise,
except that for the purposes of this chapter:

"Industrial activity" means facilities or those portions of a
facility where the primary purpose is classified as Standard
Industrial  Classification (SIC) Code 3273 (Office of
Management and Budget (OMB) SIC Manual, 1987), including
both permanent and portable plants.

9 VAC 25-193-30. Delegation of authority.

The director of the Department of Environmental Quality, or an

i ive his designee, may perform any act
of the board provided under this chapter, except as limited by
§ 62.1-44.14 of the Code of Virginia.
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9 VAC 25-193-40. Effective date of the permit.

This general VPDES permit will become effective on October
1, 1998 This-generalpermit 2003, and it will expire five-years
from-the-effective-date on September 30, 2008. With respect
to a particular facility, this general permit is shall become
effective as—to—any-—covered-ewner upon the facility owner's
compliance with alt the provisions of 9 VAC 25-193-50 and the
receipt of this a copy of the general VPDES permit.

9 VAC 25-193-50. Authorization to discharge.

A. Any owner governed by this general permit is hereby
authorized to discharge to surface waters of the
Commonwealth of Virginia provided that the owner files—and

has filed with the
department the registration statement of described in 9 VAC
25-193-60, files has filed the required permit fee, eemplies has
complied or will comply with the effluent limitations and other
requirements of 9 VAC 25-193-70, and previded—that has
complied with the following conditions:

1. The owner shall not have been requwed to obtain an
individual permit as may be required in the-\V\PDES-Permit
Regulation{9-VVAC25-31-10-et-seg)- 9 VAC 25-31-170 B;

and

2. The owner shall not be authorized by this general permit
to discharge to state waters specifically named in other
board regulations or policies which prohibit such
discharges.

B. Receipt of this general permit does not relieve any owner of
the responsibility to comply with any other applicable federal,
state or local statute, ordinance or regulation.

9 VAC 25-193-60. Registration statement.

A. Deadlines for submitting registration statement. The owner
shall file a complete General VPDES Permit registration
statement which shall serve as a notice of intent to be covered
under the general VPDES permit for ready-mixed concrete
plants. Any owner proposing a new discharge shall file the a
complete registration statement at least 30 days prior to the
date planned for commencing operation of the ready-mixed
concrete plant. Any owner of an existing ready-mixed concrete
plant covered by an individual VPDES permit who is
proposing to be covered by this general permit shall file the a
complete registration statement at least 180 days prior to the
expiration date of the individual VPDES permit. Any owner of
an existing ready-mixed concrete plant not currently covered
by a VPDES permit who is proposing to be covered by this
general permit shall file this a complete registration statement.

B. The required owner shall submit a registration statement
shall-centain that contains the following information:
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1. Name and location of the facility;

2. Name, mailing address, and telephone number of the

Receiving-Stream facility owner;
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A.

3. Name, mailing address, and telephone number of the
operator if different than owner;

4. Facility’s Standard Industrial Classification (SIC) Code(s);
5. Nature of business at facility;

6. Indicate if the facility is proposed or existing; if the facility
has a current VPDES and/or VPA Permit; and Permit
Number(s) for any current VPDES and/or VPA Permits;

7. Description of the wastewater treatment or reuse/recycle
system(s); indicate if there are any system(s) which
operates in a "no discharge" mode;

8. If settling basins are used for treatment and control of
process wastewater and commingled storm water, indicate
the original date of construction, and whether these basins
are lined with concrete or any other impermeable materials;

9. Indicate if there are vehicle/lequipment maintenance
activities on site. If yes, indicate if there is any process
wastewater generated from these activities;

10. Indicate if this facility discharges noncontact cooling
water from a geothermal unit or other system. If yes,
description of the source of noncontact cooling water;

11. Indicate if any chemical additives are used in the
geothermal or other system which discharges noncontact
cooling water. If yes, list of chemical additive employed and
its purpose; proposed schedule and quantity of chemical
usage, and estimated concentration in the discharge;
description of any wastewater treatment or retention during
the use of the additives, if applicable; and a Material Safety
Data Sheet (MSDS) and available aquatic toxicity
information for each additive proposed for use;

12. Description of any measures employed to reclaim, reuse
or disposal of the waste concrete materials;

13. A schematic drawing which shows the source(s) of
water used on the property, the industrial operations
contributing to or using water, and the conceptual design of
the methods of treatment and disposal of wastewater and
solids;

14. A topographic map, extending to at least one mile
beyond property boundary, which shows the outline of the
facility, the location of each of its existing and proposed
intake and discharge points, and the locations of any wells,
springs, and other surface water bodies;

15. Discharge outfall information, including outfall
number(s), processes involved, estimated flow (gallons per
day), receiving water bodies, and duration and frequency of
each discharge (hours per day and days per week);

16. The following certification: "I hereby grant to duly
authorized agents of the Department of Environmental
Quality, upon presentation of credentials, permission to
enter the property where the treatment works is located for
the purpose of determining compliance with or the suitability
of coverage under the General Permit. | certify under
penalty of law that this document and all attachments were
prepared under my direction or supervision in accordance
with a system designed to assure that qualified personnel
properly gather and evaluate the information submitted.
Based on my inquiry of the person or persons who manage
the system or those persons directly responsible for
gathering the information, the information submitted is to the
best of my knowledge and belief true, accurate, and
complete. | am aware that there are significant penalties for
submitting false information including the possibility of fine
and imprisonment for knowing violations."

The registration statement shall be signed in accordance with
the requirements of 9 VAC 25-31-110.

9 VAC 25-193-70. General permit.

Any owner whose registration statement is accepted by the
board will receive the following permit and shall comply with
the requirements contained therein and be subject to all
requirements of the—VPDES Permit—Regulation—(9 VAC
25-31-10-et-seqs).

General Permit No.: VAG11
Effective Date: October 1, 2003
Expiration Date: September 30, 2008

GENERAL PERMIT FOR READY-MIXED CONCRETE
PLANTS

AUTHORIZATION TO DISCHARGE UNDER THE
VIRGINIA POLLUTANT DISCHARGE ELIMINATION
SYSTEM
AND
THE VIRGINIA STATE WATER CONTROL LAW

In compliance with the provisions of the Clean Water Act, as
amended, and pursuant to the State Water Control Law and
regulations adopted pursuant thereto, owners of ready-mixed
concrete plants are authorized to discharge to surface waters
within the boundaries of the Commonwealth of Virginia,
except those specifically named in board regulations or
policies which prohibit such discharges.

The authorized discharge shall be in accordance with this
cover page, Part I--Effluent Limitations and, Monitoring
Requirements, and Special Conditions, Part 1I--Storm Water
Management, and Part llI--Conditions Applicable to All
VPDES Permits, as set forth herein.

PART I.
EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS.

Effluent limitations and monitoring requirements.

1. During the period beginning on the permit's effective date and lasting until the permit's expiration date, the permittee is
authorized to discharge process wastewater which may contain input from vehicle/equipment maintenance activities, and may
be commingled with noncontact cooling water or storm water associated with industrial activity. Samples taken in compliance
with the monitoring requirements specified below shall be taken at the following location(s): outfall(s) serial number:
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Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT CHARACTERISTICS DISCHARGE LIMITATIONS MONITORING REQUIREMENTS
Average Maximum Minimum Frequency Sample Type

Flow (MGD) NL NL NA © Estimate

Total Suspended Solids (mg/l) 30 60 NA © Grab

pH (standard units) NA 9.0% 6.0% © Grab

Total Petroleum Hydrocarbons® (mg/l)  NA 15 NA 1/3 Months Grab

Total Residual Chlorine®® (mg/l) NA Nondetectable ~ NA © Grab

Ammonia-N @@ (mg/) NA NL NA © Grab

Temperature® (°C) NA ®) NA © Immersion

Stabilization

NL = No limitation, monitoring required
NA = Not applicable

®Where the Water Quality Standards (9 VAC 25-260-10-et-seg) establish alternate standards for pH in the waters receiving the
discharge, those standards shall be the maximum and minimum effluent limitations.

@Total Petroleum Hydrocarbons limitation and monitoring are only required where a discharge contains process wastewater
generated from the vehlcle/equrpment malntenance activities. Total Petroleum Hydrocarbons shall be analyzed in—aceerdance
using the Wisconsin Department of Natural
Resources MOdIerd Diesel Range Organrcs Method as specmed in Wlsconsm publication SW-141 (1995), or by EPA SW-846
Method 8015B (1996) for diesel range organics, or by EPA SW-846 Method 8270C (1996). If Method 8270C is used, the lab
must report the combination of diesel range organics and polynuclear aromatic hydrocarbons.

®)Chlorine and temperature limitation, and chlorine, ammonia and temperature monitoring are only required where a discharge
contains noncontact cooling water.

“Chlorine limitation of nondetectable (<0.1 mg/l) and chlorine and ammonia monitoring are only required where the source of

coollng water is chlonnated or where—ehterrne—rs—added contalns chloramines. Chlorine—residual-shall-be-measure—using—an

®)The effluent temperature shall not exceed a maximum 32°C for discharges to nontidal coastal and piedmont waters, 31°C for
mountain and upper piedmont waters, 21°C for put and take trout waters, or 20°C for natural trout waters. No maximum
temperature limit applies to discharges to estuarine waters.

For estuarine waters, nontidal coastal and piedmont waters, mountain and upper piedmont waters, and put and take trout
waters, the effluent shall not cause an increase in temperature of the receiving stream of more than 3°C above the natural water
temperature. For natural trout waters, the temperature of the effluent shall not cause an increase of 1°C above natural water
temperature. The effluent shall not cause the temperature in the receiving stream to change more than 2°C per hour, except in
the case of natural trout waters where the hourly temperature change shall not exceed 0.5°C.

Natural temperature is defined as that temperature of a body of water (measured as the arithmetic average over one hour) due
solely to natural conditions without the influence of any point-source discharge.

© For a facility that was covered by the previous general permit, and reduced monitoring was granted and compliance
demonstrated, monitoring frequency shall be 1/quarter. In all other cases, monitoring frequency shall be 1/month in the first year
of permit coverage. If the first year results demonstrate full compliance with the effluent limitations and the permittee recelves
authorization from the DEQ regional office, monitoring frequency shall be reduced to 1/quarter

Should the permittee be issued a warning letter related to violation of effluent limitations, a notice of violation, or be the subject of
an active enforcement action, monitoring frequency shall be reverted to 1/month, upon issuance of the letter or notice or initiation
of the enforcement action and remain in effect until the permit's expiration date. Reports of quarterly monitoring shall be
submitted to the DEQ regional office no later than the 10th day of April, July, October, and January.

Part I. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS.
A. Effluent limitations and monitoring requirements.

2. During the period beginning on the permit's effective date and lasting until the permit's expiration date, the permittee is
authorized to discharge noncontact cooling water. Samples taken in compliance with the monitoring requirements specified
below shall be taken at the following location(s): outfall(s) serial number

Volume 19, Issue 11 Monday, February 10, 2003

1569



Proposed Regulations

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT CHARACTERISTICS DISCHARGE LIMITATIONS MONITORING REQUIREMENTS
Average Maximum Minimum Frequency Sample Type

Flow (MGD) NL NL NA @ Estimate

pH (standard units) NA 9.0% 6.0% @ Grab

Total Residual Chlorine® (mg/l) NA Nondetectable NA 4) Grab

Ammonia-N @ (mgl/l) NA NL NA @ Grab

Temperature (°C) NA @ NA @ Immersion

Stabilization

NL = No limitation, monitoring required
NA = Not applicable

®Where the Water Quality Standards (9 VAC 25-260-10-et-seg.) establish alternate standards for pH in the waters receiving the
discharge, those standards shall be the maximum and minimum effluent limitations.

@Chlorine limitation of nondetectable (<0.1 mg/l) and chlorine and ammonia monitoring are only required where the source of

coollng water is chlorinated or whe;e—ehmlemnre—is—added contalns chloramines. Chlerine—residual-shall-be-measured-using—an

®)The effluent temperature shall not exceed a maximum 32°C for discharges to nontidal coastal and piedmont waters, 31°C for
mountain and upper piedmont waters, 21°C for put and take trout waters, or 20°C for natural trout waters. No maximum
temperature limit applies to discharges to estuarine waters. For estuarine waters, nontidal coastal and piedmont waters,
mountain and upper piedmont waters, and put and take trout waters, the effluent shall not cause an increase in temperature of
the receiving stream of more than 3°C above the natural water temperature. For natural trout waters, the temperature of the
effluent shall not cause an increase of 1°C above natural water temperature. The effluent shall not cause the temperature in the
receiving stream to change more than 2°C per hour, except in the case of natural trout waters where the hourly temperature
change shall not exceed 0.5°C. Natural temperature is defined as that temperature of a body of water (measured as the
arithmetic average over one hour) due solely to natural conditions without the influence of any point-source discharge.

“ For a facility that was covered by the previous general permit, and reduced monitoring was granted and compliance
demonstrated, monitoring frequency shall be 1/quarter. In all other cases, monitoring frequency shall be 1/month in the first year
of permit coverage. If the first year results demonstrate full compliance with the effluent limitations and the permittee recelves
authorization from the DEQ regional office, monitoring frequency shall be reduced to 1/quarter

Should the permittee be issued a warning letter related to violation of effluent limitations, a notice of violation, or be the subject of
an active enforcement action, monitoring frequency shall be reverted to 1/month, upon issuance of the letter or notice or initiation
of the enforcement action and remain in effect until the permit's expiration date. Reports of quarterly monitoring shall be
submitted to the DEQ regional office no later than the 10th day of April, July, October, and January.

Part I. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS--STORM EVENT MONITORING.
A. Effluent limitations and monitoring requirements--storm event monitoring.

3. During the period beginning on the permit's effective date and lasting until the permit's expiration date, the permittee is
authorized to discharge storm water associated with industrial activity which does not combine with other process wastewaters
or noncontact cooling water prior to discharge. Samples taken in compliance with the monitoring requirements specified below
shall be taken at the following location(s): outfall(s) sesal number

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT CHARACTERISTICS DISCHARGE LIMITATIONS MONITORING REQUIREMENTS
Maximum Minimum Frequency Sample Type

Flow (MG) NL NA 1/Year Estimate™

Total Petroleum Hydrocarbons® (mg/l) NL NA 1/Year Grab®

Chemical-Oxygen-Demand-(mgh) NE NA HYear Grab®

Total Suspended Solids (mg/l) NL NA 1/Year Grab®

Total Recoverable Iron (mg/l) NL NA 1/Year Grab®
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pH (standard units) NL NL 1/Year Grab®

NL = No limitation, monitoring required
NA = Not applicable

WEstimate of the total volume of the discharge during the storm event in accordance with the Operation and Maintenance
Manual.

@The grab sample shall be taken during the first 30 minutes of the discharge. If during the first 30 minutes it was impracticable,
then a grab sample shall be taken during the first hour of discharge, and the permittee shall submit with the Discharge
Monitoring Report a description of why a grab sample during the first 30 minutes was impracticable.

®)Total Petroleum Hydrocarbons shall be analyzed i
Methods;18th-edition-5520-F using the Wisconsin Department of Natural Resources Modified Dlesel Range Organics Method
as specified in Wisconsin publication SW-141 (1995), or by EPA SW-846 Method 8015B (1996) for diesel range organics, or by
EPA SW-846 Method 8270C (1996). If Method 8270C is used, the lab must report the combination of diesel range organics and
polynuclear aromatic hydrocarbons.

4. All storm water samples shall be collected from the discharge resulting from a storm event that is greater than 0.1 inches in
magnitude and that occurs at least 72 hours from the previously measurable (greater than 0.1 inch rainfall) storm event.
Specific storm event data shall be reported with the Discharge Monitoring Report in accordance with Part Il A.

5. Reports of annual monitoring shall be submitted to the DEQ regional office no later than the 10th day of the-menth-following

the-anniversary-ofthe-coverage-of the-general-permit January of each year.

6. A quarterly visual monitoring shall be performed and recorded in accordance with Part Il D.

B. Special conditions.

1. There shall be no discharge of floating solids or visible
foam in other than trace amounts.

2. Except as expressly authorized by this permit, no
product, materials, industrial wastes, or other wastes
resulting from the purchase, sale, mining, extraction,
transport, preparation, or storage of raw or intermediate
materials, final product, byproduct or wastes, shall be
handled, disposed of, or stored so as to permit a discharge
of such product, materials, industrial wastes, or other
wastes to surface waters.

3. Vehicles and equipment utilized during the industrial
activity on a site must be operated and maintained in such a
manner as to minimize the potential or actual point source
pollution of surface waters. Fuels, lubricants, coolants, and
hydraulic fluids, or any other petroleum products, shall not
be disposed of by discharging on the ground or into surface
waters. Spent fluids shall be disposed of in a manner so as
not to enter the surface or ground waters of the state and in
accordance with the applicable state and federal disposal
regulations. Any spilled fluids shall be cleaned up to the
maximum extent practicable and disposed of in a manner
so as not to allow their entry into the surface or ground
waters of the state.

4. There shall be no product mixing unit washout or truck
washing activities conducted outside of the designated
washdown and washout areas. All washout water shall be
collected for recycle or treated prior to discharge.

5. Any waste concrete and dredged solids from the settling
basins shall be managed within a designated area, and any
wastewaters including storm water generated from these

activities shall be collected for recycle or treated prior to
discharge.

6. No sewage discharges to surface waters are permitted
under this general permit.

7. For geothermal or other system which discharges
noncontact cooling water, the use of any chemical additives,
except chlorine, without prior approval is prohibited under
this general permit. Prior approval shall be obtained from
the DEQ Regional Office before any changes are made to
the chemical usage in the geothermal or other system.
Requests for approval of chemical use shall be made in
writing and shall include the following information:

a. The chemical additive to be employed and its purpose;

b. The proposed schedule and quantity of chemical
usage, and the estimated concentration in the discharge;

c. The wastewater treatment or retention (if any) to be
provided during the use of the additive; and

d. A Material Safety Data Sheet (MSDS) and available
aquatic toxicity information for each additive proposed for
use.

8. Within six-menths 180 days after the date of coverage
under this general permit, the permittee shall develop an
Operations and Maintenance (O&M) Manual for the
permitted facility. The O&M Manual shall include
procedures and practices for the mitigation of pollutant
discharges and for the protection of state waters from the
facility's operations. The manual shall address, at a
minimum, operations and maintenance practices for the
wastewater treatment process units and chemical and
material storage areas, solids management and disposal
procedures, temporary and long-term facility closure plans,
testing requirements and procedures, recordkeeping and
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reporting requirements and the duties and roles of
responsible officials.

The permittee shall implement the O&M Manual procedures
and practices as soon as possible but no later than 12
months after the date of coverage under this general permit.
The manual shall be kept on site at the permitted facility and
shall be made available to the department upon request.

For a facility that was covered by the previous permit, an
O&M Manual was required to be developed and
implemented for that facility. Within 90 days after the date of
coverage under this general permit, the existing O&M
Manual shall be reviewed and modified, as appropriate, to
conform to the requirements of this permit. The existing
O&M Manual shall continue to be implemented until the
manual, if required, is revised and implemented.

9. If the ready-mixed concrete plant discharges through a
municipal separate storm sewer system to surface waters,
the permittee shall, within 30 days of coverage under this
general permit, notify the owner of the municipal separate
storm sewer system of the existence of the discharge and
provide the following information: the name of the facility; a
contact person and phone number; nature of the discharge;
number of the outfalls; and the location of the discharge. A
copy of such notification shall be provided to the
department.

10. The permittee shall conduct daily inspections while the
facility is in operation, to ensure that all basins and lagoons
maintain a minimum freeboard of one foot at all times.
Should the one-foot freeboard not be maintained, the
permittee shall immediately notify the DEQ Regional Office,
describe the problem and corrective measures taken to
correct the problem. Within five days of notification, the
permittee shall submit a written statement to the regional
office of explanation and corrective measures taken. The
permittee shall maintain an inspection log including at least
the date and time of inspection, the printed name and the
handwritten signature of the inspector, the freeboard
measurement in inches, a notation of observation made,
and any corrective measures, if appropriate, taken. The log
shall be kept onsite and be made available to the
department upon request.

11. For treatment systems which operate only in a "no
discharge" mode, there shall be no discharge of pollutants
to surface waters from these systems except in the case of
a storm event which is greater than a 25 year-24 hour storm
event. The operation of these systems shall not contravene
the Water Quality Standards (9 VAC 25-260-10-et-seg:), as
adopted and amended by the board, or any provision of the
State Water Control Law.

12. The permittee shall notify the department as soon as he
knows or has reason to believe:

a. That any activity has occurred or will occur which would
result in the discharge, on a routine or frequent basis, of
any toxic pollutant which is not limited in this permit if that
discharge will exceed the highest of the following
notification levels:

(1) One hundred micrograms per liter (100 ig/l);

(2) Two hundred micrograms per liter (200 ig/l) for
acrolein and acrylonitrile; five hundred micrograms per
liter (500 wug/l) for 2,4-dinitrophenol and for
2-methyl-4,6-dinitrophenol; and one milligram per liter
(1 mg/l) for antimony;

(3) Five times the maximum concentration value
reported for that pollutant in the permit application; or

(4) The level established by the board in accordance
with 9 VAC 25-31-220 F.

b. That any activity has occurred or will occur which would
result in any discharge, on a nonroutine or infrequent
basis, of a toxic pollutant which is not limited in this permit
if that discharge will exceed the highest of the following
notification levels:

(1) Five hundred micrograms per liter (500 ug/l);
(2) One milligram per liter (1 mg/l) for antimony;

(3) Ten times the maximum concentration value
reported for that pollutant in the permit application; or

(4) The level established by the board in accordance
with 9 VAC 25-31-220 F.

13. All settling basins used for treatment and control of
process wastewater and commingled storm water that were
constructed on or after February 2, 1998, shall be lined with
concrete or any other impermeable materials prior to
commencing operation.

14. Treated wastewater may be used on site for the
purposes of dust suppression. Dust suppression shall be
carried out as a best management practice but not a
wastewater disposal method. No ponding or surface runoff
shall occur as a result of such activity.

PART II.
STORM WATER MANAGEMENT.

A. Recording of results. For each discharge measurement or
sample taken pursuant to the storm event monitoring
requirements of this permit, the permittee shall record and
report with the Discharge Monitoring Repert Reports (DMRS)
the following information—in—addition—to—any—applicable
reperting-requirements-of Part-H:

1. The date and duration (in hours) of the storm event(s)
sampled;

2. The rainfall measurements or estimates (in inches) of the
storm event which generated the sampled discharge; and

3. The duration between the storm event sampled and the
end of the previous measurable (greater than 0.1 inch
rainfall) storm event.

B. Representative discharge. When a facility has two or more
exclusively storm water outfalls that, based on a consideration
of industrial activity, significant materials, and management
practices and activities within the area drained by the outfall,
the permittee reasonably believes discharge substantially
identical effluent, the permittee may test the effluent of one of

such outfalls and include with the DBischarge—Meonitoring
Report DMRs an explanation that the quantitative data also
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applies to the substantially identical outfalls provided that the
permittee includes a description of the location of the outfalls
and explains in detail why the outfalls are expected to
discharge substantially identical effluent. In addition, for each
exclusively storm water outfall that the permittee believes is
representative, an estimate of the size of the drainage area (in
square feet) and an estimate of the runoff coefficient of the
drainage area (e.g., low (under 40%), medium (40% to 65%)
or high (above 65%)) shall be provided.

C. Sampling waiver. When a permittee is unable to collect
storm water samples for—the—storm—event—monitoring
requirements required in Part | A or other applicable sections
of this permit within a specified sampling period due to
adverse climatic condltlons the permlttee must—subnmt—m%h

the—event shaII coIIect a substltute sample from a separate
qualifying event in the next period and submit these data
along with the data for the routine sample in that period.
Adverse weather conditions which may prohibit the collection
of samples include weather conditions that create dangerous
conditions for personnel (such as local flooding, high winds,
hurricane, tornadoes, electrical storms, etc.) or otherwise
make the collection of a sample |mpract|cable (drought,
extended frozen conditions, etc.).
from-—exercising-this—waiver-more—than—once—foreach—outfall
D. Quarterly visual examination of storm water quality. The
permittee shall perform and document a visual examination of
a storm water discharge associated with industrial activity from
each outfall, except discharges exempted below. The visual
examination(s) must be made during daylight hours (e.g.,
normal working hours), at least once in each of the following
three-month periods: January through March, April through
June, July through September, and October through
December.

1. Examinations shall be made of samples collected within
the first 30 minutes (or as soon thereafter as practical, but
not to exceed one hour) of when the runoff or snowmelt
begins discharging. The examination shall document
observations of color, odor, clarity, floating solids, settled
solids, suspended solids, foam, oil sheen, and other
obvious indicators of storm water pollution. The examination
must be conducted in a well lit area. No analytical tests are
required to be performed on the samples. All such samples
shall be collected from the discharge resulting from a storm
event that is greater than 0.1 inches in magnitude and that
occurs at least 72 hours from the previous measurable
(greater than 0.1 inch rainfall) storm event. The required 72-
hour storm event interval is waived where the preceding
measurable storm event did not result in a measurable
discharge from the facility. The required 72-hour storm
event interval may also be waived where the permittee
documents that less than a 72-hour interval is
representative for local storm events during the season
when sampling is being conducted. If no qualifying storm
event resulted in discharge from the facility during a
monitoring period, visual monitoring is exempted provided
that the permittee document that no qualifying storm event
occurred that resulted in storm water discharge during that

quarter. Where practicable, the same individual should carry
out the collection and examination of discharges for the
entire permit term.

2. Visual examination reports must be maintained onsite
with the pollution prevention plan. The report shall include
the outfall location, the examination date and time,
examination personnel, the nature of the discharge (i.e.,
runoff or snow melt), visual quality of the storm water
discharge (including observations of color, odor, clarity,
floating solids, settled solids, suspended solids, foam, oil
sheen, and other obvious indicators of storm water
pollution), and probable sources of any observed storm
water contamination.

3. If the facility has two or more outfalls that, based on a
consideration of industrial activity, significant materials, and
management practices and activities within the area drained
by the outfall, the permittee reasonably believes discharge
substantially identical effluents, the permittee may collect a
sample of effluent of one of such outfalls and report that the
examination data also applies to the substantially identical
outfall(s) provided that the permittee includes in the storm
water pollution prevention plan a description of the location
of the outfalls and explains in detail why the outfalls are
expected to discharge substantially identical effluents. In
addition, for each outfall that the permittee believes is
representative, an estimate of the size of the drainage area
(in square feet) and an estimate of the runoff coefficient of
the drainage area (i.e., low (under 40%), medium (40 to
65%), or high (above 65%)) shall be provided in the plan.

4. When the permittee is unable to conduct the visual
examination due to adverse climatic conditions, the
permittee must document the reason for not performing the
visual examination and retain this documentation onsite with
the records of the visual examinations. Adverse weather
conditions that may prohibit the collection of samples
include weather conditions that create dangerous conditions
for personnel (such as local flooding, high winds, hurricane,
tornadoes, electrical storms, etc.) or otherwise make the
collection of a sample impracticable (drought, extended
frozen conditions, etc.).

E. Allowable nonstorm water discharges.

1. The following nonstorm water discharges are authorized
by this permit provided the nonstorm water component of
the discharge is in compliance with Part Il E 2 below.

a. Discharges from fire fighting activities;
b. Fire hydrant flushings;
c. Potable water including water line flushings;

d. Uncontaminated air
condensate;

conditioning or compressor

e. Irrigation drainage;

f. Landscape watering provided all pesticides, herbicides,
and fertilizer have been applied in accordance with
manufacturer’s instructions;

g. Pavement wash waters where no detergents are used
and no spills or leaks of toxic or hazardous materials
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have occurred (unless all spilled material has been
removed);

h. Routine external building wash down which does not
use detergents;

i. Uncontaminated ground water or spring water;

j- Foundation or footing drains where flows are not
contaminated with process materials such as solvents;

k. Incidental windblown mist from cooling towers that
collects on rooftops or adjacent portions of the facility, but
NOT intentional discharges from the cooling tower (e.g.,
"piped" cooling tower blowdown or drains).

2. Except for flows from fire fighting activities, the Storm
Water Pollution Prevention Plan must include:

a. ldentification of each allowable nonstorm water source;
b. The location where it is likely to be discharged; and
c. Descriptions of appropriate BMPs for each source.

3. If mist blown from cooling towers is included as one of
the allowable nonstorm water discharges, the facility must
specifically evaluate the potential for the discharges to be
contaminated by chemicals used in the cooling tower. The
permittee must determine that the levels of such chemicals
in the discharges will not cause or contribute to a violation
of an applicable water quality standard after implementation
of the BMPs selected to control such discharges.

F. Releases of hazardous substances or oil in excess of
reportable quantities. The discharge of hazardous substances
or oil in the storm water discharge(s) from this facility shall be
prevented or minimized in accordance with the applicable
storm water pollution prevention plan for the facility. This
permit does not authorize the discharge of hazardous
substances or oil resulting from an onsite spil. Where a
release containing a hazardous substance or oil in an amount
equal to or in excess of a reportable quantity established
under either 40 CFR Part 110 (1998), 40 CFR Part 117 (1998)
or 40 CFR Part 302 (1998) occurs during a 24-hour period,
the permittee is required to notify the department in
accordance with the requirements of Part Ill G as soon as he
has knowledge of the discharge. Where a release enters a
municipal separate storm sewer system (MS4), the permittee
shall also notify the owner of the MS4. In addition, the storm
water pollution prevention plan required by this permit must be
reviewed to identify measures to prevent the reoccurrence of
such releases and to respond to such releases, and the plan
must be modified where appropriate. This permit does not
relieve the permittee of the reporting requirements of 40 CFR
Part 110 (1998), 40 CFR Part 117 (1998) and 40 CFR Part
302 (1998) or § 62.1-44.34:19 of the Code of Virginia.

B- G. Storm water pollution prevention plans. A storm water
pollution prevention plan shall is required to be developed for
each the facility covered-by-this-permit. Ste#m—water—pelmaen
prevention—plans The plan shall be prepared in accordance
with good engineering practices—Fhe—plar, and shall identify
potential sources of pollution which may reasonably be
expected to affect the quality of storm water discharges
associated with industrial activity from the facility. In addition,

the plan shall describe and ensure the implementation of
practices which are to be used to reduce the pollutants in
storm water discharges associated with industrial activity at
the facility and to assure compliance with the terms and
conditions of this permit. Faeilities Permittees must implement
the provisions of the storm water pollution prevention plan

required-underthis-part as a condition of this permit.

The storm water pollution prevention plan requirements of this
permit may be fulfilled by incorporating by reference other
plans or documents such as an erosion and sediment control
plan, a spill prevention control and countermeasure (SPCC)
plan developed for the facility under § 311 of the Clean Water
Act or best management practices (BMP) programs otherwise
required for the facility provided that the incorporated plan
meets or exceeds the plan requirements of Part Il G 4. If an
erosion and sediment control plan is being incorporated by
reference, it shall have been approved by the locality in which
the activity is to occur or by another appropriate plan
approving authority authorized under the Virginia Erosion and
Sediment Control Regulation, 4 VAC 50-30. All plans
incorporated by reference into the storm water pollution
prevention plan become enforceable under this permit.

E- 1. Deadlines for plan preparation and compliance.

4. a. For a storm water discharge associated with
industrial activity that is existing on or before the effective
date of this permit, the storm water pollution prevention
plan: shall be prepared and implemented as expeditiously
as practicable, but not later than 270 days from the date
of coverage under this permit. For a facility that was
covered by the previous permit, a storm water pollution
prevention plan was required to be developed and
implemented for that facility. Within 120 days after the
date of coverage under this permit, the existing storm
water pollution prevention plan shall be reviewed and
modified, as appropriate, to conform to the requirements
of this permit. The existing storm water pollution
prevention plans shall continue to be implemented until a
new plan, if required, is developed and implemented.

i it and
5-—Shallp S"F dle Iel |ple.| entatior | and eFe| pla ce-wit 'F
2- b. The plan for any facility where industrial activity
commences en—or after the effective date of eeverage
wnder this permit, and except as provided elsewhere in
this permit, shall be prepared, implemented and provide
for compliance with the terms of the plan and this permit
on or before the date of submission of a registration
statement to be covered under this permit.

c. In cases where construction is necessary to implement
measures required by the plan, the plan shall contain a
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schedule that provides compliance with the plan as
expeditiously as practicable, but no later than three years
from the date of coverage under this permit. Where a
construction compliance schedule is included in the plan,
the schedule shall include appropriate nonstructural
and/or temporary controls to be implemented in the
affected portion(s) of the facility prior to completion of the
permanent control measure.

F- 2. Signature and plan review.

4. a. The plan shall be signed in accordance with Part Il
K {signatoryrequirements), and be retained on-site at the
facility covered by this permit in accordance with Part Il B
(ete.' tion-olfeco ds) HG. this—pern IE vVRet E'el'e are ’ ©
shall-be-kept-at-the nearest-company-office.

2- b. The permittee shall make plans the storm water
pollution prevention plan, annual site compliance
inspection report, or other information available to the
department upon request.

3- ¢. The beard director, or his designee, may notify the
permittee in writing at any time that the plan does not
meet one or more of the minimum requirements of this
part. Such notification shall identify those provisions of
the permit which are not being met by the plan, and
identify which provisions of the plan require modifications
in order to meet the minimum requirements of this part.
Within 38 60 days of such notification from the beard
director, or as otherwise provided by the beard director,
the permittee shall make the required changes to the plan
and shall submit to the department a written certification
that the requested changes have been made.

G- 3. Keeping plans current. The permittee shall amend the
plan whenever there is a change in design, construction,
operation, or maintenance, which has a significant effect on
the potential for the discharge of pollutants to surface
waters of the state or if the storm water pollution prevention
plan proves to be ineffective in eliminating or significantly
minimizing pollutants from sources identified under Part Il H

ipti i G 4 b of this
permit, or in otherwise achieving the general objectives of
controlling pollutants in storm water discharges associated
with industrial activity.

H- 4. Contents of plan. The plan shall include, at a
minimum, the following items:

4. a. Pollution prevention team. Each plan shall identify a
specific individual or individuals within the facility
organization as members of a storm water pollution
prevention team that are responsible for developing the
storm water pollution prevention plan and assisting the
facility or plant manager in its implementation,
maintenance, and revision. The plan shall clearly identify
the responsibilities of each team member. The activities
and responsibilities of the team shall address all aspects
of the facility's storm water pollution prevention plan.

2- b. Description of potential pollutant sources. Each plan
shall provide a description of potential sources which may
reasonably be expected to add significant amounts of

pollutants to storm water discharges or which may result
in the discharge of pollutants during dry weather from
separate storm sewers draining the facility. Each plan
shall identify all activities and significant materials which
may potentially be significant pollutant sources. Each plan
shall include, at a minimum:

& (1) Drainage. &) A site map indicating an outline of
the portions of the drainage area of each storm water
outfall that are within the facility boundaries, each
existing structural control measure to reduce pollutants
in storm water runoff, surface water bodies, locations
where significant materials are exposed to precipitation,
locations where major spills or leaks identified under
Part Il H2<€ G 4 b (3) {spills-and-leaks)-of this-permit
have occurred, and the locations of the following
activities: fueling stations; vehicle and equipment
maintenance and/or cleaning areas; loading/unloading
areas; bag house or other dust control device,
recycle/sedimentation pond, clarifier or other device
used for the treatment of process wastewater, and the
areas that drain to the treatment device, locations used
for the treatment; storage or disposal of wastes; liquid
storage tanks; processing areas; and storage areas. {2}
The map must indicate the outfall locations and the
types of discharges contained in the drainage areas of
the outfalls; and for each area of the facility that
generates storm water discharges associated with
industrial activity with a reasonable potential for
containing significant amounts of pollutants, a
prediction of the direction of flow, and an identification
of the types of pollutants which are likely to be present
in storm water discharges associated with industrial
activity. Factors to consider include the toxicity of the
chemicals; quantity of chemicals used, produced or
discharged; the likelihood of contact with storm water;
and history of significant leaks or spills of toxic or
hazardous pollutants. Flows with a significant potential
for causing erosion shall be identified.

b- (2) Inventory of exposed materials. An inventory of
the types of materials handled at the site that
potentially may be exposed to precipitation. Such
inventory shall include a narrative description of
significant materials that have been handled, treated,
stored or disposed in a manner to allow exposure to
storm water between the time of three years prior to the
date of coverage under this general permit and the
present; method and location of on-site storage or
disposal; materials management practices employed to
minimize contact of materials with storm water runoff
between the time of three years prior to the date of
coverage under this general permit and the present; the
location and a description of existing structural and
nonstructural control measures to reduce pollutants in
storm water runoff; and a description of any treatment
the storm water receives.

& (3) Spills and leaks. A list of significant spills and
significant leaks of toxic or hazardous pollutants that
occurred at areas that are exposed to precipitation or
that otherwise drain to a storm water conveyance at the
facility after the date of three years prior to the date of
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coverage under this general permit. Such list shall be
updated as appropriate during the term of the permit.

& (4) Sampling data. A summary of existing discharge
sampling data describing pollutants in storm water
discharges from the facility, including a summary of
sampling data collected during the term of this permit.

e- (5) Risk identification and summary of potential
pollutant sources. A narrative description of the
potential pollutant sources from the following activities:
loading and unloading operations; outdoor storage
activities; outdoor manufacturing or processing
activities; significant dust or particulate generating
processes; and on-site waste disposal practices. The
description shall specifically list any significant potential
source of pollutants at the site and for each potential
source, any pollutant or pollutant parameter (e.g.,
biochemical oxygen demand, etc.) of concern shall be
identified.

3- c. Measures and controls. Each facility covered by this
permit shall develop a description of storm water
management controls appropriate for the facility, and
implement such controls. The appropriateness and
priorities of controls in a plan shall reflect identified
potential sources of pollutants at the facility. The
description of storm water management controls shall
address the following minimum components, including a
schedule for implementing such controls:

& (1) Good housekeeping. Good housekeeping
requires the clean and orderly maintenance of areas
whieh that may contribute pollutants to storm waters
discharges ir—a—clean,—orderly—manner. Particular
attention should be paid to areas where raw materials
are stockpiled, material handling areas, storage areas,
liquid storage tanks, and loading/unloading areas. The
plan shall describe procedures performed to minimize
the discharge of: spilled cement, aggregate (including
sand and gravel), fly ash, settled dust, or other
significant material in storm water from paved portions
of the site that are exposed to storm water. Regular
sweeping or other equivalent measures to minimize the
presence of these materials shall be employed. The
frequency of sweeping or equivalent measures shall be
specified in the plan based upon a consideration of the
amount of industrial activity occurring in the areas and
the frequency of precipitation, but it shall be a minimum
of once a week if cement, aggregate, kiln dust, fly ash
or settled dust are being handled/processed. Where
practicable, efforts must be made to prevent the
exposure of fine granular solids (cement, fly ash, etc.)
to storm water by storing these materials in enclosed
silos/hoppers, buildings or under other covering.

b- (2) Preventive maintenance. A preventive
maintenance program shall involve timely inspection
and maintenance of storm water management devices
(e.g., cleaning oil/water separators, catch basins) as
wellas inspecting and testing facility equipment and
systems to uncover conditions that could cause
breakdowns or failures resulting in discharges of

pollutants to surface waters, and ensuting appropriate
maintenance of such equipment and systems.

& (3) Spill prevention and response procedures. Areas
where potential spills which can contribute pollutants to
storm water discharges can occur, and their
accompanying drainage points shall be identified
clearly in the storm water pollution prevention plan.
Where appropriate, specifying material handling
procedures, storage requirements, and use of
equipment such as diversion valves in the plan should
be considered. Procedures for cleaning up spills shall
be identified in the plan and made available to the
appropriate personnel. The necessary equipment to
implement a clean up should be available to personnel.

& (4) Routine facility inspections. lr—additionte—oras

Facility personnel who are familiar with the industrial
activity, the BMPs and the storm water pollution
prevention plan shall be identified to inspect designated
eqmpment and areas of the facility at—appropriate
. Inspections shall be
conducted while the facility is in operation and include,
but are not limited to, the following areas exposed to
storm water: material handling areas, above ground
storage tanks, hoppers or silos, dust
collection/containment systems, and truck wash
down/equipment cleaning areas. The inspection
frequency shall be specified in the plan based on a
consideration of the level of industrial activity at the
facility, but it shall be a minimum of quarterly unless
more frequent intervals are specified elsewhere in the
permit. A set of tracking or followup procedures shall be
used to ensure that appropriate actions are taken in
response to the inspections. Records of inspections
shall be maintained with the pollution prevention plan.

e: (5) Employee training. Employee training programs
shall inform personnel responsible for implementing
activities identified in the storm water pollution
prevention plan or otherwise responsible for storm
water management at all levels of responsibility of the
components and goals of the storm water pollution
prevention plan. Training should address topics such
as spill response, good housekeeping and material
management practices. A pollution prevention plan
shall identify periodic dates for such training.

£ (6) Recordkeeping and internal reporting procedures.
A description of incidents such as spills, or other
discharges, along with other information describing the
quality and quantity of storm water discharges shall be
included in the plan required—under—this—part.
Inspections and maintenance activities shall be
documented and records of such activities shall be
incorporated into the plan.

g- (7) Sediment and erosion control. The plan shall
identify areas which, due to topography, activities, or
other factors, have a high potential for significant soil
erosion, and identify structural, vegetative, and/or
stabilization measures to be used to limit erosion.
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h- (8) Management of runoff. The plan shall contain a
narrative consideration of the appropriateness of
traditional storm water management practices
(practices other than those which control the generation
or source(s) of pollutants) used to divert, infiltrate,
reuse, or otherwise manage storm water runoff in a
manner that reduces pollutants in storm water
discharges from the site. The plan shall provide that
measures that the permittee determines to be
reasonable and appropriate shall be implemented and
maintained. The potential of various sources at the
facility to contribute pollutants to storm water
discharges associated with industrial activity {see-Part

H-H-2(deseription-of potential-poliutant-sources)-of this
permity shall be considered when determining
reasonable and appropriate measures. Appropriate
measures may include: vegetative swales and
practices, reuse of collected storm water (such as for a
process or as an irrigation source), inlet controls (such
as oil/water separators), snow management activities,
infiltration devices, and wet detention/retention devices;
or other equivalent measures.

4. d. Comprehensive site compliance evaluation.
Qualified facility personnel who are familiar with the
industrial activity, the BMPs and the storm water pollution
prevention plan shall conduct site compliance evaluations
at appropriate intervals specified in the plan, but, in no
case less than once a year. Such evaluations shall
provide include the following:

a (1) Areas contributing to a storm water discharge
associated with industrial activity shall be visually
inspected for evidence of, or the potential for, pollutants
entering the drainage system. Measures to reduce
pollutant loadings shall be evaluated to determine
whether they are adequate and properly implemented
in accordance with the terms of the permit or whether
additional control measures are needed. Structural
storm water management measures, sediment and
erosion control measures, and other structural pollution
prevention measures identified in the plan shall be
observed to ensure that they are operating correctly. A
visual inspection of equipment needed to implement
the plan, such as spill response equipment, shall be
made.

b- (2) Based on the results of the inspection evaluation,
the description of potential pollutant sources identified
in the plan in accordance with Part Il H—Z—(deseﬁpuen—ei

G 4 b and
pollution prevention measures and controls identified in
the plan in accordance with Part Il H-3-{measures—and
controls)}—of-this—permit G 4 c shall be revised as
appropriate within 14—days two weeks of such
inspection  evaluation and shall prowde for
implementation of any changes to the plan in a timely
manner, but in no case more than 96-days 12 weeks

after the inspeetion evaluation.

€= (3) A report summarizing the scope of the inspection,
personnel making the inspection, the date(s) of the
inspection, major observations relating to the

implementation of the storm water pollution prevention
plan, and actions taken in accordance with Part Il H-4-b
ofthispermit G 4 d shall be made and retained as part
of the storm water pollution prevention plan as required
in Part Il B. The report shall identify any incidents of
noncompliance. Where a report does not identify any
incidents of noncompliance, the report shall contain a
certification that the facility is in compliance with the
storm water pollution prevention plan and this permit.
The report shall be signed in accordance with Part Il K

si . ) of thi . | ;
(4) Where compliance evaluation schedules overlap
with inspections required under Part Il G 4 c (4), the
compliance evaluation may be conducted in place of
one such inspection.

PART llI.
CONDITIONS APPLICABLE TO ALL VPDES PERMITS.

A. Monitoring.

1. Samples and measurements taken as required by this
permit shall be representative of the monitored activity.

2. Monitoring shall be conducted according to procedures
approved under 40 CFR Part 136 or alternative methods
approved by the U.S. Environmental Protection Agency
unless other procedures have been specified in this permit.

3. The permittee shall periodically calibrate and perform
maintenance procedures on all monitoring and analytical
instrumentation at intervals that will ensure accuracy of
measurements.

B. Records.

1. Records of monitoring information shall include:

a. The date, exact place, and time of sampling or
measurements;

b. The individuals who performed the sampling or
measurements;

c. The dates and times analyses were performed;
d. The individuals who performed the analyses;

e. The analytical techniques or methods used; and
f. The results of such analyses.

2. Except for records of monitoring information required by
this permit related to the permittee's sewage sludge use
and disposal activities, which shall be retained for a period
of at least five years, the permittee shall retain (i) records of
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all monitoring information including all calibration and
maintenance records and all original strip chart recordings
for continuous monitoring instrumentation, (ii) copies of all
reports required by this permit, and (iii) records of all data
used to complete the registration statement for this permit
for a period of at least three years from the date of the
sample, measurement, report or request for coverage. This
period of retention shall be extended automatically during
the course of any unresolved litigation regarding the
regulated activity or regarding control standards applicable
to the permittee, or as requested by the board.

C. Reporting monitoring results.

1. The permittee shall submit the results of the monitoring
required by this permit not later than the 10th day of the
month after monitoring takes place, unless another
reporting schedule is specified elsewhere in this permit.
Monitoring results shall be submitted to the department's
regional office.

2. Monitoring results shall be reported on a Discharge
Monitoring Report (DMR) or on forms provided, approved or
specified by the department.

3. If the permittee monitors any pollutant specifically
addressed by this permit more frequently than required by
this permit using test procedures approved under 40 CFR
Part 136 or using other test procedures approved by the
U.S. Environmental Protection Agency or using procedures
specified in this permit, the results of this monitoring shall
be included in the calculation and reporting of the data
submitted in the DMR or reporting form specified by the
department.

4. Calculations for all limitations which require averaging of
measurements shall utilize an arithmetic mean unless
otherwise specified in this permit.

D. Duty to provide information. The permittee shall furnish to
the department, within a reasonable time, any information
which the board may request to determine whether cause
exists for modifying, revoking and reissuing, or terminating this
permit or to determine compliance with this permit. The board
may require the permittee to furnish, upon request, such
plans, specifications, and other pertinent information as may
be necessary to determine the effect of the wastes from his
discharge on the quality of state waters, or such other
information as may be necessary to accomplish the purposes
of the State Water Control Law. The permittee shall also
furnish to the department upon request copies of records
required to be kept by this permit.

E. Compliance schedule reports. Reports of compliance or
noncompliance with, or any progress reports on, interim and
final requirements contained in any compliance schedule of
this permit shall be submitted no later than 14 days following
each schedule date.

F. Unauthorized discharges. Except in compliance with this
permit, or another permit issued by the board, it shall be
unlawful for any person to:

1. Discharge into state waters sewage, industrial wastes,
other wastes, or any noxious or deleterious substances; or

2. Otherwise alter the physical, chemical or biological
properties of such state waters and make them detrimental
to the public health, or to animal or aquatic life, or to the use
of such waters for domestic or industrial consumption, for
recreation, or for other uses.

G. Reports of unauthorized discharges. Any permittee who
discharges or causes or allows a discharge of sewage,
industrial waste, other wastes or any noxious or deleterious
substance into or upon state waters in violation of Part Il F; or
who discharges or causes or allows a discharge that may
reasonably be expected to enter state waters in violation of
Part 1l F, shall notify the department of the discharge
immediately upon discovery of the discharge, but in no case
later than 24 hours after said discovery. A written report of the
unauthorized discharge shall be submitted to the department,
within five days of discovery of the discharge. The written
report shall contain:

1. A description of the nature and location of the discharge;
2. The cause of the discharge;

3. The date on which the discharge occurred;

4. The length of time that the discharge continued;

5. The volume of the discharge;

6. If the discharge is continuing, how long it is expected to
continue;

7. If the discharge is continuing, what the expected total
volume of the discharge will be; and

8. Any steps planned or taken to reduce, eliminate and
prevent a recurrence of the present discharge or any future
discharges not authorized by this permit.

Discharges reportable to the department under the immediate
reporting requirements of other regulations are exempted from
this requirement.

H. Reports of unusual or extraordinary discharges. If any
unusual or extraordinary discharge including a bypass or
upset should occur from a treatment works and the discharge
enters or could be expected to enter state waters, the
permittee shall promptly notify, in no case later than 24 hours,
the department by telephone after the discovery of the
discharge. This notification shall provide all available details of
the incident, including any adverse affects on aquatic life and
the known number of fish killed. The permittee shall reduce
the report to writing and shall submit it to the department
within five days of discovery of the discharge in accordance
with Part Il | 2. Unusual and extraordinary discharges include
but are not limited to any discharge resulting from:

1. Unusual spillage of materials resulting directly or
indirectly from processing operations;

2. Breakdown of processing or accessory equipment;

3. Failure or taking out of service some or all of the
treatment works; and

4. Flooding or other acts of nature.
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I. Reports of noncompliance. The permittee shall report any
noncompliance which may adversely affect state waters or
may endanger public health.

1. An oral report shall be provided within 24 hours from the
time the permittee becomes aware of the circumstances.
The following shall be included as information which shall
be reported within 24 hours under this subdivision:

a. Any unanticipated bypass; and
b. Any upset which causes a discharge to surface waters.

2. A written report shall be submitted within five days and
shall contain:

a. A description of the noncompliance and its cause;

neither to effluent limitations nor to notification
requirements specified elsewhere in this permit; or

c. The alteration or addition results in a significant change
in the permittee's sludge use or disposal practices, and
such alteration, addition, or change may justify the
application of permit conditions that are different from or
absent in the existing permit, including natification of
additional use or disposal sites not reported during the
permit application process or not reported pursuant to an
approved land application plan.

2. The permittee shall give advance notice to the
department of any planned changes in the permitted facility
or activity which may result in noncompliance with permit
requirements.

b. The period of noncompliance, including exact dates k. signatory requirements.

and times, and if the noncompliance has not been
corrected, the anticipated time it is expected to continue;
and

c. Steps taken or planned to reduce, eliminate, and
prevent reoccurrence of the noncompliance.

The board may waive the written report on a case-by-case
basis for reports of noncompliance under Part Il | if the oral
report has been received within 24 hours and no adverse
impact on state waters has been reported.

3. The permittee shall report all instances of noncompliance
not reported under Parts Il | 1 or 2, in writing, at the time
the next monitoring reports are submitted. The reports shall
contain the information listed in Part IIl | 2.

NOTE: The immediate (within 24 hours) reports required in
Parts Ill G, H and | may be made to the department's regional
office by telephone or by fax. For reports outside normal
working hours, leave a message and this shall fulfill the
immediate reporting requirement. For emergencies, the
Virginia Department of Emergency Services maintains a 24
hour telephone service at 1-800-468-8892.

J. Notice of planned changes.

1. The permittee shall give notice to the department as soon
as possible of any planned physical alterations or additions
to the permitted facility. Notice is required only when:

a. The permittee plans alteration or addition to any
building, structure, facility, or installation from which there
is or may be a discharge of pollutants, the construction of
which commenced:

(1) After promulgation of standards of performance
under § 306 of Clean Water Act which are applicable to
such source; or

(2) After proposal of standards of performance in
accordance with § 306 of Clean Water Act which are
applicable to such source, but only if the standards are
promulgated in accordance with § 306 within 120 days
of their proposal;

b. The alteration or addition could significantly change the
nature or increase the quantity of pollutants discharged.
This notification applies to pollutants which are subject

1. Registration statements. All registration statements shall
be signed as follows:

a. For a corporation: by a responsible corporate officer.
For the purpose of this section, a responsible corporate
officer means (i) president, secretary, treasurer, or
vice-president of the corporation in charge of a principal
business function, or any other person who performs
similar policy- or decision-making functions for the
corporation or (i) the manager of one or more
manufacturing, production, or operating facilities

| " ) -~ ;
second-quarter—1980-dollars); provided the manager is
authorized to make management decisions that govern
the operation of the regulated facility including having the
explicit or implicit duty of making major capital investment
recommendations, and initiating and directing other
comprehensive  measures to assure long-term
environmental compliance with environmental laws and
regulations; the manager can ensure that the necessary
systems are established or actions taken to gather
complete and accurate information for permit application
requirements; and where if authority to sign documents
has been assigned or delegated to the manager in
accordance with corporate procedures;

b. For a partnership or sole proprietorship: by a general
partner or the proprietor, respectively; or

c. For a municipality, state, federal, or other public
agency: by either a principal executive officer or ranking
elected official. For purposes of this section, a principal
executive officer of a public agency includes (i) the chief
executive officer of the agency or (ii) a senior executive
officer having responsibility for the overall operations of a
principal geographic unit of the agency.

2. Reports, etc. All reports required by permits, and other
information requested by the board shall be signed by a
person described in Part 1l K 1, or by a duly authorized
representative of that person. A person is a duly authorized
representative only if:

a. The authorization is made in writing by a person
described in Part 11l K 1;
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b. The authorization specifies either an individual or a
position having responsibility for the overall operation of
the regulated facility or activity such as the position of
plant manager, operator of a well or a well field,
superintendent, position of equivalent responsibility, or an
individual or position having overall responsibility for
environmental matters for the company. A duly authorized
representative may thus be either a named individual or
any individual occupying a named position; and

c. The written authorization is submitted to the

department.

3. Changes to authorization. If an authorization under Part
Il K 2 is no longer accurate because a different individual or
position has responsibility for the overall operation of the
facility, a new authorization satisfying the requirements of
Part 1l K 2 shall be submitted to the department prior to or
together with any reports, or information to be signed by an
authorized representative.

4. Certification. Any person signing a document under Parts
Il K 1 or 2 shall make the following certification:

"I certify under penalty of law that this document and all
attachments were prepared under my direction or
supervision in accordance with a system designed to
assure that qualified personnel properly gather and
evaluate the information submitted. Based on my inquiry
of the person or persons who manage the system, or
those persons directly responsible for gathering the
information, the information submitted is, to the best of
my knowledge and belief, true, accurate, and complete. |
am aware that there are significant penalties for
submitting false information, including the possibility of
fine and imprisonment for knowing violations."

L. Duty to comply. The permittee shall comply with all
conditions of this permit. Any permit noncompliance
constitutes a violation of the State Water Control Law and the
Clean Water Act, except that noncompliance with certain
provisions of this permit may constitute a violation of the State
Water Control Law but not the Clean Water Act. Permit
noncompliance is grounds for enforcement action; for permit
termination, revocation and reissuance, or modification; or
denial of a permit renewal application.

The permittee shall comply with effluent standards or
prohibitions established under § 307(a) of the Clean Water Act
for toxic pollutants and with standards for sewage sludge use
or disposal established under § 405(d) of the Clean Water Act
within the time provided in the regulations that establish these
standards or prohibitions or standards for sewage sludge use
or disposal, even if this permit has not yet been modified to
incorporate the requirement.

M. Duty to reapply. If the permittee wishes to continue an
activity regulated by this permit after the expiration date of this
permit, the permittee shall apply for and obtain a new permit.
All permittees with a currently effective permit shall submit a
new application at least 180 days before the expiration date of
the existing permit, unless permission for a later date has
been granted by the board. The board shall not grant
permission for applications to be submitted later than the
expiration date of the existing permit.

N. Effect of a permit. This permit does not convey any
property rights in either real or personal property or any
exclusive privileges, nor does it authorize any injury to private
property or invasion of personal rights, or any infringement of
federal, state or local law or regulations.

O. State law. Nothing in this permit shall be construed to
preclude the institution of any legal action under, or relieve the
permittee from any responsibilities, liabilities, or penalties
established pursuant to any other state law or regulation or
under authority preserved by § 510 of the Clean Water Act.
Except as provided in permit conditions on "bypassing" (Part
IIl U), and "upset" (Part Il V) nothing in this permit shall be
construed to relieve the permittee from civil and criminal
penalties for noncompliance.

P. Oil and hazardous substance liability. Nothing in this permit
shall be construed to preclude the institution of any legal
action or relieve the permittee from any responsibilities,
liabilities, or penalties to which the permittee is or may be
subject under 8§ 62.1-44.34:14 through 62.1-44.34:23 of the
State Water Control Law.

Q. Proper operation and maintenance. The permittee shall at
all times properly operate and maintain all facilities and
systems of treatment and control (and related appurtenances)
which are installed or used by the permittee to achieve
compliance with the conditions of this permit. Proper operation
and maintenance also includes effective plant performance,
adequate funding, adequate staffing, and adequate laboratory
and process controls, including appropriate quality assurance
procedures. This provision requires the operation of back-up
or auxiliary facilities or similar systems which are installed by
the permittee only when the operation is necessary to achieve
compliance with the conditions of this permit.

R. Disposal of solids or sludges. Solids, sludges or other
pollutants removed in the course of treatment or management
of pollutants shall be disposed of in a manner so as to prevent
any pollutant from such materials from entering state waters.

S. Duty to mitigate. The permittee shall take all reasonable
steps to minimize or prevent any discharge or sludge use or
disposal in violation of this permit which has a reasonable
likelihood of adversely affecting human health or the
environment.

T. Need to halt or reduce activity not a defense. It shall not be
a defense for a permittee in an enforcement action that it
would have been necessary to halt or reduce the permitted
activity in order to maintain compliance with the conditions of
this permit.

U. Bypass.

1. "Bypass" means the intentional diversion of waste
streams from any portion of a treatment facility. The
permittee may allow any bypass to occur which does not
cause effluent limitations to be exceeded, but only if it also
is for essential maintenance to assure efficient operation.
These bypasses are not subject to the provisions of Parts IlI
U2andU 3.

2. Notice.
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a. Anticipated bypass. If the permittee knows in advance
of the need for a bypass, prior notice shall be submitted, if
possible at least 10 days before the date of the bypass.

b. Unanticipated bypass. The permittee shall submit
notice of an unanticipated bypass as required in Part 11l I.

3. Prohibition of bypass.

a. Bypass is prohibited, and the board may take
enforcement action against a permittee for bypass,
unless:

(1) Bypass was unavoidable to prevent loss of life,
personal injury, or severe property damage;

(2) There were no feasible alternatives to the bypass,
such as the use of auxiliary treatment facilities,
retention of untreated wastes, or maintenance during
normal periods of equipment downtime. This condition
is not satisfied if adequate back-up equipment should
have been installed in the exercise of reasonable
engineering judgment to prevent a bypass which
occurred during normal periods of equipment downtime
or preventive maintenance; and

(3) The permittee submitted notices as required under
Part Il U 2.

b. The board may approve an anticipated bypass, after
considering its adverse effects, if the board determines
that it will meet the three conditions listed above in Part Il
U3a.

V. Upset.

1. An upset constitutes an affirmative defense to an action
brought for noncompliance with technology based permit
effluent limitations if the requirements of Part Il V 2 are met.
A determination made during administrative review of
claims that noncompliance was caused by upset, and
before an action for noncompliance, is not a final
administrative action subject to judicial review.

2. A permittee who wishes to establish the affirmative
defense of upset shall demonstrate, through properly
signed, contemporaneous operating logs, or other relevant
evidence that:

a. An upset occurred and that the permittee can identify
the causes of the upset;

b. The permitted facility was at the time being properly
operated;

c. The permittee submitted notice of the upset as required
in Part 11l I; and

d. The permittee complied with any remedial measures
required under Part Il S.

3. In any enforcement proceeding the permittee seeking to
establish the occurrence of an upset has the burden of
proof.

W. Inspection and entry. The permittee shall allow the

director, or an—autherized-representative his designee, upon

presentation of credentials and other documents as may be
required by law, to:

1. Enter upon the permittee's premises where a regulated
facility or activity is located or conducted, or where records
must be kept under the conditions of this permit;

2. Have access to and copy at reasonable times any
records that must be kept under the conditions of this
permit;

3. Inspect at reasonable times any facilities, equipment
(including monitoring and control equipment), practices, or
operations regulated or required under this permit; and

4. Sample or monitor at reasonable times, for the purposes
of assuring permit compliance or as otherwise authorized by
the Clean Water Act and the State Water Control Law, any
substances or parameters at any location.

For purposes of this section, the time for inspection shall be
deemed reasonable during regular business hours, and
whenever the facility is discharging. Nothing contained herein
shall make an inspection unreasonable during an emergency.

X. Permit actions. Permits may be modified, revoked and
reissued, or terminated for cause. The filing of a request by
the permittee for a permit modification, revocation and
reissuance, or termination, or a notification of planned
changes or anticipated noncompliance does not stay any
permit condition.

Y. Transfer of permits.

1. Permits are not transferable to any person except after
notice to the department. Except as provided in Part lll Y 2,
a permit may be transferred by the permittee to a new
owner or operator only if the permit has been modified or
revoked and reissued, or a minor modification made, to
identify the new permittee and incorporate such other
requirements as may be necessary under the State Water
Control Law and the Clean Water Act.

2. As an alternative to transfers under Part Ill Y 1, this
permit may be automatically transferred to a new permittee
if:

a. The current permittee notifies the department at least

30 days in advance of the proposed transfer of the title to
the facility or property;

b. The notice includes a written agreement between the
existing and new permittees containing a specific date for
transfer of permit responsibility, coverage, and liability
between them; and

c. The board does not notify the existing permittee and
the proposed new permittee of its intent to modify or
revoke and reissue the permit. If this notice is not
received, the transfer is effective on the date specified in
the agreement mentioned in Part [11 Y 2 b.

Z. Severability. The provisions of this permit are severable,
and if any provision of this permit or the application of any
provision of this permit to any circumstance is held invalid, the
application of such provision to other circumstances, and the
remainder of this permit, shall not be affected thereby.

Volume 19, Issue 11

Monday, February 10, 2003

1581



Proposed Regulations

9 VAC 25-193-80.
reconsideration-orrevision- (Repealed.)

DOCUMENTS INCORPORATED BY REFERENCE

Standard Industrial Classification Manual, 1987, Office of
Management and Budget.

Standard Methods for the Examination of Water and
Wastewater, 18th Edition, 1992, American Public Health
Association.

Method 8270C, Semivolatile Organic Compounds by Gas
Chromatography/Mass Spectrometry (GC/MS), Revision 3,
December 1996, U.S. Government Printing Office.

Method 8015B, Nonhalogenated Organics Using GC/FID,
Revision 2, December 1996, U.S. Government Printing Office.

Modified DRO Method for Determining Diesel Range
Organics, PUBL-SW-141, September 1995, Wisconsin
Department of Natural Resources.
VA.R. Doc. No. R02-183; Filed January 22, 2003, 11 a.m.
4 4

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Title of Requlation: 12 VAC 30-70. Methods and Standards
for Establishing Payment Rates; Inpatient Hospital Care
(amending 12 VAC 30-70-201).

Statutory Authority: 88 32.1-324 and 32.1-325 of the Code of
Virginia.

Public Hearing Date: N/A -- Public comments may be
submitted until April 11, 2003.

(See Calendar of Events section
for additional information)

Agency Contact: Peterson Epps, Analyst, Division of
Reimbursement, Department of Medical Assistance Services,
600 E. Broad Street, Suite 1300, Richmond, VA 23219,
telephone (804) 225-4591, FAX (804) 786-1680 or e-mail
pepps@dmas.state.va.us.

Basis: Section 32.1-325 of the Code of Virginia grants to the
Board of Medical Assistance Services the authority to
administer and amend the Plan for Medical Assistance.
Section 32.1-324 of the Code of Virginia authorizes the
Director of the Department of Medical Assistance Services
(DMAS) to administer and amend the Plan for Medical
Assistance according to the board's requirements.

The Medicaid authority as established by § 1902 (a) of the
Social Security Act (42 USC § 1396a) provides governing
authority for payments for services.

Purpose: This proposed regulatory action is not necessary to
protect the health, safety, or welfare of the citizens of the
Commonwealth. The proposed change reduces
reimbursement to hospitals for services rendered to achieve
the mandatory savings as specified in Chapters 899 of the
2002 Acts of Assembly.

Substance: In accordance with 42 CFR 447.250 through 42
CFR 447.252, which implements § 1902(a)(13)(A) of the
Social Security Act, the Department of Medical Assistance
Services (DMAS) establishes payment rates for services that
are reasonable and adequate to meet the costs that must be
incurred by efficiently and economically operated facilities to
provide services in conformity with state and federal laws,
regulations, and quality and safety standards. The General
Assembly has considered the hospital component of the
Medicaid program and has determined that a total reduction of
payments to hospitals participating in the Virginia Medicaid
Program in the amount of $8,935,825 and $9,227,815 total
funds for the respective state fiscal years of 2003 and 2004 is
prudent and necessary.

Issues: The advantage to the Commonwealth of this change is
that it saves general fund dollars and causes no
disadvantages to the public.

Fiscal Impact: Approximately 99 enrolled hospitals will be
affected by this change. The mandated payment reductions
will achieve total fund savings to the Commonwealth of
$8,935,825 ($4,400,000 GF) and $9,227,815 ($4,565,000 GF)
for state fiscal years 2003 and 2004 respectively.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
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the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
regulations will reduce inpatient hospital reimbursements by
approximately $8.9 million in fiscal year (FY) 2003 and $9.2
million in FY 2004. The proposed reductions have been
already in effect under the emergency regulations.

Estimated economic impact. These regulations contain rules
for Medicaid inpatient hospital reimbursements. The types of
inpatient services include acute care provided to persons
suffering from acute trauma or illness, rehabilitation services
to persons needing physical therapy, occupational therapy,
and speech-language pathology, long-stay services to
persons who require all day licensed nursing care or
specialized equipment, and inpatient psychiatric care services
provided in an institutional setting. The total Medicaid inpatient
hospital reimbursements in FY 2002 were about $524.4
million and there are approximately 80,799 Medicaid inpatient
hospital patients.

Pursuant to the 2002 Appropriation Act', the Department of
Medical Assistance Services (the department) proposes to
reduce the inpatient hospital reimbursements by $8,935,825 in
FY 2003 and $9,227,815 in FY 2004. These reductions will be
distributed among hospitals proportional to their expected
Medicaid inpatient revenues. This is estimated to amount to
3.24% reduction in inpatient revenues for each individual
hospital in FY 2003 and FY 2004. The department also
proposes a $500,000 cap on the reductions so that the
reduction may not exceed the cap for any one hospital. The
proposed cap was the result of a negotiation with the Virginia
Hospital and Healthcare Association. Approximately one
quarter of mandated reductions have been already made
under the emergency regulations.

Expected reductions for individual hospitals vary from no
reductions up to $500,000. The average reduction per hospital
is approximately $88,474 and there are three hospitals with
the maximum $500,000 reduction. Of the total reduction,
about 91.4% will come from in-state acute care hospitals,
7.3% will come from out-of-state hospitals, and less than 2.0%
will come from rehabilitation and psychiatric hospitals. The
proposed reductions will be a loss for the hospitals from a
projected Medicaid revenue increase that has a 6.1% inflation
factor built in.

Lower reimbursements to hospitals represent costs to them,
as they will not receive as much as otherwise they would for
the same services they provide. Hospitals cannot respond to
reduction in their revenues by reducing the services they offer
since they are required to treat all patients. Instead, hospitals
may choose to reduce the quality of services rather than the
quantity of services they provide. Thus, low reimbursements
have the potential to negatively affect Medicaid patients at the
margin in terms of quality of care they receive. The expected
effect is the difference in quality of care that would result with
and without the proposed reduction in projected revenues.

! Chapter 899, Item 325 KK.

On the other hand, the proposed changes will produce
savings of approximately $4.4 million in general funds and
$4.5 million in federal matching funds in FY 2003 and $4.5
million in general funds and $4.7 million in federal matching
funds in FY 2004. With the proposed changes, the
Commonwealth will be able to use these savings for other
purposes.

Businesses and entities affected. The proposed changes will
directly affect inpatient hospitals. Currently, there are 101
inpatient hospitals serving Medicaid patients in Virginia. All of
these providers will likely experience a proportionate reduction
in their projected reimbursements. The Medicaid patients may
be indirectly affected and may experience some decrease in
the quality of care they receive relative to that would result
without the proposed reduction in funding. Approximately
80,799 Medicaid patients are provided inpatient hospital
services in the Commonwealth annually.

Localities particularly affected. The proposed changes to the
regulations apply throughout the Commonwealth.

Projected impact on employment. Approximately 3.2%
reduction in reimbursements may cause a reduction in
demand for labor at inpatient hospitals. However, hospitals
are required to treat all patients regardless of their ability to
pay, which is likely to limit the potential negative effect on the
labor demand.

Effects on the use and value of private property. The value of
private hospitals may decrease relative to what they would be
without the proposed reductions. The proposed reduction in
reimbursements is about $8.9 million in FY 2003 and about
$9.2 million in FY 2004, or about 3.2% of the expected
revenues. Lower reimbursements will likely negatively affect
the profitability of private hospitals and the future profit stream
and thus their value.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency concurs with
the economic impact analysis summary prepared by the
Department of Planning and Budget regarding the regulations
concerning 12 VAC 30-70, Methods and Standards for
Establishing Reimbursement Rates-Inpatient Hospital Care,
Inpatient Hospital Reimbursement Reduction.

Summary:

The proposed amendments establish a methodology for
reducing reimbursements to inpatient hospitals for state
fiscal years 2003 and 2004 as mandated by Item 325KK of
Chapter 899 of the 2002 Acts of Assembly.

12 VAC 30-70-201. Application of payment methodologies.

A. The state agency will pay for inpatient hospital services in
general acute care hospitals, rehabilitation hospitals, and
freestanding psychiatric facilities licensed as hospitals under a
prospective payment methodology. This methodology uses
both per case and per diem payment methods. Article 2
(12 VAC 30-70-221 et seq.) describes the prospective
payment methodology, including both the per case and the
per diem methods.

B. Article 3 (12 VAC 30-70-400 et seq.) describes a per diem
methodology that applied to a portion of payment to general
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acute care hospitals during state fiscal years 1997 and 1998,
and that will continue to apply to patient stays with admission
dates prior to July 1, 1996. Inpatient hospital services that are
provided in long stay hospitals and state-owned rehabilitation
hospitals shall be subject to the provisions of Supplement 3
(12 VAC 30-70-10 through 12 VAC 30-70-130).

C. Transplant services shall not be subject to the provisions of
this part. Reimbursement for covered liver, heart, and bone
marrow/stem cell transplant services and any other medically
necessary transplantation procedures that are determined to
not be experimental or investigational shall be a fee based
upon the greater of a prospectively determined,
procedure-specific flat fee determined by the agency or a
prospectively determined, procedure-specific percentage of
usual and customary charges. The flat fee reimbursement will
cover procurement costs; all hospital costs from admission to
discharge for the transplant procedure; and total physician
costs for all physicians providing services during the hospital
stay, including radiologists, pathologists, oncologists,
surgeons, etc. The flat fee reimbursement does not include
pre- and post-hospitalization for the transplant procedure or
pretransplant evaluation. If the actual charges are lower than
the fee, the agency shall reimburse the actual charges.
Reimbursement for approved transplant procedures that are
performed out of state will be made in the same manner as
reimbursement for transplant procedures performed in the
Commonwealth. Reimbursement for covered kidney and
cornea transplants is at the allowed Medicaid rate. Standards
for coverage of organ transplant services are in 12 VAC
30-50-540 through 12 VAC 30-50-580.

D. Reduction of payments methodology.

1. For state fiscal years 2003 and 2004, the Department of
Medical Assistance Services (DMAS) shall reduce
payments to hospitals participating in the Virginia Medicaid
Program by $8,935,825 total funds, and $9,227,815 total
funds respectively. For purposes of distribution, each
hospital's share of the total reduction amount shall be
determined as provided in this subsection.

2. Determine base for revenue forecast.

a. DMAS shall use, as a base for determining the
payment reduction distribution for hospitals Type | and
Type Il, net Medicaid inpatient operating reimbursement
and outpatient reimbursed cost, as recorded by DMAS for
state fiscal year 1999 from each individual hospital settled
cost reports. This figure is further reduced by 18.73%,
which represents the estimated statewide HMO average
percentage of Medicaid business for those hospitals
engaged in HMO contracts, to arrive at net baseline
proportion of non-HMO hospital Medicaid business.

b. For freestanding psychiatric hospitals, DMAS shall use
estimated Medicaid revenues for the six-month period
(January 1, 2001, through June 30, 2001), times two, and
adjusted for inflation by 4.3% for state fiscal year 2002,
3.1% for state fiscal year 2003, and 3.7% for state fiscal
year 2004, as reported by DRI-WEFA, Inc.’s, hospital
input price level percentage moving average.

3. Determine forecast revenue.

a. Each Type | hospital's individual state fiscal year 2003
and 2004 forecast reimbursement is based on the
proportion of non-HMO business (see subdivision 2 a of
this subsection) with respect to the DMAS forecast of SFY
2003 and 2004 inpatient and outpatient operating
revenue for Type | hospitals.

b. Each Type |IlI, including freestanding psychiatric,
hospital's individual state fiscal year 2003 and 2004
forecast reimbursement is based on the proportion of
non-HMO business (see subdivision 2 of this subsection)
with respect to the DMAS forecast of SFY 2003 and 2004
inpatient and outpatient operating revenue for Type Il
hospitals.

4. Each hospital's total yearly reduction amount is equal to
their respective state fiscal year 2003 and 2004 forecast
reimbursement as described in subdivision 3 of this
subsection, times 3.235857% for state fiscal year 2003, and
3.235857%, subject to revision by the DMAS annual budget
forecast, for state fiscal year 2004, not to be reduced by
more than $500,000 per year.

5. Reductions shall occur quarterly in four amounts as
offsets to remittances. Each hospital's payment reduction
shall not exceed that calculated in subdivision 4 of this
subsection. Payment reduction offsets not covered by
claims remittance by May 15, 2003, and 2004, will be billed
by invoice to each provider with the remaining balances
payable by check to the Department of Medical Assistance
Services before June 30, 2003, or 2004, as applicable.

VA.R. Doc. No. R02-332; Filed January 15, 2003, 11:33 a.m.
Kk kkxk kK

Title of Regulation: 12 VAC 30-141. Family Access to
Medical Insurance Security Plan (adding 12 VAC 30-141-
10 through 12 VAC 30-141-660).

Statutory Authority: 88 32.1-324 and 32.1-325 of the Code of
Virginia.

Public Hearing Date: N/

submitted until April 11, 2003.
(See Calendar of Events section
for additional information)

Agency Contact: Linda Nablo, Director, Child Health
Programs, Department of Medical Assistance Services, 600 E.
Broad Street, Suite 1300, Richmond, VA 23219, telephone
(804) 225-4212, FAX (804) 786-1680 or e-mail
Inablo@dmas.state.va.us.

-- Public comments may be

Basis: Section 32.1-325 of the Code of Virginia grants to the
Board of Medical Assistance Services (BMAS) the authority to
administer and amend the Plan for Medical Assistance.

Purpose: These regulations are essential to protect the health
of the children who participate in the FAMIS program. These
regulations establish the FAMIS program’s eligibility criteria,
establish the covered services and the limitations on the
covered services, establish the cost sharing requirements that
apply to eligible families, and establish provider participation
requirements.
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Substance: The emergency regulation was substantially
revised to incorporate programmatic changes. Many of these
changes were incorporated in the emergency regulations
issued by the agency and effective September 1, 2002. A
discussion of the changes follows.

Definitions. The definitions have been revised as is
appropriate for clarification purposes and to reflect other
changes in the regulations.

Administration and outreach/public participation (12 VAC 30-
141-20 and 12 VAC 30-141-30). Reference to premiums
(other than with respect to ESHI) has been removed from this
section because the FAMIS program will no longer be
charging premiums to enrollees or their families.

Review of adverse actions (12 VAC 30-141-40, 12 VAC 30-
141-50, 12 VAC 30-141-60, and 12 VAC 30-141-70). These
sections provide for the handling of reviews of adverse
actions. In the current FAMIS program, these sections list the
MCHIPs, the central processing unit, and DMAS as the
entities that may take adverse actions and to which requests
for review of such actions may be submitted. These sections
also specify the timeframe for sending written notices of
adverse action. The revised language adds local departments
of social services to the list of entities that can take adverse
actions and to which requests for review can be submitted.
The revised language also provides for enrollees to have a
timely review of their files and other applicable information, to
fully participate in the review process, and to receive written
final decisions within 90 calendar days unless the
applicants/enrollees request or cause delays. Review
procedures stipulate that an MCHIP’s review policies and
procedures must comply the Commonwealth’'s MCHIP
regulations and DMAS reviews and approves the procedures
for adverse actions by MCHIPs for compliance therewith. This
change is necessary to support standardized procedures for
program enrollees in MCHIPs.

Eligibility determination and application requirements (12 VAC
30-141-100 through 12 VAC 30-141-150). The following
changes and clarifications have been made to facilitate the
application and enrollment process for children’s health
insurance.

12 VAC 30-141-100. Eligibility requirements. This section has
been revised to address the use of a single "Child Health
Insurance Application" form that will be accepted by either the
FAMIS central processing unit or local departments of social
services. Previously, separate application forms were required
for FAMIS and for Medicaid and only the FAMIS CPU was
permitted to determine FAMIS eligibility. Under these new
regulations, local departments of social services will also
determine eligibility for the FAMIS program. When a child
health insurance application is received by a local department
of social services, the local agency will first determine the
child’s eligibility for Medicaid and if the child is determined
Medicaid ineligible, the local agency will proceed with a
FAMIS eligibility determination and enroll eligible children in
FAMIS.

Revisions have also been made to clarify that a child is
considered to be uninsured if the child’s insurance does not
have a network of providers in the area where the child lives.

The good cause reasons for allowing a child to be enrolled in
FAMIS when child health insurance has been discontinued in
the six-month period prior to the application month have been
added. One of the good cause reasons addresses the
discontinuance of insurance due to "affordability.” Good cause
reasons for discontinuing health insurance previously were not
included in the regulations.

12 VAC 30-141-110. Duration of eligibility. Technical changes
have been made to this section to include an adult relative
caretaker among the persons who may be responsible for
reporting changes that affect a child’s eligibility.

12 VAC 30-141-120. Children ineligible for FAMIS. A previous
provision which prohibited children from participation in FAMIS
when their absent parent was eligible for coverage under the
State Employee Health Insurance Plan has been eliminated.
Under this regulatory action, absent parents are not included
in the child’s family unit and information on their employment
status is not collected on the new application form. Technical
changes have also been made to this section to permit the
adult relative caretaker to file an application on behalf of a
child under age 18.

12 VAC 30-141-150. Application requirements. This section
has been revised to (i) allow Child Health Insurance
applications to be accepted at the FAMIS CPU and at local
departments of social services, (i) allow eligibility
determinations for FAMIS to occur at either local departments
of social services or at the FAMIS CPU, (iii)) allow an adult
relative caretaker to sign an application on behalf of a child,
(iv) specify the time standards for processing applications
received at local departments of social services and the
FAMIS CPU, and (v) require that all FAMIS cases be
maintained at the FAMIS CPU.

Medicaid Expansion of Eligibility to 133% of the Federal
Poverty Level (FPL). The 2002 Acts of Assembly (Chapter
899, Item 324 D), increased the income limits for children
ages six through 18 from 100% to 133% of the Federal
Poverty Level (FPL). DMAS addressed this provision in its
modification to 12 VAC 30-40-280 which was submitted to the
Registrar of Regulations for publication at 18:23 VA.R., page
3099 (July 29, 2002).

Cost sharing and employer-sponsored health insurance
(12 VAC 30-141-160 and 12 VAC 30-141-170). One of the
DMAS goals is to enroll all eligible children in Virginia in the
FAMIS and Medicaid programs so that all eligible children in
Virginia will have health care coverage. It was determined that
premiums constituted a hardship for FAMIS families and was
serving as a barrier to children enrolling in the program. When
the premiums were removed for FAMIS families, they were
also removed for ESHI participants to ensure consistency
across the program.

This section has been revised to eliminate the provision that
required families with incomes above 150% of the Federal
Poverty Level (FPL) to pay monthly premiums. In addition,
because monthly premium payments will no longer be
required, the provisions regarding disenrollment for failing to
pay premiums has also been removed.

12 VAC 30-141-170. Employer-Sponsored Health Insurance
(ESHI). This section has been revised to eliminate the
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provision that required ESHI families with incomes above
150% of the FPL to pay monthly FAMIS premiums. Previously,
DMAS took into account any monthly premium the family
would have paid had they not opted to participate in the ESHI
component, and this amount was subtracted from the
premium assistance which DMAS paid to the family to enable
the family to enroll in their employer’s plan. Because the
elimination of these FAMIS premiums requires a change in the
formula used to calculate the cost-effectiveness of ESHI, this
part of the regulations has been revised as well.

Benefits and reimbursement (12 VAC 30-141-200 through
12 VAC 30-141-500).

12 VAC 30-141-200. This section establishes two benefit
packages for FAMIS children. The first, based on the state
employee plan under Title XXI, is available in areas where
Managed Care Health Insurance Plans (MCHIPs) operate.
The second benefit package, based on modified Title XIX
benefits, is available to primary care case management
(PCCM) and fee-for-service areas. This section also states
that FAMIS children not in an MCHIP area will be enrolled in
the FAMIS PCCM or fee-for-service program and will receive
modified Title XIX look-alike benefits. This change is needed
to clarify which benefits and delivery system will be provided
in areas without MCHIPs.

Quality assurance and utilization control (12 VAC 30-141-560
through 12 VAC 30-141-650). This section establishes the
legal liability for any adult who attempts to obtain benefits to
which the enrollee is not entitled. Providers found to have
billed DMAS inappropriately, have failed to maintain records
and documentation of delivered services, or have billed DMAS
for medically unnecessary services will be required to refund
payments received. This section also establishes providers’
rights to appeal pursuant to the Administrative Process Act
and the DMAS'’ provider appeals regulations.

Issues: These changes generally benefit the public by
improving access to health insurance coverage to eligible
children through discontinuing premiums, providing for a
single Medicaid and FAMIS application, authorizing persons,
other than a parent or guardian, to file an application for a
child, and by expanding the staff determining the eligibility.

The expedited appeals processes outlined in 12 VAC 30-141-
70 is expected to create a negative fiscal impact to both the
Commonwealth and to localities, in the form of increased
costs.

Fiscal Impact: DMAS has estimated that the fiscal impact of
the most significant items contained in this regulation (waiting
period exception, caretaker/relative signing applications) to be
$220,645 ($76,202 GF/$144,443 NGF) in FY 2003. The
estimated fiscal impact of the expansion of Medicaid eligibility
to 133% of the Federal Poverty Level, as contained in a
previously referenced regulatory action, is $381,482
($131,922 GF/$249,560 NGF) in FY 2003.

The expedited appeals processes outlined in 12 VAC 30-141-
70 is expected to create a negative fiscal impact to both the
Commonwealth and to localities, in the form of increased
costs. The agency is not able to predict the extent of the fiscal
impact at this time, because there have been no expedited

appeals of this nature to date. However, any impact is
expected to be minimal.

DMAS estimated that the administrative costs associated with
the collection of the premiums that were already in effect
exceeded the amounts collected. Therefore, DMAS estimates
that discontinuing premiums will reduce the use of General
Funds, although the fiscal impact is expected to be minimal.

The reduction of copayments for vision services and an
increase in the maximum reimbursement amount for
orthodontic services (to be effective December 1, 2002, and
subject to CMS approval of such state plan amendment) are
estimated to have no fiscal impact to the Commonwealth, as
capitation rates paid for FAMIS children assigned to MCHIPs
have not changed.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
regulations will permanently establish the Family Access to
Medical Insurance Security (FAMIS) plan, which replaced the
Children’'s Medical Security Insurance Plan (CMSIP) on
August 1, 2001, under emergency regulations. Since then
further modifications have been made to the FAMIS program
which were implemented on September 1, 2002, under
another set of emergency regulations. Compared to CMSIP,
the proposed permanent FAMIS program modifies the
maximum income eligibility levels, the application procedures,
cost sharing requirements, the health benefits package, the
outreach activities, and establishes a Medicaid look-alike
reimbursement methodology. This report compares the former
permanent regulations governing the CMSIP program and the
FAMIS rules that became effective on August 1, 2001, while
referencing most recent changes that became effective
through an emergency regulation on September 1, 2002.

Estimated economic impact. These regulations contain rules
for providing publicly subsidized health insurance coverage to
uninsured children. The main goal of providing coverage to
uninsured children is to improve low-income children’s access
to and utilization of basic health services. According to census
data, 13.8% and 12% of children were uninsured in 1995 and
2000, respectively.” ? Also, the research in this area provides

: Weil, Alan, 1997, "The New Children’s Health Insurance Program: Should
States Expand Medicaid?" Urban Institute.

2 Kaiser Commission on Medicaid and the Uninsured, 2002, "Health Coverage
for Low-Income Children."
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evidence that uninsured children’s access to and utilization of
basic health services are low.> * For example, uninsured
children are 18% more likely to have no usual source of care,
5.0% more likely to not receive or to postpone care, and their
families are 17% more likely to feel not confident about getting
the needed care relative to children enrolled under Medicaid.
Similarly, it is found that uninsured children are 14% less likely
to use medical services than insured children. Among children
who use medical services, uninsured have 15% fewer
physician visits than insured. Uninsured children receive 30%
fewer outpatient visits and 15% to 25% fewer inpatient days
relative to insured children. Uninsured children are also less
likely to be immunized and more likely to be hospitalized for
conditions that can be averted.

Additionally, the empirical research points out that the majority
of uninsured children are members of low-income families. It is
found that a little over half of the uninsured children (54%) live
in households with income less than 185% of the federal
poverty level and almost 23% of uninsured children live in
households below the federal poverty level.®> This indicates
that the number of uninsured is directly related to the level of
income. As income decreases the risk of being uninsured
increases. The risk also increases with the age of the child.
The children age 13 to 18 are found to be 33% more likely to
be uninsured relative to those under six.

The economic rationale for improving uninsured children’s
access to and utilization of basic health services relies on the
notion that providing these services is a good investment for
the society. Early prevention of illnesses through
immunizations or basic care is most probably cost effective. If
left untreated, even common illnesses can lead to more
serious and costly health care services such as emergency
room visits and hospitalizations. Healthy children could do
better in schools and eventually be more productive members
of the society. Additionally, the government-funded children’s
insurance provides some financial relief to working uninsured
families. Government sponsored health coverage for
uninsured children may also be justified on the grounds that
while adults may choose to remain uninsured, children
themselves are not responsible for decisions about their
coverage. Finally, the federal dollars that are used for
children’s insurance under FAMIS probably substitute the
high-cost emergency room visits paid by state indigent care
funds and benefit the Commonwealth.

Background. In 1997, the federal government initiated the
health coverage for uninsured children by creating the State
Children’s Health Insurance Program (SCHIP) and authorized
$40 billion in federal matching dollars to low-income uninsured
children. This is the largest expansion of health coverage
provided by the federal government since 1965 when
Medicaid and Medicare were created. Virginia’'s share from
these federal funds is about $70 million per year or about

® Ibid.
4 Holahan, John, 1997, "Expanding Coverage for Children," Urban Institute.

5 Dubay, Lisa and Genevieve M. Kenney, 1997, "Lessons from the Medicaid
Expansions for Children and Pregnant Women: Implications for Current Policy,"
Testimony Before the House Committee on Ways and Means, Subcommittee on
Health.

$692 million over the 1997-2007 ten-year authorization
period.® These funds are provided through Title XXI of the
Social Security Act which has an enhanced match rate of 66%
compared to Medicaid match rate of 51%. The goal of the
program is to provide health insurance to uninsured children
whose family income is too high to qualify for Medicaid.

The federal rules provide wide discretion to the states in
program development and implementation. States have the
option to expand the Medicaid program for uninsured children,
design and create a new program, or do both. Both options
have their advantages and disadvantages. Medicaid has an
existing network of providers, an established system to handle
enrollment, education, appeals, rate settings, claims payment,
and fraud prevention. By expanding Medicaid, the
Commonwealth may benefit from the existing program and
delivery structure while loosing flexibility of implementation
since such a program must mirror Medicaid services to its
other clients. In contrast, establishing a separate program
would allow the Commonwealth to foster innovative strategies
in service delivery, benefit package, cost sharing,
reimbursement methods, application procedures, at the
expense of forgoing the possible utilization of an existing
structure and delivery system. As of June 2000, 16 states and
the District of Columbia chose to expand Medicaid coverage,
16 states established a separate program, and 17 states
combined both approaches.”

The Commonwealth’s Children’s Medical Security Insurance
Program (CMSIP) became effective in October 1998. The
CMSIP was a Medicaid look-alike program. Prior to CMSIP,
Medicaid was the primary provider of healthcare to indigent
children in Virginia. However, Medicaid is available only to
children with family incomes below 100% of federal poverty
line for older children and below 133% for younger children.
According to 2001 data, there are more than 130,000
uninsured children with family incomes at or below 200% of
the federal poverty line not covered by Medicaid.®

To serve these children, CMSIP was implemented in October
1998. The initial goal of the program was to enroll 63,200
uninsured children as quickly as possible. The number of
enrolled children was 10,231 in June 1999, 23,587 in June
2000, and 31,905 in June 2001. The growth in enroliment was
significant, but fell short of the initial objective. The
performance of the CMSIP program was hindered by
ineffective outreach efforts, problems in administration and
design, stringent eligibility criteria, and a complicated
enroliment process.’ CMSIP failed to reach its enroliment goal
and resulted in forfeiture of $55 million in federal matching
dollars as of June 2001.

® Joint Legislative Audit and Review Commission of the Virginia General
Assembly, 2002, "A Review of Selected Programs in the Department of Medical
Assistance Services."

7 Kaiser Commission on Medicaid and the Uninsured, 2001, "CHIP program
Enrollment."

8 Joint Legislative Audit and Review Commission of the Virginia General
Assembly, 2002, "A Review of Selected Programs in the Department of Medical
Assistance Services."

® Ibid.
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In response to low enrollment and program design issues, the
2000 General Assembly adopted legislation to restructure
CMSIP, renaming the program the Family Access to Medical
Insurance Security (FAMIS) plan. The FAMIS program was
implemented under emergency regulations in August 2001.
Where CMSIP was a Medicaid look-alike program, FAMIS has
a Medicaid look-alike package in those areas without
contracted managed care health insurance providers and has
another package modeled after the private sector and
resembling a private healthcare insurance plan, in areas
where managed care providers are available. Also in
September 2002, Medicaid eligibility was expanded to 133%
of federal poverty level for children 6-19 through a separate
regulatory action and FAMIS started covering children with
higher income levels up to 200% of federal poverty level. This
change shifted many children who would otherwise be served
under FAMIS to Medicaid expansion group. The program still
continues to operate under the emergency regulations. This
proposed action will replace the emergency FAMIS
regulations with permanent regulations.

This report primarily focuses on the changes that already took
place during the transition from CMSIP to FAMIS as of August
1, 2001. In addition, some other changes became effective
since then. These newer changes are the secondary focus of
this report and are discussed where appropriate. FY 2001 is
used as a reference year for CMSIP and FY 2002 is used as
reference year for FAMIS. Since these changes have been in
effect for a while, most of their economic effects are already
realized. In FY 2002, the total FAMIS expenditures were
approximately $50.7 million. A synopsis of the children’s
insurance program under CMSIP and FAMIS is provided in
the following table.

Summary Statistics: CMSIP vs. FAMIS

. CMSIP FAMIS
Group Variable (FY 2001) | (FY 2002) Change
g Average Monthly
= Enroliment 28,551 37,007 29.6%
Average Monthly
g Enroliment 18,542 13,456 -27.4%
E Average Annual
& Expenditure per
) Child Enrolled $1,343 $1,552 15.6%
[}
s Average Monthly
Expenditure per
Child Enrolled $114 $147 28.9%
Average Monthly
@ Enrollment 10,008 23,551 135.3%
IS
O Average Annual
° Expenditure per
g Child Enrolled $1,023 $1,245 21.7%
IS
= Average Monthly
Expenditure per
Child Enrolled $85 $101 18.8%

Source: The Department of Medical Assistance Services

These statistics indicate that the total enrollment in children’s
insurance grew by 29.6%. Although the fee-for-service

enrollment decreased by about 5,000, the increase in the
managed care enrollment outweighed this decrease. Per
capita average medical expenditures also appear to have
increased significantly for both the fee-for-service and
managed care populations.

One of the important economic effects expected from
expansion of FAMIS insurance coverage is the substitution of
publicly funded healthcare for private insurance. This is often
referred to as "crowding out." Crowding out occurs when
rational individuals substitute a costless alternative provided
by the government for an otherwise costly service. For
instance, if the government provides free bread, individuals
would not purchase bread out of their pocket, but would rather
rely on the government. In other words, government funds
spent on bread would crowd-out, or replace out of pocked
expenditures on bread.

Similarly, the FAMIS expenditures for children’s insurance will
likely replace, or crowd out some of the privately funded
children’s insurance. Crowding out is relevant because its
presence may hinder improvements in access to care and
may lead to higher program costs than expected. The
magnitude of this effect would increase with the income
eligibility level, the failure in preventing the substitution of
FAMIS for private coverage, high premium cost sharing, and
generosity of the benefit package.™ The challenging trade off
is that without these features, the ability of FAMIS to reach its
objective will be limited. There does not seem to be a solution
in the current literature to eliminate this problem without
creating inequities in access to coverage. Thus, some level of
substitution of public coverage for private coverage may be an
unavoidable effect of any program designed to make sure that
those eligible individuals who need health coverage get it.

The FAMIS program contains a number of policies such as a
waiting period to reduce crowding out. In addition, there do not
appear to be any good empirical studies of the magnitude of
substitution of publicly provided insurance for privately
provided insurance resulting from this program. As noted
elsewhere in this report, a large fraction of this population is
not covered by private health insurance. This fact, by itself,
greatly reduces the potential for substitution.™* It is, then, quite
possible that, while the incentives for crowding out do exist,
their actual impact may be small.

While crowding out occurs with almost any programs that offer
public assistance, economic effects of FAMIS crowding out
may not be as significant for Virginia as those under other
programs. The 200% of federal poverty level for FAMIS
eligibility results in lower "acceptable” level of crowding out
because most low-income families do not have children’s
insurance to begin with. More importantly, under FAMIS,
potential crowding out of private coverage will be financed
66% from federal funds and the Commonwealth will finance

10 Dubay, Lisa and Genevieve M. Kenney, 1997, "Lessons from the Medicaid
Expansions for Children and Pregnant Women: Implications for Current Policy,"
Testimony Before the House Committee on Ways and Means, Subcommittee on
Health.

" Similarly, the sizes or significances of the potential crowding out associated
with each particular change discussed later in this report are unknown due to
lack of studies in this area.
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only one third. One dollar crowding out in private insurance
will save the families exactly one dollar which will increase the
federal dollars coming to the Commonwealth by 66 cents, and
increase state expenditures by 33 cents. Moreover, crowding
out will likely provide some financial relief to parents with
children, which could be considered as a form of subsidy to
low-income families.

The remainder of this report provides individual analyses for
changes in eligibility, application process, cost sharing
requirements, employer sponsored health insurance, benefits
package, outreach activities, and reimbursement methods.*?

Eligibility. The eligibility criteria define the population of
children who may qualify for health insurance assistance and
consequently have a direct effect on the number of children
enrolled. There are some notable differences in the eligibility
criteria between CMSIP and FAMIS, which are summarized
below.

The FAMIS plan increases the maximum income eligibility
level from 185% to 200% of the federal poverty income
guidelines. This income eligibility criterion is consistent with 36
other states that have set the eligibility criteria at or above
200% of federal poverty level."® Currently, 200% of the federal
poverty income level for a family of four is $36,200 per year or
$3,017 per month. FAMIS also counts many sources of
income disregarded (or excluded) under CMSIP. These
include a $90 earned income disregard per month, a disregard
for childcare paid, and a disregard from child support income
received. Increasing income eligibility and eliminating the
income disregards at the same time have opposite effects on
the number of eligible for enrollment. Since many families in
CMSIP were able to use income disregards to reduce their
countable income and therefore qualify, increasing the income
eligibility level while removing income disregards is estimated
to have a small effect on enrollment. Also, these changes do
not apply to children enrolled under CMSIP. They may remain
enrolled under FAMIS as long as they meet the old eligibility
requirements under CMSIP program.

Differences in Eligibility Criteria: CMSIP vs. FAMIS

CMSIP FAMIS

Family income less
than 185% of federal
poverty level,
allowing certain
income disregards

Family income less than 200% of
federal poverty level, not
allowing income disregards

Income includes stepparents
income

Income does not
include stepparents
income

Child must be
uninsured for 12
months (good cause

Child must be uninsured for 6
months (good cause exceptions

apply)

Cooperation with child support
enforcement is not required

2 Most of the programmatic comparisons between CMSIP and FAMIS are
adopted from the JLARC report.

3 Ross, Donna Cohen, Laura Cox, 2000, "Making It Simple: Medicaid for
Children and CHIP Income Eligibility Guidelines and Enrollment Procedures,"
Kaiser Commission on Medicaid and the Uninsured.

exceptions apply) Changes in September 2002:

Cooperation with child
support enforcement
required

Added an affordability exception
for six-month waiting period

Do not consider absent parents’
employment or insurance status

Establishing an income cut off for FAMIS benefits rather than
reducing benefits on a sliding scale may reduce some
individuals’ incentives to accept promotions and higher paying
positions. A small change in income may qualify or disqualify
some families if their income is slightly above or below the
income cut off for eligibility. Those who are slightly above the
cut off may intentionally reduce their income to qualify for
FAMIS if the gains in insurance benefits exceed the lost
income. Similarly, those who are slightly below the cut off may
intentionally pass up opportunities to increase their income in
order for not to loose the FAMIS coverage if the additional
income does not exceed the FAMIS benefits. If this occurs, as
expected, such a behavior would further crowd out private
insurance. Shifting the income cut off from 185% of federal
poverty level to 200% would expose different families to this
potential disincentive to work. However, this change affects
probably only a small number of families and consequently the
size of the crowding out will likely be small.

In the new FAMIS plan, stepparents are included in the
definition of family for financial eligibility purposes. CMSIP
followed Medicaid policy and did not count the stepparent’s
income when determining eligibility of the child. The
Department of Medical Assistance Services (the department)
believes that stepparents are part of the family unit and their
income should be used in determining the family’s financial
situation. Opponents of this policy note that stepparents are
not legally responsible for the care of their stepchildren and
that this policy discourages remarriage. Also, adding
stepparents’ income is likely to reduce the number of children
potentially eligible for FAMIS thereby decrease enroliment in
the program. This change illustrates an inherent trade-off
between providing coverage for families who could otherwise
afford insurance and excluding children whose stepparents
choose not to provide health insurance. No empirical evidence
can be found, however, to indicate which of these effects is
larger.

CMSIP required a child to be uninsured for 12 months before
becoming eligible for coverage; FAMIS reduces that period to
six months. The standard used by 13 states is a six-month
waiting period while the rest of the states with the exception of
Alaska either have less than 3-month or no waiting period.™
The waiting period is designed to discourage families from
dropping private health insurance and substituting state-
supported insurance or to reduce potential crowding out. So,
reducing the time children must be without insurance before
being eligible for FAMIS would likely increase crowding out,
but also contribute to enroliment of intended beneficiaries. The
choice of the waiting period must be a balance between the
potential effects. There is insufficient data to determine the

14 Ross, Donna Cohen, Laura Cox, 2002, "Enrolling Children and Families in
Health Coverage: The Promise of Doing More," Kaiser Commission on Medicaid
and the Uninsured.
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count of additional crowding out and additional enroliment, but
both will undoubtedly occur.

The requirement for cooperating with the division of child
support enforcement is no longer mandatory for eligibility as it
was under CMSIP. Under CMSIP, failure on the part of
custodial parents to cooperate meant that children would not
be eligible to participate in the program. According to the
department, this created a barrier for families to enroll in the
program. Many of these parents had informal payment or
support agreements with the absent parent and were unwilling
to contact with the absent parent to secure an approval. The
reason for unwillingness was that many of these families were
concerned that these informal support agreements would be
abandoned while trying to get the absent parent’'s approval.
The statutory changes in 2001 removed this potential barrier
and probably contributed to increased enrollment in the
FAMIS program.

A recent change in FAMIS added an "affordability” exception
as a good cause reason for skipping the six-month waiting
period. With this change the child does not have to wait six
months to be eligible for FAMIS if the family can document
that the cost of the private insurance they dropped exceeds
10% of their income. This exception recognizes that some
families may be paying high premiums and cannot continue to
keep their insurance, and so the child should not be left
uninsured. This exception explicity provides for the
substitution of public for private insurance when the financial
burden on the family is too high and, in exchange, aims to
provide some financial relief to the low-income families. Also,
this amendment is expected to eliminate a potential barrier
and contribute to enroliment in the program.

Similarly, another recent change removed the requirement to
consider absent parents’ insurance status when determining
eligibility. Earlier emergency regulations prohibited children
from participation in FAMIS when their absent parent was an
employee of the state or a local governmental entity, had
access to family coverage under the Virginia State Employees
Health Insurance Plan and the employer contributed toward
the cost of the family coverage. Under the new changes,
information on the employment and insurance status of the
absent parent are not collected. This change is also expected
to eliminate a potential barrier and contribute to enrollment in
FAMIS while reducing the incentive of absentee parent to
provide coverage and could increase crowding out by some
small but unknown amount. The department points out that
counting coverage by an absent, and probably unwilling,
parent as a condition for coverage would prevent coverage of
a child for reasons substantially beyond the control of the
present parent.

Application Process. Complexity of the application process
has a direct effect on enrollment. As the complexity increases,
the number of applications decreases. In fact, one of the main
reasons for the failure of CMSIP reaching its enrollment goal
is believed to be the cumbersome application process. The
differences in application processing are summarized below.

Differences in Application Process: CMSIP vs. FAMIS

CMSIP FAMIS
Single application | Separate application for Medicaid and FAMIS
for Medicaid o
and CMSIP Application is progesged by FAMIS call center
(CPU) and application can be made over
Application is the phone (later mailed for signature), or by
processed by fax
local

Screened for Medicaid eligibility first and
Medicaid likely recipients are referred to
Medicaid unit at CPU or local departments
of social services

departments of
social services

Full Medicaid
eligibility
determination is
conducted prior
to determining

Upon receiving signed and completed
application, for most, eligibility is determined
within 10 days

eligibility for Verification requirements are minimal
CMSIP
o Changes in September 2002:
Eligibility is
determined Require the use of a single application for

within 45 days Medicaid and FAMIS

Verification
requirements
are extensive

Allow local departments of social services to
process applications

Allow an adult relative caretaker to file an
application

CMSIP relied on local Departments of Social Services to
process applications and enroll participants. This system was
difficult to manage since it involved training personnel and
distributing program information at over 120 local social
services offices around the state. Monitoring implementation
of the program and tracking the status of applications was
also difficult under this system. FAMIS creates a central
processing unit (CPU) for administration of the program. The
CPU distributes applications and program information,
maintains a call center and multiple electronic interfaces,
responds to inquiries, receives and processes applications for
eligibility, and provides personal assistance to callers,
monitors cost sharing, provides reports, and is responsible for
provider and health plan enrollment. The CPU was created to
simplify eligibility determination and enrollment process.

Creating one centralized office for all aspects of the
application process allows for specialized staffing and training
and provides more access to detailed data on applications,
including reasons for case denials. Due to the increased
efficiency, the time period for processing an application
decreased for most completed applications from 45 days to 10
days. Because it may take potential clients significant
amounts of time to actually complete an application, the delay
from the start of the application process to final approval can
take considerably longer.

Changing the contact point for the program also reduces
stigma associated with welfare or public assistance programs
that might have existed when the program was administered
by local departments of social services. Also, CPU responds
to applications on the phone and mails the application forms
for signature instead of conducting face-to-face interviews
which was encouraged under CMSIP. Additionally, the
documentation required for verification is minimal compared to
CMSIP. For example, the verification of income disregards
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was no longer a requirement under FAMIS. Relying on malil
and minimal verification requirements reduces transaction
costs and encourages enrollment.

As the transaction costs decrease, overall net benefits from
the FAMIS program increase. Finally, there is a federal
requirement that children be screened for Medicaid prior to
completing the application for FAMIS. So, there is an
additional spillover benefit of finding children eligible for
Medicaid among the increased applications. Overall, the
changes seem to have simplified and expedited the eligibility
determination and application process and increased the
enrollment in the FAMIS program.

Currently, CPU receives about 20,000 calls concerning status
of applications, questions, or concerns about the providers
and about 4,500 to 5,000 new or renewal applications per
month for FAMIS. Approximately 40% of the new applications
are determined to be more likely to be eligible for Medicaid
and referred to the Medicaid unit located at the CPU.

A part of the costs associated with the new CPU is being
funded with money that was previously provided to local social
service agencies to assist with eligibility determinations and
applications. Because the administrative costs increased from
$2.2 million to $5 million with the increase in enrollment, the
additional costs that can be solely attributed to changes in the
application procedure cannot be isolated. However, in May
2001, the department paid $3 million for a two-year contract to
manage enrollment and application procedures.

Currently, there are approximately 30 full time and part time
employees hired by the contractor. They are divided between
the telephone operators, eligibility staff, mailroom, data entry,
and administrative positions. The number of staff fluctuates to
meet the high call volumes such as during back to school. The
department also maintains a Medicaid unit at the CPU. The
Medicaid unit is staffed by state employees because only a
government employee can enroll a child in Medicaid, and the
eligibility process is more complicated. There is a supervisor
and five staff in this unit. They were all new hires. Most were
hired with the implementation of FAMIS in August 2001 and
others were added as FAMIS grew. The department also
employs a contract monitor who is located at the CPU.

The newer changes aim to simplify the application process
further and take advantage of the cooperation with the local
departments of social services. One of these amendments will
combine the application forms for Medicaid and FAMIS in a
single document. Another change allows local departments of
social services to process applications. Together these two
changes result in a "no wrong door" application process for
FAMIS and Medicaid eligible applicants. Under the earlier
emergency regulations, separate application forms were
required, FAMIS CPU received all applications, and local
departments of social services were not involved in the FAMIS
program. A family would have to guess whether their children
would qualify for Medicaid or FAMIS, fill Medicaid or FAMIS
application, and send it to FAMIS CPU or local departments of
social services. Because eligibility rules such as counting
stepparents’ income and use of income disregards in
Medicaid are different, this was not always an easy decision to
make. If the family were wrong and applied to the wrong
place, they would ultimately have to complete more forms and

submit them to another entity. This resulted in a loss of
valuable time for the applicants and discouraged many to
further pursue their applications.

Under the newer rules, local departments of social services
also determine eligibility for the FAMIS program within 45
days of the date the application was received. When a local
department of social services receives a child health
insurance application, the local agency first determines the
child’s eligibility for Medicaid. If the child is determined
Medicaid ineligible, the local agency proceeds with a FAMIS
eligibility determination and enroll eligible children in FAMIS.
With the new changes, either the FAMIS CPU or local agency
determines eligibility for both programs and enroll the child in
the correct plan. Thus, the transaction costs associated with
the FAMIS program probably decreased. Additionally, having
local departments of social services involved in the process
provides a local contact in every community where a family
can receive assistance with such applications if they prefer.
These changes are expected to improve the application and
enrollment processes further and increase access to FAMIS.

Another new change permits the adult relative caretaker to file
an application on behalf of a child. This requirement is also
likely to increase children’s access to FAMIS especially when
their parents are absent.

Cost-Sharing. The enrollment in the FAMIS program largely
depends on whether and how much the enrollees are
expected to pay. Based on the economic theory it can be
reliably stated that as the cost sharing increases, the
enrollment in the program would decrease. There are some
significant differences in cost sharing requirements between
the two programs, which may affect enrollment. These are
described below.

Differences in Cost-Sharing: CMSIP vs. FAMIS

CMSIP FAMIS
Copayments | Copayments are required; annual
are not copayment limit is $180 per family with
required income at or below 150% below poverty,
or maximum 2.5% of the family income,
Monthly and $350 per family with income above
premiums 150% poverty level, or maximum 5% of
are not the family income. No copayments are
required required for well-child and preventive
services and families participating
employer sponsored health insurance
Initially, monthly premiums were required.
Later, this requirement was eliminated.

The CIMSIP program did not require any cost sharing by
recipients. The FAMIS program implements copayments for
some services received by FAMIS managed care recipients.
There are no copays for the Medicaid look-alike benefit
package, for preventive services such as well child check-ups,
and for families participating in the employer sponsored health
insurance plan. For most nonpreventive services, copays are
$2 or $5 depending on the family income level. Copayments
are higher for families with high incomes than for families with
low incomes. Families with income below 150% federal
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poverty line pay $2 and those above pay $5. A few services
such as hospital admissions require higher (e.g. $15 or $25)
copays. The maximum amount of copays is $180 per year for
families with income below 150% federal poverty line, or
maximum 2.5% of the family income, and $350 for those
above with income up to 200% federal poverty line, or
maximum 5% of the family income.

The main reason for copayments is to encourage the efficient
use of publicly funded healthcare resources. The economic
theory indicates that free healthcare services will be used
inefficiently. Charging a copayment for some medical services
would reduce the demand for these services relative to the
demand for free care and discourage unnecessary care. The
effects of the copays depend on their size. The FAMIS copays
appear to be nominal. Available studies suggest that the
economically optimal structure for cost sharing includes "a low
[or possibly even zero] monthly premium, a high deductible for
inpatient care (except, perhaps for young children), and
copayments targeting certain types of services (e.g. brand
name vs. generic prescriptions) and certain sites of care (e.qg.
emergency room vs. physician officeg to encourage a more
cost-conscious use of resources."” While the proposed
copayment proposal reflects some aspects of the
recommended structure, copays may be too small to
significantly reduce overuse of expensive procedures. The
FAMIS copays as a percent of income compare very favorably
to standard copays required under private insurance plans.
For example, for every dollar earned, a FAMIS recipient with a
$2-copay and a $20,000-income pays four times less than a
family with a $20-copay and a $50,000-income. Additionally,
varying copayments according to income level are likely to
reduce the healthcare burden (health expenditures per dollar
of income) on low income families and provide a more
equitable disincentive to families with high and low incomes.

Additionally, copays may make FAMIS coverage somewhat
less attractive and may reduce crowding out relative to what
would result without any copays. However, as mentioned, the
copays are relatively small. This leads to the expectation that
copays would reduce crowding out by only a small amount.

Further, the procedures to implement copay requirements
seem to be cost effective. Providers collect copays. The
department does not maintain a database for the copays
actually paid. If a family documents to the FAMIS CPU that
they reached the maximum limit, they are relieved of any
further copayments for the remainder of the year. Note that it
may take up to 90 visits for a low income FAMIS family to
reach the maximum and be relieved of copays, which is not
expected to occur in most cases. While most families would
not reach the copay cap, assigning responsibility to families to
track the annual copayments provides an option to families to
take advantage of this provision while providing savings to the
department in administrative costs that would otherwise be
incurred.

Finally, the copays may reduce the stigma associated with the
program. It is possible that some recipient families will feel

5 Markus, Anne, Sara Rosenbaum, and Dylan Roby, 1998, "CHIP, Health
Insurance Premiums and Cost-sharing: Lessons from the Literature,” The
George Washington University Medical Center, Washington, DC.

less like they are receiving assistance from a charity or from
welfare. On the other hand, there is possibility that copays
may create a barrier to some other families (especially to
those with low incomes) to participate in the program.
However, given the nominal copay structure, any such barrier
will likely be very small.

Under the earlier emergency regulations, the FAMIS program
implemented a set of monthly premiums ranging from $15 up
to $45 for families with incomes above 150% federal poverty
level to participate in the program. Similar to the copays the
goal was to encourage efficient use of healthcare resources.
However, monthly premiums constituted a significant barrier to
enrollment and discouraged families from applying for FAMIS.
Some other children lost their coverage because of failing to
pay monthly premiums. Also, the department determined that
the cost of collecting premiums exceeded the premium
revenues. As a result, the FAMIS program does not charge
premiums to enrollees or their families.

The removal of monthly premiums is likely to produce positive
economic effects. It is worth noting that the success of
premiums encouraging efficient use of resources is suspect.
Once a family enrolls in FAMIS and pays premiums, it is a
sunk cost for the family and unlikely to provide any incentives
to use FAMIS insurance efficiently once the enrollment
decision is made. Premiums would more likely discourage
enrollment in the program. Also, a monthly premium is an
instrument mainly to collect revenues. Since the objective of
FAMIS cost sharing is to encourage efficient use of resources
rather than collecting revenues from families, removing this
requirement appear to be consistent with the overall program
goal.

Employer-Sponsored Health Insurance. Employer sponsored
insurance coverage is one of the largest sources of insurance
for children nationwide. In 2000, 32% of low-income children
were covered by employer-sponsored health insurance.™®
FAMIS establishes a premium assistance program called
Employer-Sponsored Health Insurance (ESHI) to provide
coverage through this widely used source of children’s
insurance.

Differences in Premium Assistance: CMSIP vs. FAMIS

CMSIP FAMIS

No assistance is available
with premiums to utilize
employer sponsored
health insurance

Assistance with premiums to
utilize ESHI when it is
available and cost
effective

The premium assistance program allows FAMIS-eligible
families who have access to employer-sponsored health
insurance coverage to enroll their children in their employers’
health plan. The determination of eligibility for the ESHI
component is somewhat labor-intensive. The department
reimburses the family the cost of the premium payments if it
determines that such enrollment is cost effective (i.e. the cost
of covering the child under FAMIS would be more than the

8 "Enrolling Uninsured Low-Income Children in Medicaid and CHIP," 2002,
Kaiser Commission on Medicaid and the Uninsured.
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total cost of covering the child under the employer sponsored
plan) and if the employer contributes 40% of the cost of family
coverage. Payment is not approved if the enrollment is not
cost effective. The FAMIS plan also provides supplemental
coverage (wrap around services) needed to ensure that
FAMIS ESHI children have equivalent health benefits to those
provided under FAMIS. Participation is voluntary, and families
may opt out of ESHI at any time and enroll their eligible
children in a FAMIS health plan.

The ESHI program represents an alternative way of providing
FAMIS benefits. Currently, the participation in ESHI
component is very low. There are 23 families enrolled in and
the average premium assistance payment from the
department is $110. Low enrollment is partly attributed to the
federal requirement that the employer contribute 40% of the
family coverage. Employer contributions in many workplaces
do not reach 40% of the total cost of coverage. Also, the
participation in the ESHI component is generally not cost
effective unless the family has an infant or several FAMIS
eligible children. Finally, some families do not participate in
the employer provided insurance because they cannot afford
the employee share of the premium. Despite the low
participation, ESHI provides an alternate way of providing
FAMIS benefits and its is completely voluntary. Families who
determine that the benefits from participation exceed the costs
are expected to take advantage of this option. Similarly, the
department will make payments only if the participation is cost
effective. Thus, if chosen by the family and approved by the
department, this program will likely provide a net benefit both
to the FAMIS enrollees and the department.

Benefits Package. Another factor that affects the enroliment in
FAMIS is the value attached to benefits offered. The economic
theory suggests that as the perceived benefits increase, more
families would be willing to participate in the program.
Currently, FAMIS program consists of two benefit packages:
(1) a Medicaid look-alike benefit package, (2) a managed care
benefit package. Whether children receive Medicaid look-alike
or managed care benefit package depends on whether they
live in a geographic area where managed care providers are
available. Children living in areas where these providers are
not available receive Medicaid look-alike benefits. These
children will continue to receive Medicaid benefits package
and will not be affected. Children living in areas where
managed care providers are available receive a different
benefits package. Thus, the choice of implementing a private
sector like program as opposed to expanding Medicaid has
some implications on the type of benefits offered to some
children.

Generally, Medicaid offers a more comprehensive benefits
package compared to those offered by health management
organizations (HMO). Significant differences in the benefits
provided to managed care population are compared below.

CMSIP was a Medicaid look-alike plan and the benefits
reflected those offered in Virginia’'s Medicaid program. For
children in certain geographical locations, FAMIS creates a
new benefit package modeled after the Key Advantage benefit
package offered to state employees. Services are delivered by
HMOs under contract with the department in areas of the state

where FAMIS HMOs exist and through fee-for-service
providers in other parts of the Commonwealth.

Differences in Benefits for Managed Care Population:
CMSIP vs. FAMIS

CMSIP FAMIS

Benefits similar to those found in the
private sector, based on State
Employees’ Key Advantage Health
Benefits Package. Includes
enhancements such as well-child
from age six through 18 and therapies

Same benefits as
the Medicaid
program

Utilizes Medicaid
providers or

Medicaid for special education students, but
mapgged care imposes limits on some services and
entities apd does not cover some other services
their provider
networks Utilizes FAMIS managed care entities
and their provider networks in most
localities
For the managed care population, nonemergency
transportation, case management services, intensive

rehabilitative services, and the community behavioral health
support services are no longer covered. Some of the mental
health benefits have limitations not found under CMSIP. In
short, there is likely to be a reduction in the amount of these
services received by managed care children in the FAMIS
program. While the reduction in the benefits reduces program
costs, it also affects the perceived value of the program and
reduces its appeal.

The department states that the proposed benefit package is
intended to reflect services covered under a commercial
insurance plan. It is not clear why this is a desirable objective.
Reduction in benefits reduces costs under FAMIS because
uncovered services are not paid. One motivation for a less
comprehensive plan could be providing services to more
children, as the cost of insurance per children is lower due to
reduction in benefits. However, enrollment in the program is
currently below its target (although growing fast) and the
resources are more than enough to serve children expected to
enroll in the program in the near future. Also, probably some
children with healthcare needs may be treated in indigent care
hospitals in Virginia for conditions not covered in the current
FAMIS benefits package. The main concerns are whether the
Commonwealth will be able to take advantage of all federal
funds available through this program, how many children will
forego needed medical and mental healthcare because it is
not covered, and how this affects other publicly funded
programs such as indigent care and comprehensive services
act. In some cases, reduction in benefits package would
increase costs to the Commonwealth because the
Commonwealth would pay the full costs for indigent care at
state hospitals. Additionally, for those who do not substitute
indigent care for FAMIS, it is very likely that the cost of
providing services to them would not outweigh their value to
the Commonwealth since FAMIS services are offered at a
66% federal match rate. Since the care is being offered at a
two-thirds discount from private costs, limiting FAMIS to a plan
that mirrors a private plan may forgo significant potential
economic gains. In short, unless the children’s insurance
coverage expanded to include currently uncovered services
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relative to those offered by Medicaid, choosing a commercial
type of insurance may conflict somewhat with the goal of the
program to increase children’s access to healthcare.

Another feature of the FAMIS plan is that the proposed
prescription drug benefit does not steer patients to generic
drugs, a policy now frequently used to control prescription
drug costs. Pharmaceutical costs to publicly funded health
insurers such as Medicaid have been increasing dramatically
in the last decade. Many alternative approaches are already
developed and available to somewhat contain this rapid
growth. One of the prominent approaches is to provide the
generic equivalent of a brand name prescription drug
whenever possible. Since the pharmaceutical expenditures
under FAMIS will likely exhibit a similar growth pattern to that
of Medicaid, there seems to be ample opportunity to increase
the net benefits of the FAMIS program by containing
pharmacy costs as much as possible through available
means.

Outreach Activities. Outreach activities also affect participation
in FAMIS as people become aware of the new program
through these efforts. The fact that many FAMIS eligible
children are currently not enrolled in the program highlights
the significance of the outreach activities. According to a
survey, about 88% of the families have heard of Medicaid or
SCHIP and only 12% were unaware of both of the programs.*’
Of the 88% who were aware, 76% did not inquire about the
program because they thought the child was ineligible, did not
know enough about the program, did not want to deal with
administrative hassles, or did not need or want the program.
Of the 24% who inquired, only 66% applied for the program.
Also, most advertising for children’s insurance across states
carried the messages indicating that the program was
affordable, the program was for working parents like them,
children do need health coverage, it is easy to enrall, etc.'®
This study suggests that outreach efforts could be improved
by incorporating key elements such as the dollar amount for
eligibility, key services covered under the program, a
description of enrollment process, etc.

The changes in the FAMIS program appear to have improved
the design and accessibility of the program and removed
barriers to enrollment. These improvements need to be
communicated to eligible population through outreach
activities. These activities include advertising through media,
developing brochures, posters, and pamphlets, and
developing and maintaining partnerships with private entities.
The differences in the outreach activities pursued under the
two programs are compared below.

v Kenney, Genevieve, Jennifer Haley, 2001, "Why Aren’t More Uninsured
Children Enrolled in Medicaid or SCHIP?" Urban Institute.

18 Perry, Michael, Vernon K. Smith, Catherine N. Smith, and Christina Chang,
2000, "Marketing Medicaid and SCHIP: A Study of State Advertising
Campaigns," Kaiser Commission on Medicaid and the Uninsured.

Differences in Outreach Activities: CMSIP vs. FAMIS

CMSIP FAMIS

Outreach coordinated at the
state level by the
department; FAMIS
Outreach Oversight
Committee created

Outreach coordinated at
the state level by the
Department of Social
Services

Outreach coordinated at
the local level by the local
departments of social
services; the department
provides limited funds for
outreach and application

No outreach coordinated by
the local departments of
social services and no
funds provided; however
some localities continue

assistance some activities

Under FAMIS, the outreach and oversight committee seems
to help centralize outreach activities. Currently, the
department structures an outreach campaign that builds a
statewide infrastructure to support community based and
locality specific outreach initiatives. For the local outreach
activities, the department cooperates with the Virginia Health
Care Foundation (VHCF) to provide funding to statewide
Project Connect outreach sites. The VHCF received $575,000
from the department for FY 2002 and 2003. There are 13
application assistance sites throughout the Commonwealth.
Staff in these sites provides hands-on assistance to families
applying for either FAMIS or Medicaid for their children and
follow through with the case until the child is enrolled in the
appropriate of the two programs. Additionally, these local
outreach projects create or promote outreach in their
communities through local media and community
organizations.

In addition to the local projects, the department also supports
more broad-based promotional campaigns (radio ads, bus
ads, etc.) as well as other efforts through other state agencies
or school systems. Recognizing the need for statewide
awareness building initiatives and message consistency, the
department contracted with the Ogilvy Worldwide Public
Relations firm. The department required Ogilvy to conduct a
statewide outreach campaign to include: (i) development of a
clear and effective marketing message, (ii) development and
dissemination of outreach materials, (iii) implementation of a
statewide media campaign and regional outreach events, and
(iv) statewide partnership building. The department has spent
nearly $100,000 on the child health insurance program’s
awareness campaign, marketing and materials development,
media, and program message strategy thus far in FY 2002
and 2003. The department anticipates spending an additional
$200,000 through FY 2003. Because further program changes
in this year's General Assembly session are anticipated, a
major media campaign and the development of new
promotional materials have been delayed until after the
General Assembly session.

The department also works with Sign-Up Now (SUN) to
provide community-based training sessions at the local level.
These training sessions are targeted to community workers in
a wide variety of local programs that are already working with
families likely to have eligible children. Participants learn
about both FAMIS and Medicaid for children, which children
are eligible, how the community workers can help families
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apply, and how the workers can inform their clients, and
conduct outreach in their community. The department
committed $75,000 for SUN activities to help bring workshops,
resource materials, and quarterly newsletters to over 4,000
local workers. This local training was particularly important, as
Virginia’'s SCHIP program has undergone major changes in its
four-year history.

The department currently employs four part-time employees
as Community Outreach Coordinators/Liaisons. These
employees provide FAMIS presentations including program
updates and changes; they attend, represent, and participate
in local, regional and statewide coalition meetings; and they
perform as program liaisons with other state agencies,
grantees, and businesses in the coordination of outreach and
enrollment activities throughout the state. These part-time
positions will cost the state an estimated $114,000 in FY 2002
and 2003 and these positions are a significant component of
the outreach infrastructure in Virginia.

The department’s outreach campaign is intended to serve as
the infrastructure for local community-based outreach
activities throughout the state. In addition, other outreach is
supported through nonstate sources. Several Virginia
foundations help support outreach in their communities. For
instance, the Virginia Health Care Foundation has a 4-year
grant from the Robert Wood Johnson Foundation to support
State Children’s Health Insurance Program outreach in
Virginia. Many significant outreach contributions are made by
local business leaders, faith-based organizations, managed
care entities, the provider community, and other interested
and concerned organizations.

While there is no direct link between most outreach activities
and resulting enroliment, according to the department,
substantial increases in enrollment were realized during this
year's back-to-school campaign. Over the 3-month period
(August-October) a 25% increase in call volume to the FAMIS
CPU, and a 35% increase in new applications filed were
generated. This resulted in a net increase of 16,000 new
children being enrolled in FAMIS and Medicaid child health
programs in Virginia. In short, a significant portion of the
increase in enrollment under the FAMIS program can be
attributable to increased outreach efforts.

Reimbursement Methods

Reimbursement rates for services provided under FAMIS
program are also an essential part of the program. Currently,
reimbursements are largely based on Medicaid rates.
Contracts with managed care entities are signed each year.
Currently, managed care per capita rates are $107 per month
for children with less than 150% of federal poverty level and
$104 for those with higher incomes. In comparison, Medicaid
pays $230 per month to HMOs per recipient. The cost of
FAMIS managed care to the Commonwealth is considerably
lower relative to Medicaid. Due to the federal matching rates,
the state support for FAMIS is approximately $35 per child
while it is approximately $117 under Medicaid. The FAMIS
rate paid to HMOs is lower because it does not include aged,
blind, and disabled population, there are more pregnancies
with Medicaid population, there are copays with FAMIS, and
fewer services covered under FAMIS. These differences
reduce the reimbursement rates for services provided to

FAMIS children. Additionally, payments to FAMIS providers
are final. There is no retrospective cost settlement. The
decision to make all payments prospective and not require a
cost settlement process was to provide administrative
simplicity for the providers and the department. According to
the department, collecting cost reports and completing cost
settlements (requiring desk and field audits) is an expensive
process for both providers and the department.

Significant improvements have been made since CMSIP
especially in receiving applications, simplifying the eligibility
process, and in outreach activities. The effects of these
improvements seem to have increased enrollment so far and
will likely to continue to do so even more. Many of these
changes also reduce transaction costs, which further
increases the enrollment and the net economic benefit per
enroliment. However, these improvements focus on increasing
enrollment prior to a child needing medical services and there
is a limit on the potential increase in the enrollment that can
be expected from this approach.

With these improvements, when the growth in enroliment
reaches its plateau and if the actual enrollment is still below
the desired enrollment at that time, perhaps reimbursement
rates may be used as an additional tool to promote the use of
healthcare resources by uninsured children. Such a
hypothetical approach may focus on enrolling children or
providing FAMIS benefits precisely when the children need
medical services through cooperation of service providers.
Possibilities include providing incentive payments to providers
to refer uninsured children to FAMIS, or to provide services
through FAMIS rather than indigent care. For example, in this
hypothetical scenario, the department may provide a one-time
incentive payment to providers and allow provider employees
to perform initial processing of applications and all other
necessary actions at an outstation except evaluating and
making eligibility determinations. In this way, the providers
would be offered a compensation for spotting potential FAMIS
eligible children and helping enroll them exactly when the child
needs healthcare services.

According to the department, providing incentive payments to
providers on top of the Medicaid rates was not considered
during the development of this proposal. Since there do not
appear to be any obvious problems with conflicts of interest
for those practitioners who may be in a position to recruit
children into FAMIS, it may be hoped that some system of
incentives may be considered in the future. Appropriately
designed financial incentives have the theoretical potential to
supplement the other outreach programs in a cost-effective
way.

Businesses and entities affected. The proposed permanent
regulations are expected to affect children enrolled in FAMIS,
health care providers, the department, and the local
departments of social services. As of June 2002, there were
43,681 children enrolled in FAMIS and the enrollment is
expected to grow further.

Localities particularly affected. The proposed regulation will
not uniquely affect any particular locality.
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Projected impact on employment. As the FAMIS program
grows, we can expect to see an increase in demand for labor
in Virginia's healthcare sector.

Effects on the use and value of private property. Similarly, as
the FAMIS program grows, we can expect to see an increase
in healthcare provider revenues, profits, and consequently the
value of their businesses. In addition, crowding out employer-
sponsored insurance may positively affect the value of
business owned by employers of FAMIS families if employers
realize significant savings in their share of insurance
premiums.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Department of
Medical Assistance Services has reviewed the economic
impact analysis prepared by the Virginia Department of
Planning and Budget and is in agreement with the overall
conclusions of the report. The regulatory changes provided for
in the transition from the former Children's Medical Security
Insurance Program (CMSIP) to the Family Access to Medical
Insurance Security (FAMIS) program, and the numerous
programmatic enhancements implemented on September 1,
2002, have resulted in a more accessible program and a
significant increase in enrollment. The department believes
that the FAMIS program has an overall positive impact on the
Commonwealth's economy, as it provides critical support to
many of Virginia's working families and maximizes federal
funding to cover vital health care services to eligible children.

Summary:

The proposed regulations permanently establish the Family
Access to Medical Insurance Security (FAMIS) Plan, which
is currently in place under emergency regulations. The
proposed regulations establish maximum income eligibility
levels, application procedures, cost sharing requirements,
health benefits package, outreach activities, reimbursement
methodology, and a review process for adverse actions.

CHAPTER 141.
FAMILY ACCESS TO MEDICAL INSURANCE SECURITY
PLAN.

PART I.
GENERAL PROVISIONS.

12 VAC 30-141-10. Definitions.

The following words and terms when used in this chapter shall
have the following meanings unless the context clearly
indicates otherwise:

"Act" means the Social Security Act.

"Adult caretaker relative" or "caretaker relative" means an
individual who is age 18 or older, who is not the parent of, but
who is related to, the child by blood or marriage, and who lives
with and assumes responsibility for day-to-day care of the
child in a place of residence maintained as his or their own
home.

"Adverse action" means the denial of eligibility; failure to make
a timely determination of eligibility; suspension or termination
of enrollment; or delay, denial, reduction, suspension, or
termination of health services, in whole or in part; provided,

however, that determination of eligibility to participate in and
termination of participation in the employer-sponsored health
insurance coverage (ESHI) program shall not constitute an
adverse action.

"Agency" means a local department of social services, the
central processing unit, or other entity designated by DMAS to
make eligibility determinations for FAMIS.

"Agency error' means a person or persons received benefits
to which they were not entitled as a result of an error on the
part of an eligibility worker at a local department of social
services or the central processing unit.

"Agent" means an individual designated in writing to act on
behalf of a FAMIS Plan applicant or enrollee during the
administrative review process.

"Applicant” means a child who has filed an application (or who
has an application filed on his behalf) for child health
insurance, who has been screened or determined to be
ineligible for Medicaid and is awaiting a FAMIS eligibility
determination. A child is an applicant until a child’s eligibility
has been determined for FAMIS.

"Authorized representative” means a person who is authorized
to conduct the personal or financial affairs for an individual
who is 18 years of age or older.

"Board" or "BMAS" means that policy board created by § 32.1-
324 of the Code of Virginia to administer the plans established
by the Social Security Act.

"CMSIP" means that original child health insurance program
that preceded FAMIS.

"Central processing unit" or "CPU" means the private
contractor that will determine eligibility for and administer part
of the Family Access to Medical Insurance Security Plan or
FAMIS.

"Child" means an individual under the age of 19 years.

"Child health insurance application” means the form or forms
developed and approved by the Department of Medical
Assistance Services that is used by local departments of
social services and the FAMIS CPU for determining eligibility
for Medicaid for poverty level children and for the Family
Access to Medical Insurance Security Plan (FAMIS).

"Competent individual" means a person who has not been
judged by a court to be legally incapacitated.

"Comprehensive health insurance coverage" means health
benefits coverage, which includes the following categories of
services at a minimum: inpatient and outpatient hospital
services; physician's surgical and medical services; and
laboratory and radiological services.

"Conservator" means a person appointed by a court of
competent jurisdiction to manage the estate and financial
affairs of an incapacitated individual.

"Continuation of enrollment” means ensuring an enrollee’s
benefits are continued until completion of the review process,
with the condition that should the enrollee not prevail in the
review process, the enrollee shall be liable for the repayment
of all benefits received during the review process.
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"Creditable health coverage" means that health coverage as
defined in 42 USC § 1397jj(c)(2).

"Director" means the individual, or his designee, specified in
§ 32.1-324 of the Code of Virginia with all of the attendant
duties and responsibilities to administer the State Plan for
Medical Assistance and the State Plan for FAMIS.

"DMAS" or "department” means the Department of Medical
Assistance Services.

"Employer-sponsored health insurance coverage" or "ESHI"
means comprehensive employer-sponsored health insurance
offered by the employer when the employer contributes at
least 40% towards the cost of dependent or family coverage,
or as otherwise approved by the Centers for Medicare and
Medicaid Services (CMS). This component of FAMIS refers to
the ability of DMAS to provide coverage to FAMIS children by
providing premium assistance to families who enroll the
FAMIS children in their employer’s health plan.

"Enrollee” means a child who has been determined eligible to
participate in FAMIS and is enrolled in the FAMIS program.

"External Quality Review Organization” means the
independent contractor assigned by DMAS to handle quality
reviews and to conduct final review of MCHIP adverse actions
for FAMIS.

"Family" (when determining financial eligibility) means parents,
including adoptive and stepparents, and their children under
the age of 19, who are living in the same household. Family
shall not mean grandparents or legal guardians. A child who is
temporarily living outside the home while attending an
educational or training program shall be considered to be
living in the same household with his parents.

"Family" (when used in the context of the ESHI component)
means a unit or group that has access to an employer’s group
health plan. Thus, it includes the employee and any
dependents who can be covered under the employer’s plan.

"FAMIS" means Family Access to Medical Insurance Security
Plan.

"Federal poverty level" or "FPL" means that income standard
as published annually by the U.S. Department of Health and
Human Services in the Federal Register.

"Fee-for-service" means the traditional Medicaid health care
delivery and payment system in which physicians and other
providers receive a payment for each unit of service they
provide.

"Fraud" means an intentional deception or misrepresentation
made by a person with the knowledge that the deception
could result in some unauthorized benefit to himself or some
other person. It includes any act that constitutes fraud under
applicable federal or state laws.

"Gross family income" means the total income of all family
members in a household. Income includes, but is not
necessarily limited to, before-tax earnings from a job,
including cash, wages, salary, commissions, and tips, self-
employment net profits, Social Security, Retirement Survivor
Disability Insurance (RSDI), veterans benefits, Railroad
Retirement, disability workers’ compensation, unemployment

benefits, child support, alimony, spousal support, pensions,
and retirement benefits, settlement benefits, rental income,
and lottery/bingo winnings. Income excludes public assistance
program benefits such as SSI and TANF payments, foster
care payments, general relief, loans, grants, or scholarships
for educational expenses or earned income of a child who is a
student.

"Group health plan" or "health insurance coverage" means
that health care coverage as defined in 42 USC § 1397jj(c)(3).

"Guardian" means a person appointed by a court of competent
jurisdiction to be responsible for the affairs of an incapacitated
individual, including responsibility for making decisions
regarding the person’s support, care, health, safety,
habilitation, education, and therapeutic treatment, and if not
inconsistent with an order of commitment, residence.

"Incapacitated individual" means person who, pursuant to an
order of a court of competent jurisdiction, has been found to
be incapable of receiving and evaluating information
effectively or responding to people, events, or environments to
such an extent that the individual lacks the capacity to (i) meet
the essential requirements of his health, care, safety, or
therapeutic needs without the assistance or protection of a
guardian, or (i) manage property or financial affairs or provide
for his support or for the support of his legal dependents
without the assistance or protection of a conservator.

"Legally emancipated" means that the parents and child have
gone through the court and a judge has declared that the
parents have surrendered the right to care, custody, and
earnings of the child and have renounced parental duties. A
married minor is not emancipated unless a court has declared
the married minor emancipated from his parents.

"LDSS" or "local department" means the local department of
social services.

"Managed care health insurance plan" or "MCHIP" as defined
in § 32.1-137.1 of the Code of Virginia means an arrangement
for the delivery of health care in which a health carrier means
under contract with DMAS for Title XXI delivery systems,
undertakes to provide, arrange and pay for, or reimburse any
of the costs of health care services for a covered person on a
prepaid or insured basis, which contains one or more
incentive arrangements, including any credential requirements
intended to influence the cost of the health care services
between the health carrier and one or more providers, with
respect to the delivery of health care services, and requires or
creates benefit payment differential incentives for covered
persons to use providers that are directly or indirectly
managed, owned, under contract with or employed by the
health carrier.

"Member of a family," for purposes of determining whether the
child is eligible for coverage under a state employee health
insurance plan, means a parent or parents, including
stepparents with whom the child is living if the stepparent
claims the child as a dependent on the employee’s federal tax
return .

"Premium assistance" means the portion of the family’s cost of
participating in the employer’s plan that DMAS will pay to the
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family to cover the FAMIS children under the employer plan if
DMAS determines it is cost effective to do so.

"Primary care case management (PCCM)" means a system
under which a physician acting as a primary care case
manager furnishes case management services to FAMIS
enrollees pursuant to a contract with DMAS.

"Primary care provider" or "PCP" means a physician enrolled
in the PCCM program as a primary case manager.

"Provider" means the individual, facility or other entity
registered, licensed, or certified, as appropriate, and enrolled
by an MCHIP, a PCCM, or in fee-for-service to render services
to FAMIS enrollees eligible for services.

"Supplemental coverage" means additional coverage provided
to FAMIS children covered under the ESHI component so that
they can receive all of the FAMIS benefits and they are not
required to pay any more cost sharing than they would have
under FAMIS.

"Title XXI" means the federal State Children’s Health
Insurance Program as established by Subtitle J of the
Balanced Budget Act of 1997.

"Virginia State Employee Health Insurance Plan" means a
health insurance plan offered by the Commonwealth of
Virginia to its employees and includes the Local Choice
Program whereby local governmental entities elect to provide
local employees’ enroliment in the State Employee Health
Insurance Plan.

12 VAC  30-141-20.
background.

Administration and  general

A. The state shall use funds provided under Title XXI for
obtaining coverage that meets the requirements for a State
Child Health Insurance Plan (also known as Title XXI).

B. The DMAS director will have the authority to contract with
entities for the purpose of establishing a centralized
processing site, determining eligibility, enrolling eligible
children into health plans, performing outreach, data
collection, reporting, and other services necessary for the
administration of the Family Access to Medical Insurance
Security Plan and for employing state staff to perform
Medicaid eligibility determinations on children referred by
FAMIS staff.

C. Health care services under FAMIS shall be provided
through MCHIPs, PCCMs, and through fee-for-service or
through any other heath care delivery system deemed
appropriate by the Commonwealth.

12 VAC 30-141-30. Outreach and public participation.

A. DMAS will work cooperatively with other state agencies and
contractors to ensure that federal law and any applicable
federal regulations are met.

B. Pursuant to § 32.1-351.2 of the Code of Virginia, DMAS
shall establish an Outreach Oversight Committee (committee)
to discuss strategies to improve outreach activities. The
committee members shall be selected by DMAS and shall be
composed of representatives from community-based
organizations engaged in outreach activities, advocates,

social services eligibility workers, the provider community,
health plans, other state agencies, and consumers. The
committee shall meet on a quarterly basis. As may be
appropriate, the committee shall make recommendations
regarding state-level outreach activities, the coordination of
regional and local outreach activities, and procedures for
streamlining and simplifying the application process,
brochures, other printed materials, forms, and applicant
correspondence.

C. The board, in consultation with the committee, shall
develop a comprehensive, statewide community-based
outreach plan to enroll children in the FAMIS program and, if
so eligible, in Medicaid. The outreach plan shall include
specific strategies for: (i) improving outreach and enrollment in
those localities where enrollment is less than the statewide
average and (ii) enrolling uninsured children in either the
FAMIS or Medicaid programs.

D. DMAS shall develop a comprehensive marketing and
outreach effort. The marketing and outreach efforts will be
aimed at promoting the FAMIS and Medicaid programs and
increasing enrollment, and may include contracting with a
public relations firm, coordination with other state agencies,
coordination with the business community, and coordination
with health care associations and providers.

PART II.
REVIEW OF ADVERSE ACTIONS.

12 VAC 30-141-40. Review of adverse actions.

A. Upon written request, all FAMIS Plan applicants and
enrollees shall have the right to a review of an adverse action
made by the MCHIP, local department of social services, CPU
or DMAS.

B. During review of a suspension or termination of enroliment
or a reduction, suspension, or termination of services, the
enrollee shall have the right to continuation of coverage if the
enrollee requests review prior to the effective date of the
suspension or termination of enrollment or suspension,
reduction, or termination of services.

C. Review of an adverse action made by the local department
of social services, CPU or DMAS shall be heard and decided
by an agent of DMAS who has not been directly involved in
the adverse action under review.

D. Review of an adverse action made by the MCHIP must be
conducted by a person or agent of the MCHIP who has not
been directly involved in the adverse action under review.

E. After final review by the MCHIP, there shall also be
opportunity for final independent external review by the
external quality review organization.

F. There will be no opportunity for review of an adverse action
to the extent that such adverse action is based on a
determination by the director that funding for FAMIS has been
terminated or exhausted. There will be no opportunity for
review based on which type of delivery system (i.e., fee-for-
service, MCHIP) is assigned. There will be no opportunity for
review if the sole basis for the adverse action is a state or
federal provision requiring an automatic change that affects all
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applicants or enrollees or a group of applicants or enrollees
without regard to their individual circumstances.

G. The burden of proof shall be upon the applicant or enrollee
to show that an adverse action is incorrect.

H. At no time shall the MCHIP’s, local department’s of social
services, the CPU’s, or DMAS’ failure to meet the time frames
set in this chapter or set in the MCHIP’s or DMAS’ written
review procedures constitute a basis for granting the applicant
or enrollee the relief sought.

I. Adverse actions related to health benefits covered under an
employer sponsored health insurance (ESHI) plan shall be
resolved between the employer’s plan and the ESHI enrollee,
and are not subject to further review by DMAS or its
contractors. Adverse actions made by an MCHIP, the local
department of social services, the CPU, or DMAS shall be
subject to the review process set forth in Part Il (12 VAC 30-
141-40 et seq.) of this chapter.

12 VAC 30-141-50. Notice of adverse action.

A. The local department of social services, the CPU, or DMAS
shall send written notification to enrollees at least 10 calendar
days prior to suspension or termination of enrollment.

B. The local department of social services, the CPU, DMAS or
the MCHIP shall send written notification to applicants and
enrollees of all other adverse actions within 10 calendar days
of the adverse action.

C. Notice shall include the reasons for determination, an
explanation of applicable rights to review of that
determination, the standard and expedited time frames for
review, the manner in which a review can be requested, and
the circumstances under which enrollment may continue
pending review.

12 VAC 30-141-60. Request for review.

A. Requests for review of MCHIP adverse actions shall be
submitted in writing to the MCHIP.

B. Requests for review of adverse actions made by the local
department of social services, the CPU, or DMAS shall be
submitted in writing to DMAS.

C. Any written communication clearly expressing a desire to
have an adverse action reviewed shall be treated as a request
for review.

D. To be timely, requests for review of a MCHIP determination
shall be received by the MCHIP no later than 30 calendar
days from the date of the MCHIP’s notice of adverse action.

E. To be timely, requests for review of a local department of
social services, DMAS, or CPU determination shall be
received by DMAS no later than 30 calendar days from the
date of the CPU’s, LDSS’ or DMAS’ notice of adverse action.
Requests for review of a local department of social services,
DMAS, or CPU determination shall be considered received by
DMAS when the request is date stamped by the DMAS
Appeals Division in Richmond, Virginia.

12 VAC 30-141-70. Review procedures.

A. At a minimum, the MCHIP review shall be conducted
pursuant to written procedures as defined in § 32.1-137.6 of
the Code of Virginia and as may be further defined by DMAS.
Such procedures shall be subject to review and approval by
DMAS.

B. The DMAS review shall be conducted pursuant to written
procedures developed by DMAS.

C. The procedures in effect on the date a particular request for
review is received by the MCHIP or DMAS shall apply
throughout the review.

D. Copies of the procedures shall be promptly mailed by the
MCHIP or DMAS to applicants and enrollees upon receipt of
timely requests for review. Such written procedures shall
include but not be limited to the following:

1. The right to representation by an attorney or other agent
of the applicant’s or enrollee’s choice, but at no time shall
the MCHIP, local department of social services, DSS, or
DMAS be required to obtain or compensate attorneys or
other agents acting on behalf of applicants or enrollees;

2. The right to timely review their files and other applicable
information relevant to the review of the decision;

3. The right to fully participate in the review process,
whether the review is conducted in person or in writing,
including the presentation of supplemental information
during the review process;

4. The right to have personal and medical information and
records maintained as confidential; and

5. The right to a written final decision within 90 calendar
days of receipt of the request for review, unless the
applicant or enrollee requests or causes a delay.

6. For eligibility and enrollment matters, if the applicant’s or
enrollee’s physician or health plan determines that the 90-
calendar-day timeframe could seriously jeopardize the
applicant's or enrollee’s life or health or ability to attain,
maintain, or regain maximum function, an applicant or
enrollee will have the opportunity to expedited review.
Under these conditions, a request for review shall result in a
written final decision within three business days after DMAS
receives, from the physician or health plan, the case record
and information indicating that taking the time for a standard
resolution of the review request could seriously jeopardize
the applicant’s or enrollee’s life or health or ability to attain,
maintain or regain maximum function, unless the applicant
or enrollee or his authorized representative causes a delay.

7. For health services matters for FAMIS enrollees receiving
services through MCHIPs, if the enrollee’s physician or
health plan determines that the 90-calendar-day timeframe
could seriously jeopardize the enrollee’s life or health or
ability to attain, maintain, or regain maximum function, an
enrollee will have the opportunity to expedited review.
Under these conditions, a request for review shall result in a
written decision by the external quality review organization
within 72 hours from the time an enrollee requests
expedited review, unless the applicant, enrollee, or
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authorized representative requests or causes a delay. If a
delay is requested or caused by the applicant, enrollee, or
authorized representative, then expedited review may be
extended up to 14 calendar days.

8. For health services matters for FAMIS enrollees receiving
services through fee-for-service and PCCM, if the enrollee’s
physician or health plan determines that the 90-calendar-
day timeframe could seriously jeopardize the enrollee’s life,
health or ability to attain, maintain, or regain maximum
function, an enrollee will have the opportunity to expedited
review. Under these conditions, a request for review shall
result in a written decision within 72 hours from the time an
enrollee requests expedited review, unless the applicant,
enrollee, or authorized representative requests or causes a
delay. If a delay is requested or caused by the applicant,
enrollee, or authorized representative, then expedited
review may be extended up to 14 calendar days.

12 VAC 30-141-80 and 12 VAC 30-141-90. Reserved.

PART III.
ELIGIBILITY DETERMINATION AND APPLICATION
REQUIREMENTS.

12 VAC 30-141-100. Eligibility requirements.

A. This section shall be used to determine eligibility of children
for FAMIS.

B. FAMIS shall be in effect statewide.
C. Eligible children must:

1. Be determined ineligible for Medicaid by a local
department of social services or be screened by the FAMIS
central processing unit and determined not Medicaid likely;

2. Be under 19 years of age;
3. Be residents of the Commonwealth;

4. Be either U.S. citizens, U.S. nationals or qualified
noncitizens;

5. Be uninsured, that is, not have comprehensive health
insurance coverage;

6. Not be a member of a family eligible for subsidized
dependent coverage under any Virginia state employee
health insurance plan on the basis of the family member’s
employment with a state agency;

eligible for Medicaid cannot be enrolled in FAMIS until there
has been a finding of ineligibility for Medicaid. Children who
do not appear to be eligible for Medicaid shall have their
eligibility for FAMIS determined. Children determined to be
eligible for FAMIS will be enrolled in the FAMIS program.
Child health insurance applications received at a local
department of social services shall have a full Medicaid
eligibility determination completed. Children determined to
be ineligible for Medicaid due to excess income will have
their eligibility for FAMIS determined. If a child is found to be
eligible for FAMIS, the local department of social services
will enroll the child in the FAMIS program.

2. Standards. Income standards for FAMIS are based on a
comparison of gross family income to 200% of the Federal
Poverty Level for the family size. Children who have gross
family income at or below 200% of the Federal Poverty
Level, but are ineligible for Medicaid due to excess income,
will be income eligible to participate in FAMIS.

3. Grandfathered CMSIP children. Children who were
enrolled in the Children’s Medical Security Insurance Plan
at the time of conversion from CMSIP to FAMIS and whose
eligibility determination was based on the requirements of
CMSIP shall continue to have their income eligibility
determined using the CMSIP income methodology. If their
gross family income exceeds the FAMIS standard, income
eligibility will be based on countable income using the same
income methodologies applied under the Virginia State Plan
for Medical Assistance for children as set forth in 12 VAC
30-40-90. Income that would be excluded when determining
Medicaid eligibility will be excluded when determining
countable income for the former CMSIP children. Use of the
Medicaid income methodologies shall only be applied in
determining the financial eligibility of former CMSIP children
for FAMIS and for only as long as the children meet the
income eligibility requirements for CMSIP. When a former
CMSIP child is determined to be ineligible for FAMIS, these
former CMSIP income methodologies shall no longer apply
and income eligibility will be based on the FAMIS income
standards.

4. Spenddown. Deduction of incurred medical expenses
from countable income (spenddown) shall not apply in
FAMIS. If the family income exceeds the income limits
described in this section, the individual shall be ineligible for
FAMIS regardless of the amount of any incurred medical
expenses.

7. Not be a member of a family eligible for ’health benefits  E. Residency. The requirements for residency, as set forth in
coverage on the basis of a family member's employment 42 CFR 435.403, will be used when determining whether a

with an agency that participates in the local choice program  child is a resident of Virginia for purposes of eligibility for
where the employer contributes to the cost of dependent gEamis.

health insurance;

o o . F. Qualified noncitizen. The requirements for qualified aliens
8. Not be an inpatient in an institution for mental diseases  set out in Public Law 104-193, as amended, and the
(IMD), or an inmate in a public institution that is not a  requirements for noncitizens set out in subdivisions 3 b and ¢
medical facility. of 12 VAC 30-40-10 will be used when determining whether a

D. Income.

1. Screening. All child health insurance applications
received at the FAMIS central processing unit must be
screened to identify applicants who are potentially eligible
for Medicaid. Children screened and found potentially

child is a qualified noncitizen for purposes of FAMIS eligibility.

G. Coverage under other health plans.

1. Any child covered under a group health plan or under
health insurance coverage, as defined in § 2791 of the
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Public Health Services Act (42 USC § 300gg-91(a) and
(b)(2)), shall not be eligible for FAMIS.

2. No substitution for private insurance.

a. Only uninsured children shall be eligible for FAMIS.
Each application for child health insurance shall include
an inquiry about health insurance the child currently has
or had within the past six months. If the child had health
insurance that ended in the past six months, inquiry as to
why the health insurance ended is made. Each
redetermination of eligibility shall also document inquiry
about current health insurance or health insurance the
child had within the past six months. If the child has been
covered under a health insurance plan other than through
the ESHI component of FAMIS within six months of
application for or receipt of FAMIS services, the child will
be ineligible, unless the child, if age 18 or if under the age
of 18, the child’'s parent, caretaker relative, guardian,
legal custodian or  authorized representative
demonstrates good cause for discontinuing the coverage.

b. Health insurance does not include Medicaid nor
insurance for which DMAS paid premiums under Title XIX
through the Health Insurance Premium Payment (HIPP)
Program.

c. Good cause. A child shall not be ineligible for FAMIS if
health insurance was discontinued within the six month
period prior to the month of application if one of the
following good cause exceptions is met.

(1) The family member who carried insurance, changed
jobs, or stopped employment, and no other family
member’s employer contributes to the cost of family
health insurance coverage.

(2) The employer stopped contributing to the cost of
family coverage and no other family member’s
employer contributes to the cost of family health
insurance coverage.

(3) The child's coverage was discontinued by an
insurance company for reasons of uninsurability, e.g.,
the child has used up lifetime benefits or the child’'s
coverage was discontinued for reasons unrelated to
payment of premiums.

(4) Insurance was discontinued by a family member
who was paying the full cost of the insurance premium
under a COBRA policy and no other family member’s
employer contributes to the cost of family health
insurance coverage.

(5) Insurance on the child was discontinued by
someone other than the child (if 18 years of age) or if
under age 18, the child’'s parent, or stepparent, e.g., the
insurance was discontinued by the child’s grandparent,
aunt, uncle, godmother, etc.

(6) Insurance on the child was discontinued because
the cost of the premium exceeded 10% of the family’s
gross monthly income or exceeded 10% of the family’s
gross monthly income at the time the insurance was
discontinued.

(7) Other good cause reasons may be established by
the DMAS director.

12 VAC 30-141-110. Duration of eligibility.

A. The effective date of FAMIS eligibility shall be the first day
of the month in which a signed application was received by
either the FAMIS central processing unit or a local department
of social services if the applicant met all eligibility
requirements in that month. In no case shall a child’s eligibility
be effective earlier than the date of the child’s birth.

B. Eligibility for FAMIS will continue for 12 months so long as
the child meets all eligibility requirements. The parent, adult
relative caretaker, legal guardian, or authorized representative
of the child must report all changes affecting eligibility when
such changes occur. A change in eligibility will be effective the
first of the month following expiration of a 10-day advance
notice. Eligibility will be redetermined no less often than
annually.

C. Exception. If the child becomes an inpatient in an institution
for mental disease or an inmate of a public institution,
ineligibility will be effective the date that the child is admitted
to the institution.

12 VAC 30-141-120. Children ineligible for FAMIS.
A. If a child is:

1. Eligible for Medicaid, or would be eligible if he applied for
Medicaid, he shall be ineligible for coverage under FAMIS.
A child found through the screening process to be
potentially eligible for Medicaid but who fails to complete the
Medicaid application process for any reason, cannot be
enrolled in FAMIS;

2. A member of a family eligible for coverage under any
Virginia state employee health insurance plan, including
members of any family eligible for coverage under the
Virginia state employee health insurance plan through the
local choice program where the employer contributes
towards the cost of dependent coverage, shall be ineligible
for FAMIS;

3. An inmate of a public institution as defined in 42 CFR
435.1009 shall be ineligible for FAMIS; or

4. An inpatient in an institution for mental disease (IMD) as
defined in 42 CFR 435.1009 shall be ineligible for FAMIS.

B. If a child’s parent or other authorized representative does
not meet the requirements of assignment of rights to benefits
or requirements of cooperation with the agency in identifying
and providing information to assist the Commonwealth in
pursuing any liable third party, the child shall be ineligible for
FAMIS.

C. If a child, if age 18, or if under age 18, a parent, adult
relative caretaker, guardian, or legal custodian obtained
benefits for a child or children who would otherwise be
ineligible by willfully misrepresenting material facts on the
application or failing to report changes, the child or children for
whom the application is made shall be ineligible for FAMIS. An
administrative hearing shall be held to present the facts and
upon a finding of intentional misrepresentation, the child or
children shall be excluded from participation for 12 months
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from the date of the finding. The child, if age 18, or if under
age 18, the parent, adult relative caretaker, guardian, or legal
custodian who signed the application shall be liable for
repayment of the cost of all benefits issued as the result of the
misrepresentation.

12 VAC 30-141-130. Nondiscriminatory provisions.

FAMIS shall be conducted in compliance with all civil rights
requirements. FAMIS shall not:

1. Discriminate during the eligibility determination process
on the basis of diagnosis;

2. Cover children of higher income without first covering
children with a lower family income within a defined group of
covered targeted low-income children; and

3. Deny eligibility based on a child having a preexisting
medical condition.

12 VAC 30-141-140. No entitlement.

In accordance with § 2102(b)(4) of the Social Security Act and
§ 32.1-353 of the Code of Virginia, FAMIS shall not create any
individual entitlement for, right to, or interest in payment of
medical services on the part of any medically indigent child or
any right or entitlement to participation.

12 VAC 30-141-150. Application requirements.

A. Availability of program information. DMAS or its designee
shall furnish the following information in written form and orally
as appropriate to all applicants and to other individuals who
request it:

1. The eligibility requirements;
2. Summary of covered benefits;
3. Copayment amounts required; and

4. The
enrollees.

rights and responsibilities of applicants and

B. Opportunity to apply. DMAS or its designee must afford an
individual, wishing to do so, the opportunity to apply for child
health insurance. Child Health Insurance applications will be
accepted at a central site designated by DMAS and at local
departments  of  social services throughout the
Commonwealth. Applicants may file an application for child
health insurance by mail, by fax, or in person at local
departments of social services. Applications filed at the FAMIS
CPU can be submitted by mail, by fax or by phone. Face-to-
face interviews for the program are not required. Eligibility
determinations for FAMIS shall occur at either local
departments of social services or at the DMAS designated
central site.

C. Right to apply. An individual who is 18 years of age shall
not be refused the right to complete a child health insurance
application for himself and shall not be discouraged from
asking for assistance for himself under any circumstances.

D. Applicant's signature. The applicant must sign state-
approved application forms submitted, even if another person
fills out the form, unless the application is filed and signed by
the applicant’s parent, adult relative caretaker, legal guardian

or conservator, attorney-in-fact or authorized representative or
adult relative caretaker.

E. Authorized representative for individuals 18 years of age or
older.

1. The authorized representative of an incapacitated
individual shall be the individual's legally appointed
conservator or guardian.

2. A competent individual may sign an application on his
own behalf where appropriate, or he may designate anyone
to be his authorized representative to file a child health
insurance application on his behalf. If a competent
individual wants another person to file a child health
insurance application for him, he must designate the
authorized representative in a written statement that is
signed by the individual applicant. The authorized
representative statement is valid for the life of the child
health insurance application or until the applicant changes
his authorized representative. If the child health insurance
application is approved, the authorized representative
statement is valid for any subsequent review and
redetermination until the applicant's eligibility is cancelled. If
the applicant reapplies for child health insurance, he must
sign the application or a new authorized representative
statement.

3. When an individual has given power-of-attorney to
another person that includes the power to conduct the
applicant's business affairs, the attorney-in-fact is
considered the applicant's authorized representative.

4. For an individual who has not been determined by a court
to be legally incapacitated, but who is reported to be
mentally unable to sign his name or to make a mark, an
application may be signed wunder the following
circumstances: when it is reported that an individual cannot
sign the application and the individual does not have an
attorney-in-fact or authorized representative, the individual's
inability to sign the application must be verified by a written
statement from the individual's doctor that the individual is
mentally unable to sign and file a child health insurance
application because of the individual's diagnosis or
condition.

F. Authorized representative for children under 18 years of
age.

1. A minor child under 18 years of age who is a parent may
apply for child health insurance for his own child.

2. An authorized employee of the public or private child
placing agency that has custody of the child must sign the
child health insurance application for a child under 18 years
of age that is in foster care.

3. A child applicant who is under 18 years of age is not
legally able to sign a child health insurance application for
himself unless he is legally emancipated from his parents. If
the child applicant is not legally emancipated, his parents
shall sign the application on the child applicant’'s behalf. If
the child applicant is married and the child applicant’s
spouse is 18 years of age or older, the spouse may sign the
application on the child applicant's behalf. If the child
applicant does not live with a parent or spouse who is 18
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years of age or older, the adult relative caretaker with whom
the child lives or the adult who has legal custody or who is
the legal guardian of the child applicant must sign the
application. A child applicant's parent, adult relative
caretaker, guardian or legal custodian may designate an
authorized representative to complete a child health
insurance application on behalf of the child applicant. The
authorization must be in writing in accordance with this
section.

G. If no adult is the child applicant's guardian or adult relative
caretaker, or no adult has legal custody of the child applicant,
whoever is caring for the child applicant shall be responsible
for seeking custody or guardianship of the child applicant:

1. If a motion has been filed in court to appoint a guardian
or seek legal custody of the child, the child health insurance
application shall be held in a pending status. If verification is
received within 10 working days that court action has been
initiated, the application will be continued until the guardian
is appointed or custody is awarded. When the guardian has
been appointed or custody awarded, the eligibility worker
must provide the child health insurance application to the
guardian or custodian. The guardian or custodian must
return the signed application and documentation of his
appointment within 10 working days. If the application or
documentation is not returned by either 10-day deadline,
the child’s eligibility shall be denied.

2. If guardianship or custody procedures have not been filed
with the court, the eligibility worker must refer the child to
the appropriate child welfare service worker. The child
health insurance application shall be held in a pending
status until the service investigation is completed and any
court proceedings are completed. If the court emancipated
the child, the child must sign the application and return it to
the eligibility worker within 10 working days. If a guardian
has been appointed or custody awarded, the eligibility
worker must provide the child health insurance application
to the guardian or custodian. The guardian or custodian
must return the signed application and documentation of his
appointment within 10 working days. If the application or
documentation is not returned by the deadline, eligibility
shall be denied.

H. Persons prohibited from signing an application. An
employee of, or an entity hired by, a medical service provider
who stands to obtain FAMIS payments shall not sign a child
health insurance application on behalf of an individual who
cannot designate an authorized representative.

I. Written application. DMAS or its designee shall require a
written application from the applicant if he is at least 18 years
of age or older, or from a parent, adult relative caretaker,
guardian, legal custodian, or authorized representative if the
applicant is less than 18 years of age or the applicant is
incapacitated. The application must be on a form prescribed
by DMAS, and must be signed under a penalty of perjury. The
application form shall contain information sufficient to
determine Medicaid and FAMIS eligibility.

J. Assistance with application. DMAS or its designee shall
allow an individual or individuals of the applicant’s choice to

assist and represent the applicant in the application process,
or a redetermination process for eligibility.

K. Timely determination of eligibility. The time processing
standards for determining eligibility for child health insurance
begin with the date a signed application is received either at a
local department of social services or the FAMIS CPU. Child
health insurance applications received at local departments of
social services must have a full Medicaid eligibility
determination and, when a child is determined to be ineligible
for Medicaid due to excess income, a FAMIS eligibility
determination performed, within Medicaid case processing
time standards.

Except in cases of unusual circumstances as described
below, child health insurance applications received at the
FAMIS CPU and screened as ineligible for Medicaid, shall
have a FAMIS eligibility determination completed within 10
business days of the date the complete application was
received at the CPU. Applications that are screened as
Medicaid likely will be processed within Medicaid case
processing time standards.

1. Unusual circumstances include: administrative or other
emergency beyond the agency’'s control. In such case,
DMAS, or its designee, or the LDSS must document, in the
applicant’s case record, the reasons for delay. DMAS or its
designee or the local department of social services must not
use the time standards as a waiting period before
determining eligibility or as a reason for denying eligibility
because it has not determined eligibility within the time
standards.

2. Incomplete applications shall be held open for a period of
30 calendar days to enable applicants to provide
outstanding information needed for an eligibility
determination. Any applicant who fails to provide, within 30
calendar days of the receipt of the initial application,
information or verifications necessary to determine
eligibility, shall have his application for FAMIS eligibility
denied.

L. Notice of DMAS, its designee’s or the local department of
social services’ decision concerning eligibility. DMAS, its
designee or the local department of social services must send
each applicant a written notice of the agency’s/designee’s
decision on his application, and, if approved, his obligations
under the program. If eligibility for FAMIS is denied, notice
must be given concerning the reasons for the action and an
explanation of the applicant’s right to request a review of the
adverse actions.

M. Case documentation. DMAS, its designee or the local
department of social services must include in each applicant’s
record all necessary facts to support the decision on his
application, and must dispose of each application by a finding
of eligibility or ineligibility, unless (i) there is an entry in the
case record that the applicant voluntarily withdrew the
application and that the agency or its designee sent a notice
confirming his decision; (ii) there is a supporting entry in the
case record that the applicant has died; or (iii) there is a
supporting entry in the case record that the applicant cannot
be located.
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N. Case maintenance. All cases approved for FAMIS shall be
maintained at the FAMIS CPU. Children determined by local
departments of social services to be eligible for FAMIS shall
have their cases transferred to the FAMIS CPU for ongoing
case maintenance. The FAMIS CPU will be responsible for
providing newly enrolled recipients with program information,
benefits available, how to secure services under the program,
a FAMIS handbook, and for processing changes in eligibility
and annual renewals within established time frames.

O. Redetermination of eligibility. DMAS or the FAMIS CPU
must redetermine the eligibility of enrollees with respect to
circumstances that may change at least every 12 months.
Enrollees must make timely and accurate reports of all
changes in circumstances that may affect their eligibility.
DMAS or the FAMIS CPU must promptly redetermine eligibility
when it receives information about changes in a FAMIS
enrollee’s circumstances that may affect eligibility. If the
FAMIS CPU has information about anticipated changes in a
FAMIS enrollee’s circumstances, it must redetermine eligibility
at the appropriate time based on those changes.

P. Notice of decision concerning eligibility. DMAS or the
FAMIS CPU must give enrollees timely notice of proposed
action to terminate their eligibility under FAMIS. The notice
must meet the requirements of 42 CFR 457.1180.

PART IV.
COST SHARING.

12 VAC 30-141-160.
participating
(ESHI).

A. Copayments shall apply to all enrollees in an MCHIP
(above and below 150% of the Federal Poverty Level (FPL)
Income Guidelines, as published by the U.S. Department of
Health and Human Services in the Federal Register).

Copayments for families not
in employer-sponsored health insurance

B. These cost-sharing provisions shall be implemented with
the following restrictions:

1. Total cost sharing for each 12-month eligibility period
shall be limited to (i) for families with gross incomes equal to
or less than 150% of FPL, the lesser of (a) $180 and (b)
2.5% of the family's income for the year (or 12-month
eligibility period); and (ii) for families with incomes greater
than 150% of FPL, the lesser of $350 and 5.0% of the
family's income for the year (or 12-month eligibility period).

2. The Commonwealth shall ensure that the annual
aggregate cost sharing for all FAMIS enrollees in a family
does not exceed the aforementioned caps.

3. Families will be required to submit documentation to
DMAS or its designee showing that their maximum
copayment amounts are met for the year.

4. Once the cap is met, DMAS or its designee will issue a
new eligibility card excluding such families from paying
additional copays.

C. Exceptions to the above cost-sharing provisions:

1. Copayments shall not be required for well-child, well baby
services, and for families participating in ESHI. This shall
include:

a. All healthy newborn inpatient physician visits, including
routine screening (inpatient or outpatient);

b. Routine physical examinations,
immunizations, and related office visits;

laboratory tests,

c. Routine preventive and diagnostic dental services (i.e.,
oral examinations, prophylaxis and topical fluoride
applications, sealants, and x-rays); and

d. Other
department.

preventive services as defined by the

2. Enrollees are not held liable for any additional costs,
beyond the standard copayment amount, for emergency
services furnished outside of the individual's managed care
network. Only one copayment charge will be imposed for a
single office visit.

3. No cost sharing will be charged to American Indians and
Alaska Natives.

12VAC 30-141-170. Employer-sponsored health insurance
(ESHI).

A. Enrollees in FAMIS who have access to employer
sponsored health insurance coverage may, but shall not be
required to, enroll in an employer’s health plan if DMAS or its
designee determines that such enroliment is cost effective, as
defined in this section.

B. Eligibility determination. FAMIS children who have access
to health insurance coverage under an employer-sponsored
plan may elect to receive coverage under the employer plan
and DMAS may elect to provide coverage by paying a portion
of the premium if all of the following conditions are met:

1. The children are enrolled in FAMIS;

2. The employer's plan provides comprehensive health
insurance coverage;

3. The employer contributes at least 40% of the cost of
family or dependent coverage;

4. The cost of coverage for the child or children under ESHI
is equal to or less than the Commonwealth’'s cost of
obtaining coverage under FAMIS only for the eligible
targeted low-income children involved. The cost-
effectiveness determination methodology is described in
subsection F of this section;

5. The family receives the full premium contribution from the
employer; and

6. The applicant agrees to assign rights to benefits under
the employer’s plan to DMAS to assist the Commonwealth
in pursuing these third party payments. When a child is
provided coverage under an employer's plan, that plan
becomes the primary payer for the services covered under
that plan.

C. When more than one employer plan is available to the
family, the family shall enroll in the plan that DMAS has
determined to be the most cost effective for the
Commonwealth.
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D. DMAS will continually verify the child’'s or children’s
coverage under the employer’s plan and will redetermine the
eligibility of the child or children for the ESHI component when
it receives information concerning an applicant’s or enrollee’s
circumstances that may affect eligibility.

E. Application requirements.

1. DMAS shall furnish the following information in written
form and orally, as appropriate, to the families of FAMIS
children who have access to ESHI:

a. The eligibility requirements;

b. Summary of covered benefits and supplementation of
employer benefits;

c. Cost-sharing requirements; and

d. The rights and responsibilities of applicants and
enrollees.

2. DMAS may elect to provide health insurance coverage to
FAMIS children by having FAMIS children and their families
enroll in ESHI. Families with access to employer-sponsored
coverage for family members will be identified through the
child health insurance application. DMAS will provide these
families with applications for ESHI.

3. A written application for the ESHI component shall be
required from interested families.

4. DMAS shall determine eligibility for the ESHI component
promptly, within 45 calendar days from the date of receiving
an application which contains all information and
verifications necessary to determine eligibility, except in
unusual circumstances beyond the agency’s control. Actual
enrollment into the ESHI component may not occur for
extended periods of time, depending on the ability of the
family to enroll in the employer’s plan.

5. Incomplete ESHI applications shall be held for a period of
30 calendar days to enable applicants to provide
outstanding information needed for an ESHI eligibility
determination. Any applicant who, within 30 calendar days
of the receipt of the initial application, fails to provide
information or verifications necessary to determine, ESHI
eligibility shall have his application denied.

6. DMAS must send each applicant a written notice of the
agency’s decision on his application, and, if approved, his
obligations under the program. If eligibility is denied, notice
will be given concerning the reasons for the action.

F. Cost effectiveness. DMAS may elect to provide coverage to
FAMIS children by paying a portion of the family’s employer-
sponsored health insurance premium if the cost of family
coverage under ESHI is equal to or less than the
Commonwealth’'s cost of obtaining coverage under FAMIS
only for the eligible, targeted, low-income child or children
involved. To the extent readily determinable by DMAS from
the employer’s plan documents, the portion of the premium
associated with covering the FAMIS child only under the
employer's plan will be used in determining the cost
effectiveness. If DMAS is not able to fully isolate the cost of
covering only the FAMIS child, premium assistance may result
in the coverage of an adult or other relative/dependant;

however, this coverage shall be solely incidental to covering
the FAMIS child. The cost-effectiveness determination will be
conducted for individual families on a case-by-case basis.

1. To determine whether it is cost effective to cover the
family, DMAS will compare the following two amounts:

(a) The sum of the premium assistance amount, plus the
cost of supplemental coverage, plus the administrative
cost; and

(b) The cost of covering the FAMIS child or children under
FAMIS. The cost will be determined by using the
capitated payment rate paid to MCHIPs, or an average
cost amount developed by DMAS.

2. If (a) is less than or equal to (b), covering the child or
children under the ESHI component is cost effective.

G. Enrollment and disenroliment.

1. FAMIS children with access to employer-sponsored
health insurance will receive coverage under FAMIS until
their eligibility for coverage under the ESHI component is
established and until they are able to enroll in the employer-
sponsored health plan.

2. The timing and procedures employed to transfer FAMIS
children’s coverage to the ESHI component will be
coordinated between DMAS and the CPU to ensure
continuation of health plan coverage.

3. Participation by families in the ESHI component shall be
voluntary. Families may disenroll their child or children from
the ESHI component as long as the proper timing and
procedures established by DMAS are followed to ensure
continued health coverage.

H. Premium assistance. When a child is determined eligible
for coverage under the ESHI component, premium assistance
payments shall become effective the month in which the
FAMIS child or children are enrolled in the employer’s plan.
Payment of premium assistance shall end:

1. On the last day of the month in which FAMIS eligibility
ends;

2. The last day of the month in which the child or children
lose eligibility for coverage under the employer’s plan;

3. The last day of the month in which the family notifies
DMAS that they wish to dis-enroll their child or children from
the ESHI component; or

4. The last day of the month in which adequate notice
period expires (consistent with federal requirements) when
DMAS has determined that the employer’s plan is no longer
cost effective.

I. Supplemental health benefits coverage will be provided to
ensure that FAMIS children enrolled in the ESHI component
receive all of the FAMIS benefits. FAMIS children can obtain
these supplemental benefits through DMAS providers.

J. Cost sharing. ESHI families will not be responsible for
copayments for FAMIS Title XXI benefits. DMAS will instruct
providers to submit billings to DMAS or its designee for
payment of applicable copayments. In situations where the
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provider under the ESHI component refuses to bill DMAS for
the copayment amount, DMAS will reimburse the enrollee
directly.

1. FAMIS children will have to pay copayments for any
services covered under the employer’s plan that are not
FAMIS benefits. The cost sharing paid by families for these
benefits do not count towards the cost-sharing cap.

2. ESHI families will pay deductibles, coinsurance, and
enrollment fee amounts under their employers’ plans up to
the cost-sharing caps allowed for nonESHI FAMIS families
($180 annually for those equal to or less than 150% FPL
and $350 annually for those over 150% FPL). After the
family has reached its cost-sharing cap, DMAS will
reimburse the family for any additional deductibles or
coinsurance they incur for the FAMIS-enrolled children in
the family for FAMIS Title XXI benefits received. Families
will need to track their deductibles and coinsurance. Once
the cost-sharing cap is reached for a family, that family will
submit explanation of benefits forms, or other forms
approved by DMAS, for reimbursement each time the family
incurs a deductible or coinsurance amount for a FAMIS
child for a FAMIS Title XXI benefit.

12 VAC 30-141-180. Liability for excess benefits; liability
for excess benefits or payments obtained without intent;
recovery of FAMIS payments.

A. Any person who, without the intent to violate this section,
obtains benefits or payments under FAMIS to which he is not
entitled shall be liable for any excess benefits or payments
received. If the enrollee knew or reasonably should have
known that he was not entitled to the excess benefits, he may
also be liable for interest on the amount of the excess benefits
or payments at the judgment rate as defined in § 6.1-330.49 of
the Code of Virginia from the date upon which excess benefits
or payments to the date on which repayment is made to the
Commonwealth. No person shall be liable for payment of
interest, however, when excess benefits or payments were
obtained as a result of errors made solely by DMAS.

B. Any payment erroneously made on behalf of a FAMIS
enrollee or former enrollee may be recovered by DMAS from
the enrollee or the enrollee’s income, assets, or estate unless
state or federal law or regulation otherwise exempts such

property.
12 VAC 30-141-190. Reserved.

PART V.
BENEFITS AND REIMBURSEMENT.

12 VAC 30-141-200. Benefit packages.

A. The Commonwealth’s Title XXI State Plan utilizes two
benefit packages within FAMIS as set forth in the FAMIS State
Plan, as many be amended from time to time. One package is
a modified Medicaid look-alike component offered through a
fee-for-service program and a primary care case management
(PCCM) program; the other package is modeled after the
state employee health plan and delivered by contracted
MCHIPs.

B. The Medicaid look-alike plan is also used as a benchmark
for the ESHI of FAMIS.

12 VAC 30-141-210 through 12 VAC 30-141-490. Reserved.
12 VAC 30-141-500. Benefits reimbursement.

A. Reimbursement for the services covered under FAMIS fee-
for-service and PCCM and MCHIPs shall be as specified in
this section.

B. Reimbursement for physician services, surgical services,
clinic services, prescription drugs, laboratory and radiological
services, outpatient mental health services, early intervention
services, emergency services, home health services,
immunizations, mammograms, medical transportation, organ
transplants, skilled nursing services, well baby and well child
care, vision services, durable medical equipment, disposable
medical supplies, dental services, case management services,
physical  therapy/occupational  therapy/speech-language
therapy services, and hospice services shall be based on the
Title XIX rates in effect as of July 1 of each year for the
subsequent state fiscal year.

C. Reimbursement to MCHIPs shall be determined on the
basis of the estimated cost of providing the MCHIP benefit
package and services to an actuarially equivalent population.
MCHIP rates will be determined annually and published 30
days prior to the effective date.

D. Exceptions.

1. Reimbursement for inpatient hospital services will be
based on the Title XIX rates in effect for each hospital as of
July 1 each year for the subsequent state fiscal year.
Reimbursement shall not include payments for
disproportionate share or graduate medical education
payments made to hospitals. Payments made shall be final
and there shall be no retrospective cost settlements.

2. Reimbursement for outpatient hospital services shall be
based on the Title XIX rates in effect for each hospital as of
July 1 each year for the subsequent state fiscal year.
Payments made will be final and there will be no
retrospective cost settlements.

3. Reimbursement for inpatient mental health services other
than by free standing psychiatric hospitals will be based on
the Title XIX rates in effect for each hospital as of July 1

each year for the subsequent state fiscal year.
Reimbursement ~ will not include payments for
disproportionate share or graduate medical education

payments made to hospitals. Payments made will be final
and there will be no retrospective cost settlements.

4. Reimbursement for outpatient rehabilitation services will
be based on the Title XIX rates in effect for each
rehabilitation agency as of July 1 each year for the
subsequent state fiscal year. Payments made will be final
and there will be no retrospective cost settlements.

5. Reimbursement for outpatient substance abuse treatment
services will be based on rates determined by DMAS for
children ages 6 through 18. Payments made will be final
and there will be no retrospective cost settlements.

6. Reimbursement for prescription drugs will be based on
the Title XIX rates in effect as of July 1 each year for the
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subsequent state fiscal year. Reimbursements for Title XXI
do not receive drug rebates as under Title XIX.

12 VAC 30-141-510 through 12 VAC 30-141-550. Reserved.

PART VI.
QUALITY ASSURANCE AND UTILIZATION CONTROL.

12 VAC 30-141-560. Quality assurance.

A. Each provider entity shall meet requirements for the
following either as administered by DMAS or as determined by
contract with DMAS: access to, well-child health services,
immunizations, provider network adequacy, a system to
provide enrollees urgent care and emergency services,
systems for complaints, grievances and reviews, a data
management system and quality improvement programs and
activities.

B. Each MCHIP shall meet requirements determined by the
contract for the internal and external quality monitoring and
reporting of access to services, timeliness of services, and
appropriateness of services, as determined by DMAS.

12 VAC 30-141-570. Utilization control.

A. Each MCHIP shall implement a utilization review system as
determined by contract with DMAS, or administered by DMAS.

B. For both the fee-for-service and PCCM programs, DMAS
shall use the utilization controls already established and
operational in the State Plan for Medical Assistance.

C. DMAS may collect and review comprehensive data to
monitor utilization after receipt of services.

12 VAC 30-141-580 and 12 VAC 30-141-590. Reserved.
12 VAC 30-141-600. Recipient audit unit.

A. Pursuant to Chapter 9 (§ 32.1-310 et seq.) of Title 32.1 of
the Code of Virginia, the recipient audit unit shall investigate
allegations of acts of fraud or abuse, committed by persons
enrolled in the FAMIS program or the parent, adult caretaker
relative, guardian, legal custodian or authorized representative
on behalf of a person or persons enrolled in the FAMIS
program, which result in misspent funds.

B. Any FAMIS enrollee, parent, adult caretaker relative,
guardian, legal custodian or authorized representative of a
FAMIS enrollee who, on the behalf of others, attempts to
obtain benefits to which the enrollee is not entitled by means
of a willful false statement or by willful misrepresentation, or
by willful concealment of any material facts, shall be liable for
repayment of any excess benefits received and the
appropriate interest charges.

C. Upon the determination that fraud or abuse has been
committed, criminal or civil action may be initiated.

D. When determining the amount of misspent funds to be
recovered, capitation fees shall be included for FAMIS
enrollees who received benefits through managed care.

E. Access to FAMIS enrollees’ records by authorized DMAS
representatives shall be permitted upon request.

12 VAC 30-141-610 through 12 VAC 30-141-640. Reserved.
12 VAC 30-141-650. Provider review.

A. The provider review unit shall be responsible for reviewing
enrolled FAMIS providers to identify potential inappropriate
utilization of services and potential billing errors.

B. Providers agree to keep such records as DMAS determines
necessary. The providers shall furnish DMAS, upon request,
information regarding payments claimed for providing services
under the State Plan for Title XXI.

C. Access to records and facilities by authorized DMAS
representatives shall be permitted upon request.

D. Providers shall be required to refund payments made by
DMAS if they are found to have billed DMAS contrary to
policy, failed to maintain records or adequate documentation
to support their claims, or billed for medically unnecessary
services.

E. A review of adverse actions concerning provider
reimbursement shall be heard in accordance with the
Administrative Process Act (8§ 2.2-4000 et seq. of the Code of
Virginia) and the Virginia Administrative Code, 12 VAC 30-10-
1000 and 12 VAC 30-50-500 through 12 VAC 30-50-560.

F. MCHIPs shall be responsible for keeping provider profile
and utilization mechanisms to monitor provider activities.
MCHIPs shall be reviewed by DMAS.

12 VAC 30-141-660. Assignment to managed care.

A. All eligible enrollees shall be assigned in managed care
through the department or the central processing unit (CPU)
under contract to DMAS. FAMIS recipients, during the pre-
assignment period to a PCP or MCHIP, shall receive Title XXI
benefits via fee-for-service utilizing a FAMIS card issued by
DMAS. After assignment to a PCP or MCHIP, benefits and the
delivery of benefits shall be administered specific to the type
of managed care program in which the recipient is enrolled.

1. MCHIPs shall be offered to enrollees in certain areas.

2. In areas with one contracted MCHIP, all enrollees shall
be assigned to that contracted MCHIP.

3. In areas with multiple contracted MCHIPs or in PCCM
areas without contracted MCHIPs, enrollees shall be
assigned through a random system algorithm; provided
however, all children within the same family shall be
assigned to the same MCHIP or primary care provider
(PCP), as is applicable.

4. In areas without contracted MCHIPs, enrollees shall be
assigned to the primary care case management program
(PCCM) or into the fee-for-service component.

5. Enrolled individuals residing in PCCM areas without
contracted MCHIPs or in areas with multiple MCHIPs, will
receive a letter indicating that they may select one of the
contracted MCHIPs or primary care provider (PCP) in the
PCCM program, in each case, which serve such area.
Enrollees who do not select an MCHIP/PCP as described
above, shall be assigned to an MCHIP/PCP as described in
subdivision 3 of this section.
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6. Individuals assigned to an MCHIP or a PCCM who lose
and then regain eligibility for FAMIS within 60 days will be
re-assigned to their previous MCHIP or PCP.

B. Following their initial assignment to a MCHIP/PCP, those
enrollees shall be restricted to that MCHIP/PCP until their next
annual eligibility redetermination, unless appropriately
disenrolled by the department.

1. During the first 90 calendar days of managed care
assignment, an enrollee may request re-assignment for any
reason from that MCHIP/PCP to another MCHIP/PCP
serving that geographic area. Such re-assignment shall be
effective no later than the first day of the second month after
the month in which the enrollee requests re-assignment.

2. Re-assignment is available only in areas with the PCCM
program or where multiple MCHIPs exist. If multiple
MCHIPs exist, enrollees may only request re-assignment to
another MCHIP serving that geographic area. In PCCM
areas, an enrollee may only request re-assignment to
another PCP serving that geographic area.

3. After the first 90 calendar days of the assignment period,
the enrollee may only be re-assigned from one MCHIP/PCP
to another MCHIP/PCP upon determination by DMAS that
good cause exists pursuant to subsection C of this section.

C. Disenroliment for good cause may be requested at any
time.

1. After the first 90 days of assignment in managed care,
enrollees may request disenrollment from DMAS based on
good cause. The request must be made in writing to DMAS
and cite the reasons why the enrollee wishes to be re-
assigned. The department shall establish procedures for
good cause re-assignment through written policy directives.

2. DMAS shall determine whether good cause exists for re-
assignment.

VA.R. Doc. No. R02-319; Filed January 22, 2003, 9:13 a.m.

* *

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF PHARMACY

Title of Regulation: 18 VAC 110-20. Regulations Governing
the Practice of Pharmacy (amending 18 VAC 110-20-240,
18 VAC 110-20-320, 18 VAC 110-20-400, and 18 VAC 110-
20-530; adding 18 VAC 110-20-255, 18 VAC 110-20-275,
and 18 VAC 110-20-730; repealing 18 VAC 110-20-430).

Statutory Authority: 88 54.1-2400 and 54.1-3307 of the Code
of Virginia.

Public Hearing Date: February 19, 2003 - 1:15 p.m.
Public comments may be submitted until April 11, 2003.
(See Calendar of Events section
for additional information)

Agency Contact: Elaine J. Yeatts, Agency Regulatory
Coordinator, Department of Health Professions, 6603 W.
Broad Street, Richmond, VA 23230, telephone (804) 662-
9918, FAX (804) 662-9114 or e-mail
elaine.yeatts@dhp.state.va.us.

Basis: Regulations are promulgated under the general authority
of Chapter 24 of Title 54.1 of the Code of Virginia. Section 54.1-
2400 provides the board the authority to promulgate
regulations to administer the regulatory system.

Purpose: The objective of the statutory revisions in Chapter
632 of the 2002 Acts of Assembly was to facilitate current
pharmacy practice by providing more appropriate methods of
practice and eliminating unnecessary barriers to best care and
efficiencies in practice. The objective of the statutory revisions
in Chapters 411, 666 and 707 of the 2002 Acts of Assembly
was to expand the availability of drugs to indigent patients by
allowing a nursing home to donate unused drugs or a
physician to dispense donated drugs provided basic
requirements for security, storage, labeling and recordkeeping
have been observed to protect the safety, integrity and
accountability of the drugs.

While the proposed regulations will expand the practice of
pharmacy to address certain problems with patient access to
prescription drugs and to accommodate newer technologies,
they also contain requirements that address issues of drug
security and integrity to ensure that the health and safety of
the public is not compromised.

Substance:

18 VAC 110-20-240. Manner of
prescriptions, inventory records.

maintaining records,

A new subsection C is added to specify amended rules for
chart orders to include hospice and home infusion patients as
well as hospital and long-term care.

18 VAC 110-20-255. Other dispensing records.

A new section on dispensing records is added to conform
requirements to the amended § 54.1-3412 of the Code of
Virginia, which permits an alternative recordkeeping system
as set forth in the pharmacy’s policy and procedure manual.

18 VAC 110-20-275. Delivery of dispensed prescriptions.

A new section is added to require a pharmacy that delivers to
an alternative site or entity (other than the patient) to have a
written agreement for the delivery procedures and maintain a
policy and procedure manual that sets out the method
employed by the pharmacy for compliance with
recordkeeping, counseling, storage, and confidentiality
requirements. Only a person or entity that holds a license,
permit, or registration with the board either as a pharmacy, a
physician who is licensed to dispense, or a controlled
substances registration for this purpose may act as an
alternative delivery location.

18 VAC 110-20-320. Refilling of Schedule 1l through VI
prescriptions.

The proposed regulation will implement the statutory
provisions to allow for an alternative system for recording
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dispensing information in accordance with § 54.1-3412 of the
Code of Virginia and 18 VAC 110-20-255.

18 VAC 110-20-400. Returning of drugs and devices.

Amendments conform this section of regulations related to
return of drugs and devices for resale to the new provisions of
§ 54.1-3411.1 of the Code of Virginia and remove any
duplicative language. A written agreement between a
pharmacy and a nursing home must be maintained as well as
a current policy and procedure manual that outlines the
method of tracking and delivery from the nursing home to the
pharmacy, the procedure for determining the suitability and
integrity of drugs for redispensing and a procedure for
assigning a beyond-use date on redispensed drugs.

18 VAC 110-20-430. Chart orders (repealed).

This section (currently found in the part on regulations for
hospital pharmacies) is repealed and replaced by subsection
C of 18 VAC 110-20-240.

18 VAC 110-20-530. Pharmacy’s responsibilities to long-term
care facilities.

This section is amended to include provisions on the
pharmacy’s responsibility to long-term care facilities in the
redispensing of donated drugs to the indigent.

18 VAC 110-20-730. Requirements for
medicine or osteopathy in free clinics.

practitioner  of

This section is added to set forth the requirements for the
practitioner who provides donated drugs in a free clinic to
include acquisition of a controlled substance registration, a
requirement for the practitioner to only accept donated drugs
from an entity or practitioner who holds a license or permit
from the board, compliance with packaging, labeling,
recordkeeping and storage and security requirements and a
prohibition on dispensing expired drugs. The practitioner may
enter into an agreement with a pharmacy for dispensing,
delivery and maintenance all or part of the donated stock of
drugs segregated from the regular inventory.

Issues: The primary advantages to the public of implementing
the amended regulations are as follows: (i) pharmacies will
have the ability to fill chart orders for hospice or home infusion
patients, rather than requiring individual prescriptions for
multiple medications; (ii) with proper controls, prescriptions
can be delivered to an alternative site rather than to the
patient (such as a student health clinic); (iii) unused drugs
from nursing homes may be donated to a free clinic for
redispensing; and (iv) donated drugs may be more accessible
to indigent patients.

There are no disadvantages to the public as all amendments
are intended to provide better access to prescription drugs,
update the methods for recordkeeping, and facilitate the safe
storage and provision of drugs to indigent patients. Essential
requirements for patient safety and the integrity and security
of prescription drugs have been incorporated into the
amended regulations.

There are no advantages or disadvantages to the agency; the
amended regulations do not impose a new responsibility on
the board. Since the number of practitioners who may apply

for a controlled substance registration in order to dispense
donated drugs to their patients in a free clinic is expected to
be very small, it does not involve additional cost or staff time.

Fiscal Impact: Projected cost to the state to implement and
enforce:

Fund source: As a special fund agency, the board must
generate sufficient revenue to cover its expenditures from
nongeneral funds, specifically the renewal and application
fees it charges to practitioners for necessary functions of
regulation.

Budget activity by program or subprogram: There is no
change required in the budget of the Commonwealth as a
result of this program.

One-time versus ongoing expenditures: The agency will incur
some one-time costs (less than $1,000) for mailings to the
Public Participation Guidelines mailing lists, conducting a
public hearing, and sending copies of final regulations to
regulated entities. Every effort will be made to incorporate
those into anticipated mailings and board meetings already
scheduled.

Projected cost on localities: There are no projected costs to
localities.

Description of entities that are likely to be affected by
regulation: The entities that are likely to be affected by these
regulations would be licensed pharmacists, permitted
pharmacies and physicians who may choose to obtain a
controlled substance registration in order to maintain a stock
of donated drugs to be provided to his patients through a free
clinic.

Estimate of number of entities to be affected: There are 7,807
active pharmacists and 1,497 pharmacies that hold a Virginia
license. Though not all will be affected by changes in rules on
chart orders, alternative delivery sites, or indigent pharmacy
programs, most of the retail pharmacies will benefit from the
less restrictive requirement for recordkeeping on refills. There
is no way to predict the number of practitioners who would
seek a controlled substance registration to maintain a stock of
donated drugs, but the number is expected to be very small.

Projected costs to the affected entities:

The current cost for a controlled substance registration is $20.
There are no other compliance costs.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.
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Summary of the proposed regulation. The Board of Pharmacy
(board) proposes to: (i) allow chart orders for hospice or home
infusion patients, (ii) allow pharmacists to record dispensing
records by a combination of electronic and manual means, (jii)
allow for delivery of prescription drugs to intermediate sites,
(iv) allow nursing homes to donate unused pharmaceuticals to
a pharmacy that will redispense those drugs to the indigent
free of charge, and (v) allow physicians who do not possess a
license to sell controlled substances to provide controlled
substances to patients in a free clinic if they or the clinic obtain
a controlled substances registration.

Estimated economic impact. The current regulations limit the
use of chart orders, which contain multiple prescription orders
on one sheet, to hospital and nursing home patients.
Pharmacies that serve hospice patients and home infusion
patients have a need for the use of chart orders for
prescriptions because of the nature of the illnesses involved
and the complexity of the drug therapy. Hospice patients
usually receive a "kit" in addition to regularly administered
drugs for use in end stages of their disease or for
emergencies. The kit contains one to two doses of several
drugs. The drugs for the kit are standardized and on a list with
standard instructions for use. Additionally, many of these
orders are either originally written upon discharge from a
hospital on a chart order or are written as standing orders on a
multiple prescription format. Under the current regulations,
pharmacies must receive a separate prescription on a
separate form for each individual drug to be placed in the kit.
In order for these pharmacies to receive a separate
prescription on a separate form for each drug order, someone
must transcribe each ordered drug from the chart order to
onto separate prescription blanks for the prescriber’s
signature. This process is costly because: (i) the probability for
prescription errors increases due to the chance that
transcription mistakes are made, (i) the possibility of
accidental deletion of one or more of the drugs from the
multiple order, and (iii) the extra labor time required for the
person doing the transcribing and the physician who must
divert his activities to read and sign the separate sheets.
According to the Department of Health Professions
(department), it is not uncommon for pharmacies to receive
chart orders for drugs prescribed to hospice patients and
home infusion patients. When this happens, pharmacists and
their staff must spend time finding the prescriber and
informing him that he must reissue the chart order as a
separate prescription. In these circumstances, there can be a
significant delay in when the hospice patients and home
infusion patients receive their medications.

The board proposes to permit pharmacies to accept chart
orders for hospice patients and home infusion patients.
Permitting pharmacies to accept chart orders will save the
costs of labor time for physicians, transcribers, and pharmacy
staff; remove the chance of transcription errors; and eliminate
the occasional delays in patients receiving their medications
due to pharmacies’ inability to accept chart orders as under
the current regulations. There are no apparent new costs
associated with permitting pharmacies to accept chart orders
for hospice patients and home infusion patients. Thus, this
proposed amendment will create a net benefit.

The current regulations allow pharmacists to record
dispensing information either manually on the prescription
itself or in "an automated data processing system," but not a
combination of both systems. According to the department,
pharmacists have found inadequacies with their data
processing software in that it fails to allow for accurate
recording of partially filled prescriptions, etc. Thus, several
licensees have indicated that in order to maintain accurate
records and not be forced to switch to an entirely handwritten
recordkeeping system, they need to be permitted to use a
combination of the electronic system and handwritten
supplemental records for the data that the software cannot
handle. The board proposes to permit pharmacists to record
dispensing records by a combination of electronic and manual
means. Since the department is satisfied that the combination
system can be accurate and will meet their review needs, the
proposed amendment will create a net benefit.

The term "dispense" has been defined to mean the delivery of
the drug to the ultimate user. Based on this definition, the
board has prevented the use of intermediate delivery locations
or "drop stations" where a pharmacy delivers a group of
prescriptions to a central location for subsequent pick-up by
patients. Pursuant to Chapter 411 of the 2002 Acts of
Assembly, the board proposes to permit the delivery of
prescriptions to intermediate locations under circumstances
designed to: (i) ensure that the security and proper storage of
the drugs are maintained until patient pickup, (i) protect
patient confidentiality, (iii) minimize the risk of mistakes in
handing out the drugs, and (iv) ensure accountability by
requiring accurate records be kept. Specifically, the proposed
regulations permit that in addition to direct hand delivery to a
patient or patient’s agent or delivery to a patient’s residence, a
pharmacy may deliver prescriptions to another pharmacy, to a
practitioner of the healing arts licensed to practice pharmacy
or to sell controlled substances, or to an authorized person or
entity holding a controlled substances registration issued for
this purpose in compliance with ... applicable state or federal
law.

Permitting delivery of prescription drugs through an
intermediate location, rather than directly to the patient, may
increase the chance that the drugs do not reach their intended
patient due to the possibility that individuals intermediately
involved may either mistakenly lose the drugs, deliver them to
the wrong individual, or theft could occur. On the other hand,
permitting the delivery of prescriptions to intermediate
locations may allow for significant timesavings for patients in
receiving the drugs. Some patients may have schedules that
do not permit them to pickup or receive prescription drugs
from a pharmacy in a timely fashion. Also, in some
circumstances, using a well-run intermediate location will
reduce the probability that drugs are stolen or rendered
unsafe. According to the department, it is not uncommon for
delivered drugs to be left inside a screen door, which may be
ajar, when the recipient does not answer the door. The
outdoor temperature or precipitation may render the drugs
unsafe or ineffective in these circumstances. Also, the drugs
are subject to a nontrivial probability of theft. Permitting that
the drugs be delivered to a nearby well-run intermediate
location would likely reduce the number of occurrences where
drugs are left in these circumstances.
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Under the current regulations, nursing homes may only return
unused pharmaceuticals to the pharmacy from which it was
originally dispensed. Pursuant to Chapter 632 of the 2002
Acts of Assembly, the board proposes to permit nursing
homes to donate unused drugs to other pharmacies if those
pharmacies dispense the donated drugs to the indigent, free
of charge. The drugs must be in the manufacturers’ original
sealed containers or sealed individual dose or unit dose
packaging and the return must comply with federal law. This
proposed amendment will create a net benefit. Drugs that
otherwise would likely been thrown away will be used by the
indigent who may not otherwise have had access to the
beneficial properties of the prescription drugs.

Pursuant to Chapters 666 and 707 of the 2002 Acts of
Assembly, the board proposes to amend these regulations so
that practitioners of medicine or osteopathy who do not
possess a license to sell controlled substances may provide
controlled substances to patients in a free clinic® if the drugs
were donated, and thezy or the clinic obtain a controlled
substances registration.” Controlled substances registration
differs from licensure to sell controlled substances in several
ways that reduce costs for volunteering physicians and free
clinics. Unlike licensure, registration does not require that
there be a separate room for dispensing. This, coupled with
less stringent recordkeeping requirements, make registration
less costly than licensure. Further, the annual registration fee
is $90 while the annual licensure fee is $270. Since licenses
apply to individuals while registration may be obtained for an
entity whereby all practitioners of medicine or osteopathy
within the entity are considered registered, the difference in
fee costs can be substantially larger than $180; for example, if
a free clinic has four physicians that at various times volunteer
in the clinic, the registration fee is only $90 as compared to
$1,080 for the four licenses. These significant reductions in
cost may make it more likely that free clinics will be able to be
fully staffed with individuals who are legally qualified to
provide donated drugs to patients. Using and dispensing
donated drugs rather than purchasing drugs for their patients
reduces operating costs for free clinics and allows them to
serve more patients and stay open longer. On the other hand,
not requiring a separate dispensing room and reduced
recordkeeping requirements may increase the probability that
drugs are lost or stolen.

Businesses and entities affected. The proposed amendments
affect the 1,497 pharmacies and 7,807 pharmacists licensed
in the Commonwealth, as well as their staff and customers.
Physicians, their staff, and free clinics and their patients are
affected as well.

Localities particularly affected. The proposed regulations
affect localities throughout the Commonwealth, but areas with
larger populations of elderly and the indigent will be
particularly affected.

Projected impact on employment. The proposed amendments
will not significantly affect employment levels.

! The controlled substances must be provided without charge.

2 I the controlled substances are donated by a pharmaceutical manufacturer as
described in subdivision 10 of Chapters 666 and 707 of the 2002 Acts of
Assembly, then registration is not required.

Effects on the use and value of private property. Permitting
pharmacies to accept chart orders will save the costs of labor
time for physicians, transcribers, and pharmacy staff. This will
marginally increase the value of pharmacies physicians’
practices. Nursing homes will be able to donate more unused
drugs to the indigent.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Board of Pharmacy
concurs with the analysis of the Department of Planning and
Budget for amendments to regulations, 18 VAC 110-20,
pursuant to statutory requirements for changes in pharmacy
practice and provision of drugs to indigent patients.

Summary:

The proposed amendments (i) allow chart orders for
hospice or home infusion; (i) permit pharmacists to
maintain alternative recordkeeping systems for dispensing
records; (iii) allow for delivery of prescription drugs to
alternative delivery locations; (iv) allow nursing homes to
donate unused pharmaceuticals to a pharmacy that will
redispense those drugs to the indigent free of charge; and
(v) allow physicians who do not possess a license to sell
controlled substances to provide controlled substances to
patients in a free clinic if they or the clinic obtain a controlled
substances registration.

18 VAC 110-20-240. Manner of maintaining
prescriptions, inventory records.

records,

A. Each pharmacy shall maintain the inventories and records
of drugs as follows:

1. Inventories and records of all drugs listed in Schedules |
and Il shall be maintained separately from all other records
of the pharmacy.

2. Inventories and records of drugs listed in Schedules I,
IV, and V may be maintained separately or with records of
Schedule VI drugs but shall not be maintained with other
records of the pharmacy.

3. All records of Schedule Il through V drugs shall be
maintained at the same location as the stock of drugs to
which the records pertain except that records maintained in
an off-site database shall be retrieved and made available
for inspection or audit within 48 hours of a request by the
board or an authorized agent.

4. In the event that an inventory is taken as the result of a
theft of drugs pursuant to § 54.1-3404 of the Drug Control
Act, the inventory shall be used as the opening inventory
within the current biennial period. Such an inventory does
not preclude the taking of the required inventory on the
required biennial inventory date.

5. All inventories required by 8§ 54.1-3404 of the Code of
Virginia shall be signed and dated by the person taking the
inventory and shall indicate whether the inventory was
taken prior to the opening of business or after close of
business. A 24-hour pharmacy with no opening or closing of
business shall clearly document whether the receipt or
distribution of drugs on the inventory date occurred before
or after the inventory was taken.
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6. All records required by this section shall be filed
chronologically.

B. Prescriptions.

1. A hard copy prescription shall be placed on file for every
initial prescription dispensed and be maintained for two
years from the date of last refill. All prescriptions shall be
filed chronologically by date of initial dispensing.

2. Schedule Il drugs. Prescriptions for Schedule Il drugs
shall be maintained in a separate prescription file.

3. Schedule Il through V drugs. Prescriptions for Schedule
Il through V drugs shall be maintained either in a separate
prescription file for drugs listed in Schedules 1lI, IV, and V
only or in such form that they are readily retrievable from
the other prescriptions of the pharmacy. Prescriptions will
be deemed readily retrievable if, at the time they are initially
filed, the face of the prescription is stamped in red ink in the
lower right corner with the letter "C" no less than one inch
high and filed in the prescription file for drugs listed in the
usual consecutively numbered prescription file for Schedule
VI drugs. However, if a pharmacy employs an automated
data processing system or other electronic recordkeeping
system for prescriptions which permits identification by
prescription number and retrieval of original documents by
prescriber's name, patient's name, drug dispensed, and
date filled, then the requirement to mark the hard copy
prescription with a red "C" is waived.

C. Chart orders.

1. A chart order written for a patient in a hospital or long-
term care facility, a patient receiving home infusion
services, or a hospice patient pursuant to § 54.1-3408.01 A
of the Code of Virginia shall be exempt from having to
contain all required information of a written prescription
provided:

a. This information is contained in other readily retrievable
records of the pharmacy; and

b. The pharmacy maintains a current policy and
procedure manual that sets out where this information is
maintained and how to retrieve it and the minimum
requirements for chart orders consistent with state and
federal law and accepted standard of care.

2. A chart order may serve as the hard-copy prescription for
those patients listed in subdivision 1 of this subsection.

3. Requirements for filing of chart orders.

a. Chart orders shall be filed chronologically by date of
initial  dispensing with the following exception: If
dispensing data can be produced showing a complete
audit trail for any requested drug for a specified time
period and each chart order is readily retrievable upon
request, chart orders may be filed using another method.
Such alternate method shall be clearly documented in a
current policy and procedure manual.

b. If a single chart order contains both an order for a
Schedule Il drug and one or more orders for a drug in
another schedule, where the Schedule 1l drug is not floor
stocked, but is dispensed from the pharmacy pursuant to

this order for the specific patient, the original order must
be filed with records of dispensing of Schedule Il drugs
and a copy of the order placed in the file for other
schedules.

18 VAC 100-20-255. Other dispensing records.

Pursuant to § 54.1-3412 of the Code of Virginia, any other
record used to record the date of dispensing or the identity of
the pharmacist dispensing shall be maintained for a period of
two years on premises. A pharmacy using such an alternative
record shall maintain a current policy and procedure manual
documenting the procedures for using the record, how the
record is integrated into the total dispensing record system,
and how the data included in the record shall be interpreted.

18 VAC 110-20-275. Delivery of dispensed prescriptions.

A. Pursuant to § 54.1-3420.2 B of the Code of Virginia, in
addition to direct hand delivery to a patient or patient's agent
or delivery to a patient's residence, a pharmacy may deliver
prescriptions to another pharmacy, to a practitioner of the
healing arts licensed to practice pharmacy or to sell controlled
substances, or to an authorized person or entity holding a
controlled substances registration issued for this purpose in
compliance with this section and any other applicable state or
federal law.

B. Delivery to another pharmacy.

1. One pharmacy may fill prescriptions and deliver the
prescriptions to a second pharmacy for patient pickup or
direct delivery to the patient provided the two pharmacies
have the same owner, or have a written contract or
agreement specifying the services to be provided by each
pharmacy, the responsibilities of each pharmacy, and the
manner in which each pharmacy will comply with all
applicable federal and state law.

2. Each pharmacy using such a drug delivery system shall
maintain and comply with all procedures in a current policy
and procedure manual that includes the following
information:

a. A description of how each pharmacy will comply with all
applicable federal and state law;

b. The procedure for maintaining required, retrievable
dispensing records to include which pharmacy maintains
the hard-copy prescription, which pharmacy maintains the
active prescription record for refilling purposes, how each
pharmacy will access prescription information necessary
to carry out its assigned responsibilities, method of
recordkeeping for identifying the pharmacist or
pharmacists responsible for dispensing the prescription
and counseling the patient, and how and where this
information can be accessed upon request by the board;

c. The procedure for tracking the prescription during each
stage of the filling, dispensing, and delivery process;

d. The procedure for identifying on the prescription label
all pharmacies involved in filling and dispensing the
prescription;
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e. The policy and procedure for providing adequate
security to protect the confidentiality and integrity of
patient information;

f. The policy and procedure for ensuring accuracy and
accountability in the delivery process;

g. The procedure and recordkeeping for returning to the
initiating pharmacy any prescriptions that are not
delivered to the patient; and

h. The procedure for informing the patient and obtaining
consent if required by law for using such a dispensing
and delivery process.

3. Drugs waiting to be picked up at or delivered from the
second pharmacy shall be stored in accordance with
subsection A of 18 VAC 110-20-200.

C. Delivery to a practitioner of the healing arts licensed by the
board to practice pharmacy or to sell controlled substances or
other authorized person or entity holding a controlled
substances registration authorized for this purpose.

1. A prescription may be delivered by a pharmacy to the
office of such a practitioner or other authorized person
provided there is a written contract or agreement between
the two parties describing the procedures for such a
delivery system and the responsibilities of each party.

2. Each pharmacy using this delivery system shall maintain
a policy and procedure manual that includes the following
information:

a. Procedure for tracking and assuring security,
accountability, integrity, and accuracy of delivery for the
dispensed prescription from the time it leaves the
pharmacy until it is handed to the patient or agent of the
patient;

b. Procedure for providing counseling;

c. Procedure and recordkeeping for return of any
prescription medications not delivered to the patient;

d. The procedure for assuring confidentiality of patient
information; and

e. The procedure for informing the patient and obtaining
consent if required by law for using such a delivery
process.

3. Prescriptions waiting to be picked up by a patient at the
alternate site shall be stored in accordance with 18 VAC
110-20-710.

18 VAC 110-20-320. Refilling of Schedule Il through VI
prescriptions.

A. A prescription for a drug listed in Schedule IlI, 1V, or V shall
not be dispensed or refilled more than six months after the
date on which such prescription was issued, and no such
prescription authorized to be filled may be refilled more than
five times.

1. Each refilling of a prescription shall be entered on the
back of the prescription or on another record in accordance
with 8§ 54.1-3412 and 18 VAC 110-20-255, initialed and dated

by the pharmacist as of the date of dispensing. If the
pharmacist merely initials and dates the prescription, it shall
be presumed that the entire quantity ordered was
dispensed.

2. The patrtial dispensing of a prescription for a drug listed in
Schedule IlI, 1V, or V is permissible, provided that:

a. Each partial dispensing is recorded in the same
manner as a refilling;

b. The total quantity of drug dispensed in all partial
dispensing does not exceed the total quantity prescribed;
and

c. No dispensing occurs after six months after the date on
which the prescription order was issued.

B. A prescription for a drug listed in Schedule VI shall be
refilled only as expressly authorized by the practitioner. If no
such authorization is given, the prescription shall not be
refilled, except as provided in § 54.1-3410 C or subdivision 4
of § 54.1-3411 of the Code of Virginia.

A prescription for a Schedule VI drug or device shall not be
dispensed or refilled more than two years after the date on
which it was issued.

C. As an alternative to all manual recordkeeping requirements
provided for in subsections A and B of this section, an
automated data processing system as provided in 18 VAC
110-20-250 may be used for the storage and retrieval of all or
part of dispensing information for prescription fer drugs
dispensed.

D. Authorized refills of all prescription drugs may only be
dispensed in reasonable conformity with the directions for use
as indicated by the practitioner; if directions have not been
provided, then any authorized refills may only be dispensed in
reasonable conformity with the recommended dosage and
with the exercise of sound professional judgment.

18 VAC 110-20-400. Returning of drugs and devices.

A. Drugs er-devices may be accepted for return or exchange
by any pharmacist or pharmacy for resale after-such—drugs
' I : ; ; W

; in
accordance with the provisions of § 54.1-3411.1 of the Code of
Virginia. Devices may be accepted for return or exchange
provided the device is in the manufacturer's original sealed

. . . ) i
o | - . th fodaral
law-and-regulation packaging.

B. Any pharmacy accepting drugs returned from nursing
homes for the purpose of redispensing to the indigent free of
charge shall maintain a copy of a written agreement with the
nursing home in accordance with § 54.1-3411.1 B of the Code
of Virginia and a current policy and procedure manual
describing the following:

1. Method of delivery from the nursing home to the
pharmacy and of tracking of all prescription medications;
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2. Procedure for determining the suitability and integrity of
drugs for redispensing to include assurance that the drugs
have been stored according to official compendial
standards; and

3. Procedure for
redispensed drugs.

18 VAC 110-20-430. Chart-order- (Repealed.)

assigning a beyond-use date on

18 VAC 110-20-530. Pharmacy's
long-term care facilities.

responsibilities to

The pharmacy serving a long-term care facility shall:
1. Receive a valid order prior to the dispensing of any drug.

2. Ensure that personnel administering the drugs are trained
in using the dispensing system provided by the pharmacy.

3. Ensure that the drugs for each patient are kept and
stored in the originally received containers and that the
medication of one patient shall not be transferred to another
patient.

4. Ensure that each cabinet, cart or other area utilized for
the storage of drugs is locked and accessible only to
authorized personnel.

5. Ensure that the storage area for patients drugs is well
lighted, of sufficient size to permit storage without crowding,
and is maintained at appropriate temperature.

6. Ensure that poison and drugs for "external use only" are
kept in a cabinet and separate from other medications.

7. Provide for the disposition of discontinued drugs under
the following conditions:

a. Discontinued drugs may be returned to the pharmacy
for resale or transferred to another pharmacy for
redispensing to the indigent if authorized by § 54.1-3411.1
and 18 VAC 110-20-400, or destroyed by appropriate
means in compliance with any applicable local, state, and
federal laws and regulations.

b. Drug destruction at the pharmacy shall be witnessed
by the pharmacist-in-charge and by another pharmacy
employee. Drug destruction at the facility shall be
witnessed by the director of nursing or, if there is no
director, then by the facility administrator and by a
pharmacist providing pharmacy services to the facility or
by another employee authorized to administer
medication.

c. A complete and accurate record of the drugs returned
or destroyed or both shall be made. The original of the
record of destruction shall be signed and dated by the
persons witnessing the destruction and maintained at the
long-term care facility for a period of two years. A copy of

the destruction record shall be maintained at the provider
pharmacy for a period of two years.

d. All destruction of the drugs shall be done without 30
days of the time the drug was discontinued.

8. Ensure that appropriate drug reference materials are
available in the facility units.

9. Ensure that a monthly review of drug therapy by a
pharmacist is conducted for each patient in long-term care
facilities except those licensed under Title 63.1 of the Code
of Virginia. Such review shall be used to determine any
irregularities, which may include but not be limited to drug
therapy, drug interactions, drug administration or
transcription errors. The pharmacist shall sign and date the
notation of the review. All significant irregularities shall be
brought to the attention of the attending practitioner or other
party having authority to correct the potential problem.

18 VAC 110-20-730. Requirements for
medicine or osteopathy in free clinics.

practitioner of

A. Any practitioner of medicine or osteopathy who provides
controlled substances that have been donated pursuant to
subdivision 11 of § 54.1-3301 of the Code of Virginia shall
apply for a controlled substances registration.

B. A practitioner in a free clinic may only accept donated
drugs pursuant to this registration if they are donated by an
entity or practitioner who holds a current active license,
permit, or registration issued by the board authorizing the
dispensing or distribution of drugs.

C. A practitioner shall store such donated drugs for dispensing
in compliance with the storage and security requirements set
forth in 18 VAC 110-20-710, and a drug that has exceeded its
expiration date shall not be dispensed. A practitioner shall be
responsible for maintaining and complying with a written
procedure for reviewing inventory for the purpose of removing
expired drugs.

D. A practitioner shall package any dispensed drugs in
accordance with the provisions of §8§ 54.1-3426 and 54.1-
3427 of the Code of Virginia and 18 VAC 110-20-340 and
18 VAC 110-20-350.

E. A practitioner shall label any dispensed drugs in
accordance with the provisions of 88§ 54.1-3410 and 54.1-
3463 of the Code of Virginia and 18 VAC 110-20-330 to
include the free clinic name and address; name of the
prescriber; patient name; date of dispensing; drug name to
include the generic name if the drug has a single active
ingredient; drug strength, if applicable; quantity; and directions
for use.

F. A practitioner shall comply with all recordkeeping
requirements of § 54.1-3404 of the Code of Virginia and shalll
also maintain a chronological record of all Schedule Il through
VI drugs dispensed showing patient name and address; date
of dispensing; drug name, strength, and quantity dispensed;
and name or initials of the dispensing practitioner.

G. A practitioner under this section may enter into a contract
or written agreement with a pharmacy whereby the pharmacy
maintains all or part of the donated stock, dispenses the
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prescription pursuant to a written prescription by a prescriber
at the free clinic, and delivers the dispensed prescription to
the free clinic for pick up by the patient in accordance with
subsection C of 18 VAC 110-20-275.

VA.R. Doc. No. R02-280; Filed January 14, 2003, 11:33 a.m.

BOARD OF SOCIAL WORK

Title of Regulation: 18 VAC 140-20. Regulations Governing
the Practice of Social Work (amending 18 VAC 140-20-105
and 18 VAC 140-20-150).

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public Hearing Date: February 21, 2003 - 10 a.m.
Public comments may be submitted until April 11, 2003.
(See Calendar of Events section
for additional information)

Agency Contact: Elaine J. Yeatts, Agency Regulatory
Coordinator, Department of Health Professions, 6603 W.
Broad Street, Richmond, VA 23230, telephone (804) 662-
9918, FAX (804) 662-9114 or e-mail
elaine.yeatts@dhp.state.va.us.

Basis: Section 54.1-2400 of the Code of Virginia establishes
the general powers and duties of health regulatory boards
including the responsibility to promulgate regulations, levy
fees, administer a licensure and renewal program, and
discipline regulated professionals.

Purpose: Although the board has determined that the
regulations are generally clear and easily understandable, it
has identified areas where unnecessary or outdated language
needs to be rescinded, and where new language is needed for
clarification or improved consistency with the regulations of
other behavioral science boards.

Specifically the board needs to amend the regulation and
update the name of an organization that provides vital
information to licensees of this profession. In that this
organization provides vital information and services to current
and potential licensees, this action is essential to protect the
health, safety, or welfare of citizens.

Further, the board needs to amend the regulation to provide
for a time period after the cessation or termination of
professional services that a social worker may not engage in
sexual intimacies with a supervisee, resident, therapy patient,
client, or anyone included in collateral therapeutic services.
Current language is open-ended and can be construed as
never. The proposed amendment is less restrictive than that
of counseling (five years) and equivalent to that of psychology.
In that the licensee will bear the burden that there was not
exploitation, this amendment is essential to protect the health,
safety and welfare of citizens.

The Board of Social Work is charged with issuing licenses and
regulating the practice of social work. As the regulating
agency, the board has the duty to protect the public by
establishing qualifications and requirements for licensure that
are necessary to ensure the competence and integrity of
license holders and by taking disciplinary action for violations
to applicable law and regulations. Regulations are the

mechanisms by which the board sets forth qualifications and
requirements for certification and standards of professional
conduct that provide the basis for disciplinary action. The
board considers the problems the regulations are intended to
address, and utilizes professional expertise, review of
requirements of other states and national associations,
historical information and public comment to determine
minimal requirements that will ensure competency of its
licensees and protect the public health, safety and welfare.

Substance: The board is recommending amendments to its
regulations for the licensure of social workers in order to
update and clarify the regulations. The reference to the
National Federation of Societies for Clinical Social Work in
subsection B of 18 VAC 140-20-105 is outdated and should
be changed to the Clinical Social Work Federation.

The board is also recommending that subdivision 9 of 18 VAC
140-20-150 be amended to include language that will limit to
two years the period of time after cessation or termination of
professional services that a social worker may not engage in
sexual intimacies with a therapy patient, client, or those
included in collateral therapeutic services.

Issues: There are no discernible advantages or disadvantages
to the public or to individual private citizens or businesses of
implementing the new or amended provisions.

Many practitioners hold multiple licenses under the Boards of
Social Work, Psychology, and Counseling. Inconsistencies in
the ethical standards among these boards sometimes result in
discrepancies in the level of disciplinary action taken for the
same offenses. In the interest of consistency, the board is
recommending language that will allow for more equitable
disciplinary action by the agency on behalf of the
Commonwealth among the three boards.

There are no discernible disadvantages to the agency or the
Commonwealth.

Fiscal Impact:
Projected cost to the state to implement and enforce:

Fund source: As a special fund agency, the board must
generate sufficient revenue to cover its expenditures from
nongeneral funds, specifically the renewal and application
fees it charges to practitioners or entties for necessary
functions of regulation.

Budget activity by program or subprogram: There is no
change required in the budget of the Commonwealth as a
result of this program.

One-time versus ongoing expenditures: The agency will incur
some one-time costs (less than $1,000) for mailings to the
Public Participation Guidelines mailing lists, conducting a
public hearing, and sending copies of final regulations to
regulated entities. Every effort will be made to incorporate
those into anticipated mailings and board meetings already
scheduled.

Projected cost on localities: There are no projected costs to
localities.
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Description of entities that is likely to be affected by regulation:
The entities that are likely to be affected by these regulations
would be social workers licensed by the Board of Social Work.

Estimate of number of entities to be affected: Currently, there
are approximately 4,556 persons licensed in the
Commonwealth as Social Workers.

Projected costs to the affected entities: There should be no
additional costs associated with these changes.

Department of Planning and Budget's Economic Impact

Localities particularly affected. This rule applies throughout
the Commonwealth and is not expected to have any
disproportionate effects on localities.

Projected impact on employment. There will be no impact on
employment from this change.

Effects on the use and value of private property. It is unlikely
that this regulation will have any effects whatsoever on the
use and value of private property in Virginia.

Agency's Response to the Department of Planning and

Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-400 7 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Board of Social
Work (board), pursuant to its periodic review of this chapter, is
proposing two small changes to the language of the chapter.
First, the board is updating a list of certified providers of
courses in this subject area to account for a change in the
name of one of the organizations listed. Second, the board is
adding language to the chapter prohibiting a social worker
from engaging in sexual relations with a client for two years
following the termination of the client-counselor relationship.

Estimated economic impact. Updating the name of an
organization in a list of certified course providers is simply a
matter of housekeeping and has no economic impact. The
addition of a restriction on sexual relations between social
workers and their clients could conceivably have some
economic impact. It is possible that such relations between
counselor and client could lack the quality of voluntariness
under some circumstances due to the possible undue
influence of a counselor over his or her client. Such
transaction could easily result in emotional trauma and
significant costs to the clients involved. It is also true,
however, that this proposal may result in the prohibition of
some genuinely voluntary sexual relationships that might arise
from a counselor and client relationship. This prohibition would
also impose costs. Staff at the Department of Health
Professions indicates that no cases of inappropriate sexual
conduct between social workers and their clients have been
reported in recent years. Nor is there any evidence that any
significant number of sexual relationships develop between
social workers and their clients. Thus, it can be expected that
this regulatory language will have little if any actual economic
impact in the Commonwealth.

Businesses and entities affected. This regulation applies to
approximately 4,556 licensed social workers in Virginia.

Budget's Economic Impact Analysis: The Board of Social
Work concurs with the analysis of the Department of Planning
and Budget for amendments to 18 VAC 140-20, pursuant to a
periodic review of regulations.

Summary:

The proposed amendments (i) update the reference to the
National Federation of Societies for Clinical Social Work,
Inc., to the Clinical Social Work Federation and (ii) limit to
two years the period of time after cessation or termination of
professional services that a social worker may not engage
in sexual intimacies with a supervisee, resident, therapy
patient, client, or those included in collateral therapeutic
services.

18 VAC 140-20-105. Continued competency requirements
for renewal of an active license.

A. After April 25, 2003, licensed social workers and licensed
clinical social workers shall be required to have completed a
minimum of 30 contact hours of continuing education for each
biennial licensure renewal. A minimum of two of those hours
must pertain to the standards of practice and laws governing
the profession of social work in Virginia, or the Code of Ethics
of one of the social work professional associations listed
under subdivision B 1 d.

1. The board may grant an extension for good cause of up
to one year for the completion of continuing education
requirements upon written request from the licensee prior to
the renewal date. Such extension shall not relieve the
licensee of the continuing education requirement.

2. The board may grant an exemption for all or part of the
continuing education requirements due to circumstances
beyond the control of the licensee such as temporary
disability, mandatory military service, or officially declared
disasters.

B. Hours may be obtained from a combination of
board-approved activities in the following three categories:

1. Category |. Formally Organized Learning Activities. A
minimum of 20 hours shall be documented in this category,
which shall include one or more of the following:

a. Regionally accredited university or college academic
courses in a behavioral health discipline. A maximum of
15 hours will be accepted for each academic course.

b. Continuing education programs offered by universities
or colleges accredited by the Council on Social Work
Education.
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c. Workshops, seminars, conferences, or courses in the
behavioral health field offered by federal, state or local
social service agencies, public school systems or
licensed health facilities and licensed hospitals.

d. Workshops, seminars, conferences or courses in the
behavioral health field offered by an individual or
organization that has been certified or approved by one of
the following:

(1) The Child Welfare League of America and its state
and local affiliates.

(2) The National Association of Social Workers and its
state and local affiliates.

(3) The Association of Black Social Workers and its
state and local affiliates.

(4) The Family Service Association of America and its
state and local affiliates.

(5) The National-Federation—of-Secieties—for Clinical
Social Work—ne: Federation and its state and local
affiliates.

(6) Individuals or organizations who have been
approved as continuing education sponsors by the
Association of Social Work Boards or any state social
work board.

2. Category Il. Individual Professional Activities. A maximum
of 10 of the required 30 hours may be earned in this
category, which shall include one or more of the following:

a. Participation in an Association of Social Work Boards
item writing workshop. (Activity will count for a maximum
of two hours.)

b. Publication of a professional social work-related book
or initial preparation/presentation of a social work-related
course. (Activity will count for a maximum of 10 hours.)

c. Publication of a professional social work-related article
or chapter of a book, or initial preparation/presentation of
a social work-related in-service training, seminar or
workshop. (Activity will count for a maximum of five
hours.)

d. Provision of a continuing education program sponsored
or approved by an organization listed under Category I.
(Activity will count for a maximum of two hours and will
only be accepted one time for any specific program.)

e. Field instruction of graduate students in a Council on
Social Work Education-accredited school. (Activity will
count for a maximum of two hours.)

f. Serving as an officer or committee member of one of
the national professional social work associations listed
under subdivision B 1 d of this section. (Activity will count
for a maximum of two hours.)

g. Attendance at formal staffings at federal, state or local
social service agencies, public school systems or
licensed health facilities and licensed hospitals. (Activity
will count for a maximum of five hours.)

h. Independent or group study including listening to audio
tapes, viewing video tapes, reading, professional books
or articles. (Activity will count for a maximum of five
hours.)

18 VAC 140-20-150. Professional conduct.

Persons licensed as social workers and clinical social workers
shall:

1. Practice in a manner that is in the best interest of the
public and does not endanger the public health, safety, or
welfare.

2. Be able to justify all service rendered to clients as
necessary for diagnostic or therapeutic purposes.

3. Practice only within the competency areas for which they
are qualified by education or experience, or both.

4. Report to the board known or suspected violations of the
laws and regulations governing the practice of social work.

5. Neither accept nor give commissions, rebates, or other
forms of remuneration for referral of clients for professional
services.

6. Ensure that clients are aware of fees and billing
arrangements before rendering services.

7. Keep confidential their therapeutic relationships with
clients and disclose client records to others only with written
consent of the client, with the following exceptions: (i) when
the client is a danger to self or others; or (ii) as required by
law.

8. When advertising their services to the public, ensure that
such advertising is neither fraudulent nor misleading.

9. Not engage in dual relationships with clients, former
clients, supervisees, and supervisors that might
compromise the client's, former client's, or supervisee's
well-being, impair the social worker's or supervisor's
objectivity and professional judgment or increase the risk of
exploitation. This includes, but is not limited to, such
activities as counseling close friends, sexual partners,
employees or relatives, and engaging in business
relationships with clients. Engaging in sexual intimacies with
current clients or supervisees is prohibited. For at least two
years after cessation or termination of professional services,
licensees shall not engage in sexual intimacies with a
therapy client or those included in collateral therapeutic
services. Since sexual or romantic relationships are
potentially exploitative, licensees shall bear the burden of
demonstrating that there has been no exploitation. A client
or supervisee's consent to, initiation of or participation in
sexual behavior or involvement with a practitioner does not
change the nature of the conduct nor lift the regulatory
prohibition.

10. Maintain clinical records on each client. The record shall
include identifying information to substantiate diagnosis and
treatment plan, client progress, and termination. The clinical
record shall be preserved for at least five years post
termination.
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11. Ensure that clients have provided informed consent to
treatment.

NOTICE: The forms used in administering 18 VAC 140-20,
Regulations Governing the Practice of Social Work, are not
being published due to the number of pages; however, the
name of each form is listed below. The forms are available for
public inspection at the Board of Social Work, 6603 W. Broad
Street, Richmond, Virginia, or at the office of the Registrar of
Regulations, General Assembly Building, 2nd Floor,
Richmond, Virginia.

FORMS

Registration of Supervision;—with—tnstructions Post-Graduate
Degree Supervised Experience (rev. 3300 12/02).

Social Worker Licensure Application (rev. 41/08 12/02).

Clinical Social Worker Licensure Application (rev 11/00
12/02).

Verification of Clinical Supervision (rev. 3308 12/02).

Verification of Casework Management and Supportive

Services (rev. /00 12/02).
Renewal Notice and Application (rev. /00 12/02).
Out of State Licensure Verification (rev. 3400 12/02).

Licensure Verification of Out-of-State Supervisor (rev. 11/00
12/02).

Form for Reporting Social Work Attendance at Formal Staffing
(efe—22/00 rev. 12/02).

Form for Reporting Social Work Independent Study (efe21/00
rev. 12/02).

General Information for Licensure by Examination as a
Licensed Social Worker, with Application Instructions (rev.
11/60 12/02).

General Information for Licensure by Endorsement as a
Licensed Social Worker, with Application Instructions (rev.
11/60 12/02).

General Information for Licensure by Examination as a
Clinical Social Worker, with Application Instructions (rev. /60
12/02).

General Information for Licensure by Endorsement as a
Clinical Social Worker, with Application Instructions (ef21/00
rev. 12/02).

Registration of Supervision Instructions (rev. /00 12/02).

VA.R. Doc. No. R02-184; Filed January 14, 2003, 11:32 a.m.

* *

TITLE 22. SOCIAL SERVICES

DEPARTMENT OF REHABILITATIVE SERVICES

Title of Requlation: 22 VAC 30-20. Provision of Vocational
Rehabilitation Services (amending 22 VAC 30-20-90).

Statutory Authority: § 51.5-14 of the Code of Virginia.

Public Hearing Date: March 12, 2003 - 3 p.m.
Public comments may be submitted until April 11, 2003.
(See Calendar of Events section
for additional information)

Agency Contact: Elizabeth Smith, Policy and Planning
Director, Department of Rehabilitative Services, 8004 Franklin
Farms Drive, P.O. Box K-300, Richmond, VA 23288-0300,
telephone (804) 662-7071, FAX (804) 662-7696, e-mail
smithee@drs.state.va.us.

Basis: The authority to promulgate this regulation is found in
§ 51.5-14 of the Code of Virginia, which authorizes the
Commissioner of Rehabilitative Services to promulgate
regulations that are necessary to carry out the provisions of
the laws of the Commonwealth administered by the
department.

Purpose: In the event that the full range of vocational
rehabilitation services cannot be provided to all persons
determined to be eligible because of insufficient resources,
this proposed regulatory action allows the Department of
Rehabilitative Services to enter into an order of selection to
provide services to eligible individuals in an efficient and
economical manner. This action is needed to provide
vocational rehabilitation services to the most significantly
disabled when resources are limited to the point of not being
able to serve all eligible individuals.

Substance: Eligible individuals will be placed into one of four
separate priority categories based on the severity or
significance of their disabilities. Eligible individuals with the
most significant disabilities will be served first. As resources
become available, the next priority category will be opened,
and vocational rehabilitation services will be provided to all
eligible individuals within that open priority category.

Issues: The primary disadvantage this proposed regulation
may have to individual citizens is that it may require some
eligible persons with disabilities to be placed on a waiting list
for vocational rehabilitation services. The advantage to the
agency is that it will allow the agency to provide services to
the most significantly disabled in the event resources are
limited. The disadvantage to the agency is that it will not be
able to provide services to all eligible individuals and may
disrupt relationships with referral sources.

Fiscal Impact:

Fund source: Any costs associated with the implementation
and enforcement of the proposed regulation will be paid from
the Vocational Rehabilitation federal grant (110 grant).

Budget activity by program or subprogram: There is no
change required in the budget of the Commonwealth as a
result of this amendment.
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One-time versus on-going expenditures: The agency will incur
a one-time cost (less than $500) for mailings to individuals on
the Public Participation Guidelines mailing list and to conduct
a public hearing.

If order of selection became necessary, there will be one-time
costs for implementation to include: staff time to program the
Virginia Rehabilitation Information System (the vocational
rehabilitation consumer database) to create and maintain
waiting lists; expenses for conducting public hearings on the
proposed amendment to the State Plan for Vocational
Rehabilitation and Supported Employment; staff time to
amend the State Plan and attend public hearings; a mailing to
affected vocational rehabilitation consumers to notify them
that order of selection is being implemented and provide
information about their priority category; meetings of the State
Rehabilitation Council and the Board of Rehabilitative
Services to notify them of order of selection implementation;
and staff training. The projected cost of these one-time
expenditures is approximately $10,000, paid from 110 grant
funds.

In addition, during the enforcement phase (actual
implementation), the agency could experience an increase in
requests for administrative hearings because some
consumers will likely challenge the decision about their priority
category. Currently, the administrative hearing officers are
paid at an hourly rate of $53.41. At this juncture, there is no
way of knowing how many, if any, additional administrative
hearings would be generated by order of selection. Costs of
fair hearings, however, would be paid from existing 110 grant
funds.

All expenses relating to implementation and enforcement of
these amendments can be absorbed in the existing budget of
the department.

Projected cost on localities: Individuals who cannot be served
during order of selection must be referred to other service
providers for possible assistance. Accordingly, it is possible
that there will be additional costs to localities to provide
services to these individuals. The potential cost to localities is
unknown, however, because there is no way to project how
many consumers would choose to seek assistance from local
agencies or how many local agencies could, in fact, provide
assistance.

Description of entities that are likely to be affected by
regulation: If order of selection is implemented, the regulation
will affect individuals with disabilities who are applying for
services and subsequently are placed on a waiting list for
services because they do not meet the criteria for the open
priority category(ies). In addition, consumers who have been
determined eligible for services, but do not have a signed
service plan at the time of implementation, will be placed on a
waiting list for services if they do not meet the open priority
category(ies). Order of selection also may affect service
providers who could see a decrease in authorizations for
services to their organization, business, etc., because of fewer
consumers being served. These providers include
employment services organizations, centers for independent
living, physicians, mental health personnel, colleges and
universities, and other public and private vendors.

Estimate of number of entities to be affected: In the event that
order of selection is implemented, the estimate of the number
of individuals with disabilites who will be affected will be
dependent on the number of open priority categories.
However, individuals in Priority Category IV who do not have a
signed service plan at the time of implementation will not be
served (except to receive diagnostic and assessment services
for eligibility determination) until such time that the agency has
sufficient resources to once again serve all eligible individuals.
In FY 2002, approximately 860 consumers with nonsignificant
disabilities were determined eligible for vocational
rehabilitation services. The six-year average (1997-2002) was
approximately 1,030.

Individuals with significant disabilities also will be affected if
there are not sufficient resources to open either of these
priority categories (Category Il and lll). In this event, the
affected individuals will receive diagnostic and assessment
services to determine eligibility and priority category
placement. However, if they do not have a signed service plan
in place at the time of implementation or if they are
determined not to be in an open category (based on the
number of serious functional limitations they have),
development and implementation of a service plan will not
occur. In FY 2002, approximately 5,500 consumers with
significant disabilities were determined eligible for vocational
rehabilitation services. The six-year average (1997-2002) was
approximately 6,300.

Currently, there are approximately 13,000 active service
providers for the vocational rehabilitation program. It is
unknown how many of them will be affected by order of
selection.

Projected costs to the affected entities: In the event an order
is implemented, the costs to consumers who cannot be served
and who choose to seek employment services elsewhere is
unknown. It is known that in FY 2002, approximately $1.5
million was spent for services provided to consumers with
nonsignificant disabilities. This represents 8.6% of all FY 2002
case service expenditures. For consumers with significant
disabilities, approximately $10 million was spent on case
services, representing 55.9% of all FY 2002 case service
expenditures.

The potential fiscal impact on service providers also is
unknown.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.
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Summary of the proposed regulation. The Department of
Rehabilitative Services proposes to amend its order of
selection system that prioritizes among individuals eligible for
vocational rehabilitation services in the event that resources
are not sufficient to provide services to all.

Estimated economic impact. These regulations contain order
of selection rules in the event that resources are not available
to meet the vocational rehabilitation needs of all eligible
individuals. The vocational rehabilitation services are provided
to eligible individuals with disabilities to help them prepare for,
achieve, and retain employment. In general, the goal of the
services is to overcome barriers to employment. Services may
include, but are not limited to, vocational guidance and
counseling, vocational training, restorative medical and
psychological, assistive technology, supported employment,
and job search and job placement. The Department of
Rehabilitative Services (the department) provided vocational
rehabilitation services to 33,720 people (including 19,700
open cases and 14,020 case closures) and spent about $18
million for case services in fiscal year (FY) 2002 for 11,589 of
these consumers.™ 2 Approximately 22% of the funds come
from the general fund while the remaining 78% is funded by a
federal grant.

Consistent with federal law and regulations,’® the proposed
regulations will prioritize individuals within the current severely
disabled category. In FY 2002, there were approximately
9,500 newly determined eligible individuals with most
significant or significant disabilities. Currently, severely
disabled category is one whole category without any priority
order within itself. The proposed amendments will categorize
individuals in this group into three subgroups and assign a
priority order.

Pursuant to federal regulations, the highest priority will be
given to individuals with the most significant disabilities. The
severity of a disability will be determined, in part, based on
serious limitations in seven functional capacity areas. These
functional capacities are mobility, self-care, communication,
work skills, work tolerance, interpersonal skills, and self-
direction. An individual with a most significant disability
means, in part, an individual who has a physical or mental
impairment that seriously limits three or more functional
capacities in terms of an employment outcome. In FY 2002,
there were 4,012 newly determined eligible individuals in this
group and another 2,040 whose cases were closed as either
employed or not employed.*

Additionally, although not required by federal regulations, the
department proposes to further categorize the remaining
individuals with significant disabilities. The second priority
group includes individuals with a significant disability that

* Of the 33,720 individuals served during FY 2002, approximately 8,356 were
classified as having less than a significant disability.

2 with or without employment means rehabilitated (Status 26) and not
rehabilitated (Statuses 28 and 30), respectively.

® Rehabilitation Act of 1973 as amended in 1998, Title |, Section 101(a)(5), and
federal regulation 34 CFR § 361.36(b).

4 Although it is possible, it is not likely that these numbers include overlap
because the average time from eligibility to case closure is 16 months. If there is
overlap, most likely occurred with the not employed.

results in a serious limitation in two functional capacities. The
last priority within severely disabled group will be given to
individuals with a significant disability whose impairment
seriously limits one functional capacity. The total number of
newly determined individuals in the last two categories in FY
2002 was about 5,500 and another 4,800 whose cases were
closed as either employed or not employed.”> However, the
department does not have separate estimates for the two
categories at this time. Summary statistics for case services in
FY 2002 is provided below.

Table: Summary Statistics for Case Services Provided in FY
2002 by Severity of Disability

Most
Significantly | Significantly
Disabled Disabled Overall

Total Costs case

closures $5,135,314 | $10,860,906 | $15,996,220
Total Consumers

with closed cases 2,040 4,800 6,840
Employed 1,069 2,534 3,603
Not Employed 971 2,266 3,237
Success Rate 52.4% 52.8% 52.7%
Cost Per Employed $3,243 $2,788 $2,923
Cost Per not

Employed $1,719 $1,675 $1,688
Cost Per Job $4,804 $4,286 $4,440

Source: The Department of Rehabilitative Services

The department spent approximately $5.1 million for 2,040
individuals in the most significantly disabled category whose
cases were closed either with or without employment and
about $10.9 million for 4,800 individuals in the significantly
disabled category whose cases were closed either with or
without employment. Almost half of the consumers who
received case services and whose cases were closed were
able to obtain employment. What is striking is that the success
rate in getting an employment position is almost the same for
the two categories (52.4% vs. 52.7%). One would expect that
the success rate would decrease as the severity of disability
increases. A possible explanation for this might be the higher
amount of resources spent on individuals with more severe
disabilities. The cost per individual who obtained an
employment position seems to increase as the level of
disability increases ($3,243 vs. $2,788). Similarly, the amount
of resources spent on individuals who were not able to secure
a job seems to be slightly higher for more severely disabled
individuals ($1,719 vs. $1,675). As a result each job provided
through this program costs about $500 more for an individual
with a most significant disability ($4,804 vs. $4,286). Thus, the
higher amount of resources allocated to individuals with more
severe disabilities may be increasing the success level in
obtaining an employment position and consequently the
success rates become almost identical.

The order of selection will work in the following way. The
department will first serve the individuals in the highest priority
order as required by the federal regulations. Then depending
on remaining available resources, next categories will be
served; a category will not be opened until resources become

® Ibid.
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available to serve all individuals in that category. The main
effect of the proposed order of selection will be changing the
likelihood of a person with a significant disability being served
by available resources. Currently everyone who has at least
one functional disability has the same chance of being served.
The proposed changes will increase the chance of being
served for individuals in the second category and decrease it
for individuals in the third category when resources are
limited.

The department does not anticipate entering into order of
selection. However, it is possible that the selection process
may be implemented if resources are depleted in FY 2003 or
FY 2004. In the event the order of selection is implemented,
eligible individuals who do not have a signed individualized
plan for employment and who are not in an open category will
be placed on a waiting list for vocational rehabilitation
services. Some of these individuals will likely suffer economic
losses in terms of delayed employment opportunities or
disruption in an existing employment position due to proposed
priority categories. Both delay and disruption in employment
will likely have an immediate adverse impact on the stream of
future income. These individuals may start increasing their
debt and applying for welfare and/or social security benefits.
Conversely, the proposed amendments will help some other
individuals with relatively more severe disabilities to find
employment sooner and to provide them with a stream of
income. These individuals may experience some relief in
terms of the need to borrow or to find an alternate source of
income from welfare and social security programs.

Additionally, when the order of selection is activated, there is
likely to be an increase in requests for administrative hearings
on the priority list placements due to the increase in the
number of priority categories. Administrative hearing costs
include the staff time and the cost of administrative hearing
officers. Although there is no estimate is available on the size
of these administrative costs, they would be paid 100% from
the federal funds. Also, additional staff time and other
department resources required for implementation and
enforcement of the selection order with more categories are
expected to be very small or insignificant.

Businesses and entities affected. The proposed regulations
will prioritize among approximately 9,500 new individuals with
most significant or significant disabilities expected annually
who need vocational services from the Department of
Rehabilitative Services.

Localities particularly affected. No localities are anticipated to
be affected more than others.

Projected impact on employment. Last year, rates for a
successful employment were approximately 52.4% for most
significantly disabled and 52.8% for significantly disabled. This
indicates that on average, individuals with more severe
disabilities had about the same chance for a successful
employment outcome relative to individuals with less severe
disabilities upon receiving vocational services. However,
individuals with more severe disabilities used up more
resources from the department to obtain an employment
position. Prioritizing available services to individuals with
relatively more severe disabilities is likely to reduce the
number of customers served and reduce the number of

consumers entering or maintaining employment through this
program. Additionally, the longevity at a job may be lower for
more severely disabled individuals though no data is available
to support this conjecture. Shorter expected tenure at a job
would also have a negative effect on employment. Thus, the
proposed changes have the potential to negatively affect the
labor supply, but no conclusive statements can be made
about the size of such an effect.

Effects on the use and value of private property. The
proposed regulations are not expected to have a significant
effect on the use and value of private property.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Virginia Department
of Rehabilitative Services concurs with the economic impact
analysis performed by the Virginia Department of Planning
and Budget.

Summary:

The proposed revisions amend the Department of
Rehabilitative Services' order of selection system that
prioritizes among individuals eligible for vocational
rehabilitation services in the event that resources are not
sufficient to provide services to all.

22 VAC 30-20-90. Order of selection for services.

In the event that the full range of vocational rehabilitation
services cannot be provided to all eligible individuals who
apply for services because of unavailable insufficient

resources, to—al-persons—determined—to—be—eligible—upon
recommendation—by-the-commissioner; an order of selection

system may be approved—by implemented by the
commissioner following consultation with the State

Rehabilitation Council and the board whieh. The order of
selection shall determine those persons for whom services
may be purchased. It shall be the policy of the department to
encourage referrals and applications of all persons with
disabilities and, to the extent resources permit, provide
services to all eligible persons.

The following order of selection is implemented when services
cannot be provided to all eligible persons:

1. Prierity-- Person eligible and presently receiving services
under an individualized—writter—+ehabilitation—program plan

for employment.

2. Prierity- H- Those persons referred and needing diagnostic
services to determine eligibility.

3. Priority 1 Persons determined to be severely-disabled:

eligible for services shall be served according to the
following order of priorities:

a. Priority I. An individual with a most significant disability
in accordance with the definition in 22 VAC 30-20-10.

b. Priority 1. An individual with a significant disability that
results in serious functional limitations in two functional
capacities.

c. Priority Ill. An individual with a significant disability that
results in a serious functional limitation in one functional
capacity.
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4 d. Priority IV. Other persons determined to be disabled,
in order of eligibility determination.

In allpriorities each priority, preference shall be given to
providing services to disabled public safety officers disabled in

the line of duty.
VA.R. Doc. No. R02-297; Filed January 22, 2003, 11:01 a.m.

STATE BOARD OF SOCIAL SERVICES

Title of Regqulation: 22 VAC 40-11. Public Participation
Guidelines (amending 22 VAC 40-11-10, 22 VAC 40-11-30,
22 VAC 40-11-40, and 22 VAC 40-11-50).

Statutory Authority: 88 2.2-4007 and 63.2-217 of the Code of
Virginia.

Public Hearing Date: N/
submitted until April 11, 2003.

(See Calendar of Events section
for additional information)

-- Public comments may be

Agency Contact: Richard Martin, Regulatory Coordinator,
Department of Social Services, 730 E. Broad Street,
Richmond, VA 23219-1849, telephone (804) 692-1825, FAX
(804) 692-1814 or e-mail Irm2@dss.state.va.us.

Basis: Section 2.2-4007 D of the Code of Virginia mandates
that the Department of Social Services promulgate public
participation guidelines. Section 63.2-217 of the Code of
Virginia vests the State Board of Social Services with the
authority to promulgate regulations for programs administered
and supervised by the Department of Social Services.

Purpose: This regulation establishes procedures to solicit
input from interested parties prior to the formation and drafting
of regulations and during the formation, promulgation and final
adoption of regulations by the State Board of Social Services
and the Department of Social Services. The Virginia
Administrative Process Act requires that this regulation be in
place before the State Board of Social Services can adopt any
other regulation. This regulation permits the State Board of
Social Services to execute its statutory responsibilities for
promulgating regulations to carry out the purposes of Title
63.2 of the Code of Virginia.

The State Board of Social Services has promulgated
approximately 90 regulations to administer various licensure
programs, service programs, assistance programs, and child
support enforcement programs provided for in Title 63.2 of the
Code of Virginia. The intent of these programs is to protect
and ensure the health, safety and welfare of all citizens of the
Commonwealth.

The goal of these amendments is to increase participation,
reduce cost and improve the speed of communication through
the electronic transmission of public comment.

Substance: This regulatory action provides for the electronic
transmission of information to include e-mail notifications,
receiving public comment by e-mail and use of the Internet for
dissemination and collection of comment on regulatory
actions. The action also incorporates recent statutory changes
that concern public participation in the regulatory process.

Issues: These regulations benefit the public by letting
individuals and regulated entities know how they may be
involved in the development and promulgation of the State
Board of Social Services' regulations. These regulations
benefit the Commonwealth by permitting the State Board of
Social Services to fulfill its statutory mandate to promulgate
regulations necessary to implement Title 63.2 of the Code of
Virginia. This regulation creates no known disadvantage to the
public or the Commonwealth.

Fiscal Impact: There is no projected cost to the state to
implement the amendments proposed by this action.
Additionally, there is no projected cost to localities. All citizens
of the Commonwealth will be affected by this action. This
action will be less burdensome on persons wishing to
participate in promulgation of the State Board of Social
Services’ regulations, allowing participation in more cost-
effective ways.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The State Board of
Social Services proposes to amend its public participation
guidelines to (i) permit electronic mailing lists to be maintained
in addition to traditional paper lists, (i) allow the use of
electronic means (e.g., electronic mail, Internet, facsimile) for
soliciting and receiving input from interested parties, and (iii)
provide discretion to the Department of Social Services
whether to publish proposed regulations in a newspaper of
general circulation.

Estimated economic impact. Under the Administrative Process
Act, all state agencies that promulgate regulations are
required to maintain public participation mailing lists
containing the names of all parties that have registered an
interest in a particular regulation. Membership on these lists
typically includes members of the regulated community, public
interest groups, law firms, and individual citizens with an
interest in a particular area of regulation.

The State Board of Social Services’ (the board) current public
participation guidelines are not flexible to allow participation of
interested parties through electronic mail in the adoption,
amendment, and repeal of regulations. One of the current
requirements is to distribute regulatory action notices through
regular mail. Also, it is not clear whether public comments
must be considered if they are transmitted through electronic
means. With the proposed changes, the department will be
allowed to maintain an electronic list of interested parties, to
solicit input from the public through electronic mail, and to
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consider comments provided through Internet, facsimile, and
other electronic means in addition to the regular mail.
However, individuals may also choose to communicate with
and remain on the traditional mailing lists, which will continue
to be maintained by the board.

There are no disadvantages associated with these changes
proposed by the board. On the contrary, the proposed
changes have a high chance to produce benefits to the
Department of Social Services (the department) because they
will likely provide a less costly alternative for communication in
rulemaking. If chosen, interested parties will be notified of
regulatory actions electronically through the Virginia
Regulatory Town Hall. Additionally, the department will utilize
an existing Intranet for notification and comment by local
departments of social services. If electronic notification and
comment becomes more prevalent, there would be a
reduction in printing and mailing costs incurred by the
department. In addition to the potential fiscal benefits, these
changes will also allow the board to increase the speed of
notification and the amount of information readily available to
interested parties, which will increase efficiency and may
enhance public participation. It can be reliably inferred that the
interested parties will prefer electronic communication if it is a
better alternative than regular mail.

Finally, the proposed regulations will provide discretion to the
department whether to publish a notice in a general circulation
newspaper to solicit input. According to the department, it
costs about $200 to publish a notice in a local newspaper. In
fiscal year 2002, there were 10 proposed regulations and the
department spent approximately $2,000 to publish 10 notices.
Also, the department notes that only a few or no comments
can be attributed to newspaper natifications. Thus, if the board
chooses to not publish any newspaper notices, expected cost
savings to the department would be about $2,000 per year
and the number of comments received may decrease by a
few.

Businesses and entities affected. These changes may affect
individuals and organizations interested in the regulations of
the Board of Social Services. The department does not have
an estimate for the total number of individuals on the mailing
lists. Additionally, 121 local departments of social services, 29
local community action agencies, and 6,063 entities licensed
by the department may be affected. These licensed entities
include child day centers, family day homes, exempt child day
centers, child day care systems, assisted living facilities, and
adult day care centers.

Localities particularly affected. No localities are particularly
affected by the proposed regulations.

Projected impact on employment. The proposed regulations
are not expected to have a significant effect on employment.

Effects on the use and value of private property. The
proposed regulations are not anticipated to have a significant
effect on the use and value of private property.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Department of
Social Services concurs with the economic impact analysis
prepared by the Department of Planning and Budget.

Summary:

This regulation sets forth the procedures the State Board of
Social Services uses to obtain public input when
developing, revising or repealing a regulation. This
regulation covers the following topics: petitions from
interested parties, solicitation of input, public hearings, and
withdrawal of regulations. The proposed amendments
provide for electronic transmission of information and
incorporate recent statutory changes.

PARTH-
GENERALPROVISIONS:

22 VAC 40-11-10. Definitions.

The following words and terms, when used in this chapter,
shall have the following meanings, unless the context clearly
indicates otherwise:

"Administrative Process Act (APA)" means Chapter £4:2 40
(8 9-6-14:1 2.2-4000 et seq.) of Title 9 2.2 of the Code of
Virginia.

"Approving authority" means State Board of Social Services.
"Board" means State Board of Social Services.

"Commissioner" means the Commissioner of the Department
of Social Services or his designee.

"Department” means Department of Social Services.

"Division" means organizational entity within the department,
designated by the commissioner, which develops regulations
subject to the Administrative Process Act.

"Governor's Executive Order" means any policy or procedure
issued by the Governor under §231-41% 2.2-103 or
§ 9-6:14:9.1-A 2.2-4013 of the Code of Virginia establishing
the administrative policy and procedures for gubernatorial
review and regulatory actions governed by the Administrative
Process Act.

"Person" means an individual, a corporation, a partnership, an
association, a governmental body, a municipal corporation, or
other legal entity.

PARTH-
PUBLIC PARHCIPAHON:

22 VAC 40-11-30. General.

A. The procedures in 22\AG-40-11-70 22 VAC 40-11-50 shall
be used for soliciting the input of interested persons in the
initial formation and development, amendment or repeal of
regulations in accordance with the Administrative Process Act.
This chapter does not apply to regulations exempted or
excluded from the provisions of the Administrative Process
Act (8 9-6-14:4-1 2.2-4006 of the Code of Virginia).

B. The department shall follow the policies and procedures
established by the Administrative Process Act and the
Governor's Executive Order in developing emergency,
proposed and final adoption, amendment or repeal of
regulations.

C. At the discretion of the approving authority or the
department, the public participation procedures in 22VAC
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40-11-70 22 VAC 40-11-50 may be supplemented to provide
additional public participation in the regulation adoption
process or as necessary to meet federal requirements.

D. The failure of any person to receive any notice or copies of
any documents provided under these guidelines shall not
affect the validity of any regulations otherwise adopted in
accordance with this chapter.

22 VAC 40-11-40. Petitions from interested parties.

Any person may petition the agency to develop a new
regulation or to adopt, amend or repeal a regulation. The
petition, at a minimum, shall contain the following information:

1. Name of petitioner;
2. Petitioner's mailing address and telephone number;
3. Petitioner's interest in the proposed action;

4. Recommended new regulation or addition, deletion, or
amendment to a specific regulation or regulations;

5. Statement of need and justification for the proposed
action;

6. Statement of impact on the petitioner and other affected
persons; and

7. Supporting documents, as applicable.

The department shall provide a written response to such
petition pursuant to the provisions of subsection A of § 2.2-
4007 of the Code of Virginia.

22 VAC 40-11-50. Solicitation of input.

A. Each division of the department shall establish and
maintain a—list-er lists consisting of persons expressing an
interest in the adoption, amendment or repeal of regulations
under its administration, management or supervision. Persons
may request the addition of their name and address to the list
lists at any time. Persons who elect to be included on an
electronic mailing list may also request that all mailings be
sent in hard copy. The lists will be updated as additional
interested parties are identified. Deletions will be made when
either regular or electronic mail is returned undeliverable or a
lack of interest is determined by the division as a result of
periodic contact initiated by the division.

B. The department may form an ad hoc advisory group or
utilize a standing advisory committee to assist in the drafting,
formation or review of a proposal when expertise is necessary
to address a specific regulatory interest or issue, or when
persons register an interest in the subject of the regulation
and in working with the department.

C. Whenever a division identifies a need for the adoption,
amendment or repeal of regulations under its administration,
management or supervision, it may commence the regulation
adoption process according to these procedures.

D. Upon approval by the board, the department shall issue a
Notice of Intended Regulatory Action (NOIRA) which
describes the subject matter and intent of the planned
regulation for all regulatory proposals in accordance with the

Administrative Process Act. The NOIRA shall state whether
the agency intends to hold a public hearing.

E. The commissioner shall disseminate the NOIRA to the
public by:

1. Distribution to the Registrar of Regulations for publication
in The Virginia Register, and

2. Distribution by-mail to parties on the list lists established
under subsection A of this section by mail or electronic
transmission as chosen by the parties.

F. The agency shall consider public comment in drafting
proposed regulations and the department shall make
provisions for receiving comment by regular mail, the Internet,
facsimile and other electronic means.

G. Upon approval by the board of the proposed regulations
prepared by the department, the department shall solicit public
comment through:

1. Distribution to the Registrar of Regulations for publication
in The Virginia Register, and

deem-approprate;and
3- 2. Distribution of a notice of comment by-mail period to

persons on the lists established under subsection A of this
section.

H. At the discretion of the board, the department may solicit
public comment on a proposed regulation through publication
of a notice in any newspaper as determined by the board. Any
notice published shall comply with the provisions of
subsection F of § 2.2-4007 of the Code of Virginia.

I. The board shall consider public comment in approving final
regulations. The department shall make provisions for
receiving comment on the proposed regulation by regular
mail, the Internet, facsimile and other electronic means. At the
conclusion of the public comment period, the department shall
provide that comment to the board.

VA.R. Doc. No. R02-302; Filed January 21, 2003, 3:12 p.m.
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Title of Regqulation: 22 VAC 40-685. Virginia Energy
Assistance Program -- Home Energy Assistance Program
(adding 22 VAC 40-685-10, 22 VAC 40-685-20, and 22 VAC
40-685-30).

Statutory Authority: 88 63.2-217 and 63.2-805 of the Code of
Virginia.

Public Hearing Date: N/
submitted until April 11, 2003.

(See Calendar of Events section
for additional information)

-- Public comments may be

Agency Contact: Margaret Friedenberg, Director of Special
Projects, Department of Social Services, 730 E. Broad Street,
Richmond, VA 23219, telephone (804) 692-1728, FAX (804)
692-1469 or e-mail mjf900@dcse.dss.state.va.us.
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Basis: Pursuant to § 63.2-217 of the Code of Virginia, the
State Board of Social Services has authority to promulgate
rules and regulations necessary for operation of all assistance
programs. The 2001 Acts of Assembly directed promulgation
of an emergency regulation to establish the Home Energy
Assistance Program (Chapter 676, 2001 Acts of Assembly).
By law, the emergency regulations are effective for one year.
This proposed regulation will replace the emergency
regulations. The statutory authority for this program is § 63.2-
805 of the Code of Virginia.

Purpose: The purpose of this regulation is to promulgate a
permanent regulation to replace an emergency regulation that
established the Home Energy Assistance Program and the
Home Energy Assistance Fund. This regulation is required to
protect the health and welfare of low-income Virginians by
encouraging the continuation of the Home Energy Assistance
Program.

Substance: The planned regulation establishes the Home
Energy Assistance Program and the Home Energy Assistance
Fund; authorizes the Department of Social Services to receive
and disburse moneys from the fund; provides a financial
resource for low-income families having difficulty meeting their
home energy costs; and provides an opportunity for
coordinated efforts between public agencies, private utility
service providers, and charitable and community groups
seeking to assistance low-income families with their home
energy needs.

Issues: The regulation establishes the Home Energy
Assistance Program, which adds focus to the unmet needs of
households requiring energy assistance, creates additional
funding mechanisms for low-income assistance, and provides
new leveraging opportunities to increase funding for Virginia’s
Low-Income Home Energy Assistance Program (LIHEAP)
grant. The public, businesses, the Department of Social
Services, and the Commonwealth benefit from this regulation
because it affords an opportunity to provide an energy
supplement to low-income citizens that promotes healthy and
safe families and reduces customer account terminations by
utility companies. Energy providers may benefit by increasing
their revenue through payments for services through the fund.

The disadvantages of the program are the mandated functions
for which no additional resources were provided. There is the
potential for staffing issues due to increased caseload
demands at local departments of social services and new
administrative responsibilities at both the regional and central
office levels. The program is funded solely by donations and
contributions, state income tax refund check-off, or general
funds appropriated by the General Assembly. At the present
time, the Home Energy Assistance Program is unfunded.

Fiscal Impact: This regulation establishes a program and
creates a fund supported solely by contributions and
donations, state income tax refund checkoff or general funds
appropriated by the General Assembly. When funded, up to
12% of the funds may be used to reimburse the department’s
administrative expenses.

Currently, the Home Energy Assistance Program is unfunded.
Until contributions to this fund are received, there will be no
fiscal impact. There may be costs to provide information about

the program and to solicit contributions. These can be
controlled and are partially dependent on the department’s
capacity to find available funding. The department will
consider low and no cost alternatives to make the public and
potential contributors aware of the program and the fund.

When contributions are received, local departments of social
services may experience an increase in applications for
energy assistance. This increase could lead to additional
transaction processing costs, more time dedicated to
telephone inquiries, and increased staffing needs. The state
will incur additional costs for the collection, processing and
distribution of funds and for data collection and reporting.
Another possibility is that this additional funding will simply
increase the average benefit that is available to households
participating in the program. Currently, the amount of benefits
that a household receives is far below the actual energy costs
for the household.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
regulations will establish the Home Energy Assistance
Program to help low-income Virginians meet their residential
energy needs.

Estimated economic impact. Pursuant to Chapter 676 of the
2001 Acts of Assembly, the Board of Social Services (the
board) promulgated emergency regulations to establish the
Home Energy Assistance program to help meet the residential
energy needs of low-income Virginians effective September
2002. The board also created the Home Energy Assistance
Fund to facilitate the operation of the program. The proposed
action will replace the emergency regulations with the
permanent regulations.

The proposed rules will allow the Department of Social
Services to receive and disburse monies from the fund. The
sources of the fund include donations and contributions from
private and public sources and monies appropriated by the
General Assembly. Corporations, public agencies, private
citizens, and other entities such as charitable and community
groups and private utility service providers may contribute to
the fund. Pursuant to the Code of Virginia, State Income Tax
Refund check-off monies from 2003 earned income may also
be contributed to the fund. Finally, the department may
arrange special programs or fund raising projects to receive
contributions.
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The proposed energy assistance program is the state/local-
funded counterpart to an existing federal energy assistance
program called Virginia Energy Assistance Program. The
Virginia Energy Assistance program is a seasonal program
that assists low-income households in meeting their energy
needs. The program is fully funded by the federal Low Income
Home Energy Assistance (LIHEA) block grant, which provides
flexibility to the states in program administration. There are
four components of the program: fuel assistance, crisis
assistance, cooling assistance, and weatherization.

The purpose of the fuel assistance component is to partially
offset the home heating costs of eligible households during
the heating season. The crisis assistance component provides
help to households in energy related emergencies that may
include lack of heat, imminent utility cut-offs, and failing
heating equipment. Households in these cases may be
eligible for payment of utility security deposit or the bill,
purchase or repair of heating equipment, and purchase of fuel.
Cooling assistance component provides help with cooling
needs, which may include purchase, installment, and repair of
cooling equipment, payment of electric security deposit or the
bill. Weatherization component provides assistance for home
energy efficiency measures such as insulating and sealing air
leaks, installing ventilation fans, repairing and replacing
inefficient or unsafe heating and cooling systems. In federal
fiscal year 2002, the federal energy assistance program
provided help to 116,149 households in the amount of $30.7
million. The average benefit per household served was $264.
The average benefits for fuel, crisis, cooling, and
weatherization, assistance were $214, $361, $213, $3,552,
respectively.!

The purpose of the proposed Home Energy Assistance
program is two fold. First, the monies in the fund may be
directly used to supplement assistance provided through the
federal energy assistance program (e.g., add the monies in
the fund to federal grants). Second, the monies in the fund
may be used to increase funds from the federal energy
assistance program through leveraging.

Currently, the fund is yet to receive contributions. The
department believes that any significant appropriations from
the General Assembly are unlikely in the near future. The
amount of funds that may be received from private and public
donors is unknown. Similarly, the amount of contributions from
income tax refund check-off is uncertain.” The fund did not
receive any contributions from corporations, public agencies,
individuals, or other sources. Due to lack of funds, the
department is also unable to arrange any fund raising events.
The economic impact of the proposed energy assistance
program will greatly depend on the amount of funds received.
Thus, significance of the proposed regulations cannot be
predicted accurately at this time. Only the direction of potential
economic effects may be discussed.

! Source: Report on the Effectiveness of Low Energy Assistance Programs,
Report of the Virginia Department of Social Services, House Document No. 6,
Commonwealth of Virginia, 2003.

% Contributions from 1999 taxable income to 18 income check-off
programs/funds varied from $0 to $151,902. The average of these contributions
was $36,823. (Source: Annual Report, Virginia Department of Taxation, Fiscal
Year 2001, p. 30.)

The proposed residential energy assistance program has the
potential to affect donors, recipients, service providers, and
the department. By contributing to the program, donors give
up valuable resources that may be used to meet their other
needs. The contributions are tax deductible from state and
federal income taxes® and may strengthen the incentives to
contribute to this program rather than some other non-tax
deductible alternatives. On the other hand these contributions
may make them feel better about themselves. Since they have
complete discretion on whether to contribute or not, by
donating, they reveal that the benefits to them exceeds the
costs.

The recipients of the program will likely realize net benefits
also. The additional funds may increase the average benefit
amount provided or may make the assistance available to
more individuals. In any event, additional funds will benefit the
recipient low-income families. The types of benefits may take
many different forms depending on the household’s
consumption pattern. Households make choices on the
allocation of available income between the energy needs and
all other goods and services. While a household may prefer to
spend the income on energy needs at the expense of all other
goods and services, another may prefer other goods and
services at the expense of the energy need.* Thus, the
benefits for those who will be qualified for the assistance may
be in terms of newly available energy or additional goods and
services that can be purchased by the assistance subsidy.
While it is unfeasible to explore the effects associated with all
other goods and services, the energy assistance may reduce
health related illnesses and deaths. For example, high indoor
temperatures may cause hyperthermia, heat cramps, heat
exhaustion, heat rash, heat stroke, and deaths. Similarly, low
indoor temperatures may cause health problems such as
hypothermia, respiratory problems, and deaths. The
Department of Health statistics indicate that Virginia suffered
seven and four heat related deaths in 1999 and 2000,
respectively and 27 and 17 cold related deaths in 1999 and
2000, respectively. In short, additional contributions to the
energy assistance program may reduce the heat related
health and safety risks to recipient households.

Finally, additional funds donated for energy assistance are
likely to increase the revenues received by the vendors
participating in the program. The types of vendors include
electric, heating, and cooling equipment and service
companies. Based on the cooling assistance historical data, it
is estimated that vendors receive approximately 44% of the
funds for electric security deposits and electric bills, 31% of
the funds for equipment installation, 24% of the funds for
equipment, and 2% for equipment repair.

% Source: The Department of Social Services.

* The demand for heating and cooling is probably more income inelastic than
many other goods and services. In other words, the money spent on heating
and cooling is unlikely to increase with increases in income. Thus, low-income
households allocate a relatively large share of their income on heating and
cooling needs while high-income households allocate a relatively small share of
their income on heating and cooling needs. For indication of this, see page 7 of
the Report on the Effectiveness of Low Energy Assistance Programs, Report of
the Virginia Department of Social Services, House Document No. 6,
Commonwealth of Virginia, 2003.
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The proposed change also has the potential to increase the
administrative costs due to potential increase in the number of
individuals receiving energy assistance or additional activities
that may be undertaken such as fund raising events to
encourage donations. Since the department has more
flexibility in administration of this state program relative to the
federal program, the administrative costs are likely to be
higher than the costs of administering the federal program.
While no more than 10% of the federal grants may be spent
on administrative costs, the proposed rules establish that up
to 12% of the contributions may be spent on administrative
expenses.

Businesses and entities affected. The proposed energy
assistance program has the potential to affect the Department
of Social Services, local departments of social services,
households eligible for energy assistance, and vendors
providing services. The number of affected households and
vendors will depend on the amount of donations received,
which is not known at this time.

Localities particularly affected. The proposed regulations will
apply throughout the Commonwealth.

Projected impact on employment. The proposed program has
the potential to increase the total energy assistance provided
and increase repair, installment, and new equipment revenues
of energy related businesses, which may positively affect
demand for labor. However, there is no information to
estimate the significance of these potential effects on private
sector employment. Also, if the number of individuals served
increases, the demand for human resources at the
Department of Social Services and local departments will
likely increase. Similarly, the significance of the potential
impact on the staffing needs to administer the state
component of energy assistance program is not known at this
time.

Effects on the use and value of private property. The
proposed program creates the chance for an increase in the
vendor revenues. If significant, the increase in revenues will
likely positively affect the values of vendor businesses.
Additionally, if used for permanent energy equipment
additions to homes and home energy improvements, the
additional funds will likely positively affect the value of houses
owned by the recipients served.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Department of
Social Services concurs with the economic impact analysis
prepared by the Department of Planning and Budget.

Summary:

The proposed regulation establishes a Home Energy
Assistance Program and creates a Home Energy
Assistance Fund to assist low-income Virginias in meeting
their residential energy needs. This regulation will replace
the emergency regulation that is effective September 1,
2002, through August 31, 2003.

CHAPTER 685.
VIRGINIA ENERGY ASSISTANCE PROGRAM -- HOME
ENERGY ASSISTANCE PROGRAM.

22 VAC 40-685-10. Definitions.

The following words and terms when used in this chapter shall
have the following meanings unless the context clearly
indicates otherwise:

"Department" means the Department of Social Services.

"Energy assistance program" includes fuel, crisis, cooling, and
weatherization assistance.

"Fund" means the Home Energy Assistance Fund, which is
based on contributions and donations, and moneys
appropriated by the General Assembly for the purpose of
funding the Home Energy Assistance Program.

"Home Energy Assistance Program” means the voluntary
assistance program to supplement the Virginia Energy
Assistance Program.

"Household" means an individual or group of individuals who
occupy a housing unit and share residential energy in
common.

"LIHEAP" means the Low-Income Home Energy Assistance
Program, a federal block grant that is the basis for the Virginia
Energy Assistance Program.

"Other entities" means community, nonprofit, private, or
charitable organizations that administer energy assistance
programs, and local departments of social services that
administer energy assistance programs other than those
offered through the Virginia Energy Assistance Program
funded by the Low-Income Home Energy Assistance
Program.

"Program" means the Home Energy Assistance Program.

"Virginia Energy Assistance Program" means the assistance
program developed in Virginia to address the residential
energy needs of low-income households. The program is
funded by and in accordance with the federal LIHEAP
requirements.

22 VAC 40-685-20. Home Energy Assistance Fund.

A. The Home Energy Assistance Fund is established on the
books of the Comptroller in the Virginia State treasury as a
nonreverting fund. Interest earned on moneys in the fund shall
remain in the fund and be credited to it.

B. The purpose of the fund shall be to:

1. Supplement assistance provided through the Virginia
Energy Assistance Program by assisting eligible low-income
applicants with their residential energy needs;

2. Provide matching funds when required by federal
regulations for LIHEAP (Virginia Energy Assistance
Program) or Weatherization Assistance Program; and

3. Increase the amount of dollars the state may claim for a
leveraging award through LIHEAP.
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C. The fund shall consist of donations and contributions,
moneys appropriated by the General Assembly, and interest
earnings.

1. There shall not be restrictions placed on the amount of
donations or contributions made to the fund.

2. Corporations, public agencies, individuals, and other
entities may contribute to the fund.

D. Moneys received from public agencies, private utility
service providers, charitable and community groups, and
individuals seeking to assist low-income Virginians in meeting
their residential energy needs shall be deposited into the fund
and used in accordance with this chapter.

1. Special programs or fund raising projects may contribute
monies to the fund.

2. State income tax refund checkoff moneys may be
contributed to the fund.

3. General funds may be appropriated by the General
Assembly into the fund.

E. The department shall disburse funds in one of the following
two ways

1. Through
Program.

the existing Virginia Energy Assistance

2. Other means necessary to provide energy assistance to
low-income individuals, at the discretion of the
commissioner of the department.

F. Moneys in the fund not expended by June 30 of each year
shall remain in the fund.

22 VAC 40-685-30. Home Energy Assistance Program.

A. The department shall establish the Home Energy
Assistance Program for the following purposes:

1. Administer available funds from the Home Energy
Assistance Fund;

2. Coordinate energy assistance efforts among agencies of
the Commonwealth and nonstate organizations electing to
participate in the Home Energy Assistance Program;

3. Conduct research regarding available private and
governmental resources for low-income Virginians in need
of energy assistance; and

4. Collect data and report on the amounts of energy
assistance provided through the department.

B. The Home Energy Assistance Program shall:

1. Disburse funds from the Home Energy Assistance Fund
through the existing Virginia Energy Assistance Program.

2. Disburse funds from the Home Energy Assistance Fund
by means other than the Virginia Energy Assistance
Program at the discretion of the commissioner of the
department.

3. Lead and facilitate meetings with other agencies of the
Commonwealth and nonstate organizations participating in
the Home Energy Assistance Program.

4. Conduct the necessary research to report annually to the
Governor and General Assembly on the effectiveness of
low-income energy assistance programs in meeting the
needs of low-income Virginians.

C. Upon mutually agreed terms, the department may
administer the low-income energy assistance programs of
public agencies, private utility service providers, and
charitable and community groups.

VA.R. Doc. No. R02-300; Filed January 21, 2003, 3:14 p.m.
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Title of Regulation: 22 VAC 40-910. General Provisions for
Maintaining and Disclosing Confidential Information of
Public Assistance, Child Support Enforcement, and Social
Services Records (adding 22 VAC 40-910-10 through
22 VAC 40-910-110).

Statutory Authority: § 63.2-217 of the Code of Virginia.

Public Hearing Date: N/A -- Public comments may be
submitted until April 11, 2003.

(See Calendar of Events section

for additional information)

Agency Contact: Lynette Isbell, Policy and Planning Manager,
Department of Social Services, 730 E. Broad Street,
Richmond, VA 23219, telephone (804) 692-1821, FAX (804)
692-2425 or e-mail lwi2@emaill.dss.state.va.us.

Basis: This proposed regulation replaces an emergency
regulation that expires on August 31, 2003. Chapter 518 of the
2001 Acts of Assembly directed promulgation of the
emergency regulation.

Pursuant to § 63.2-102 of the Code of Virginia, except as
provided by federal and state laws and regulations, no records
or information concerning applicants for and recipients of
public assistance or child support shall be made available
except for purposes directly connected with the administration
of the public assistance and child support enforcement
programs.

In accordance with § 63.2-103 of the Code of Virginia, any
records established pursuant to 8§ 63.2-1902 of the Code of
Virginia shall be available only for the enforcement of support
of children and their caretakers and to the Attorney General,
prosecuting attorneys, law-enforcement agencies, courts of
competent jurisdiction and agencies in other states engaged
in the enforcement of support of children and their caretakers.

Pursuant to 88 63.2-104 and 63.2-105 of the Code of Virginia,
social services records and information are confidential except
they are accessible to persons having a legitimate interest.

Pursuant to § 63.2-217 of the Code of Virginia, the State
Board of Social Services has authority to promulgate rules
and regulations necessary for the operation of public
assistance, child support enforcement, and social services
programs.

Purpose: The public assistance, child support enforcement,
and social services programs are essential to protecting the
health, safety and welfare of citizens. Implementation of this
regulation assists these programs in protecting the health,
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safety and welfare of citizens by ensuring that public
assistance, child support enforcement, and social services
confidential client information will be protected and released
only according to federal and state laws and regulations. The
existing structure of confidentiality provisions does not
effectively control information about individuals. There are a
myriad of state laws and regulations pertaining to
confidentiality of public assistance, child support enforcement,
and social services information dispersed throughout the
social services sections of the Code of Virginia and Virginia
Administrative Code. Such a structure can result in the
oversight of confidentiality requirements and the release of
inappropriate identifiable personal information. This regulation
establishes separate sections for public assistance, child
support enforcement, and social services programs. Each
section includes the applicable statutory and regulatory
citations and/or provisions related to confidentiality. Separate
comprehensive sections for public assistance, child support
enforcement, and social services programs are necessary to
ensure compliance with confidentiality requirements thereby
affording greater protection of privacy to all Virginians.

Substance: The proposed regulation establishes separate
sections for the confidentiality of public assistance, child
support enforcement, and social services programs
administered by the Department of Social Services and local
departments of social services. Except as provided by federal
and state laws and regulations, no records or information
concerning applicants for and recipients of public assistance
or child support are accessible except for purposes directly
connected with the administration of the public assistance and
child support enforcement programs. Social services records
and information are confidential except they are accessible to
persons having a legitimate interest in accordance with federal
and state laws and regulations.

Issues: The primary advantage of the regulation to the public,
the Department of Social Services and the Commonwealth is
that it ensures that public assistance, child support
enforcement, and social services client information will be
protected and released only according to federal and state
laws and regulations. Such a regulation affords greater
protection of privacy to all Virginians. There are no known
disadvantages of the regulation to the public or the
Commonwealth.

Fiscal Impact: Implementation of the proposed regulation does
not produce a fiscal impact on the Commonwealth.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private

property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
regulations will establish rules for disclosure of confidential
information from the records of clients who receive public
assistance, child support, and/or social services through
programs administered by the Department of Social Services
and local departments of social services.

Estimated economic impact. Local departments of social
services collect information from clients prior to and while
providing services. The majority of the services are offered
through public assistance, social services, and child support
programs. Public assistance is provided through programs
such as Temporary Assistance for Needy Families, food
stamps, Medicaid, and energy assistance. Social services
include foster care, child protective services, adoptions,
adoption assistance, adult services, adult protective services,
domestic violence, and childcare. Child support program
facilitates the determination of the amount of child support and
exchange of monies from noncustodial parents to custodial
parents in noncourt ordered cases. The identifying client
information collected by the local departments pertaining to
the recipients of these services is confidential and not
accessible by the public.

The 2001 Acts of Assembly required the State Board of Social
Services (the board) to promulgate regulations regarding the
release of identifying client information to third parties. The
board promulgated emergency regulations that were effective
on September 1, 2002. These proposed permanent
regulations will replace the emergency regulations. According
to the department, the requirements in the proposed
regulations were already in practice prior to the emergency
regulations. Therefore, the proposed regulations will not
create any significant change in the way identifying client
records and information are protected. As a result, no
significant economic effect is expected from the proposed
regulations.

The main effect of the proposed changes is providing detailed
information to the public regarding the release of identifying
client information. The proposed regulations outline the rules
on when and how identifying client data may be released.
Additionally, one of the provisions clarifies that disclosure of
information in violation of the Code of Virginia is a Class 1
misdemeanor. Some of the interested parties may find the
proposed regulations informative and may benefit from them.
On the other hand, the promulgation of these regulations
introduces small printing, copying, and mailing costs.

Businesses and entities affected. The proposed regulations
apply to Department of Saocial Services, including the 22 child
support district offices, and the 121 local departments of social
services.

Localities particularly affected. No locality will be affected
more than others.

Projected impact on employment. The proposed regulations
are unlikely to have any significant effect on employment.

Effects on the use and value of private property. No significant
effect on the use and value of private property is expected.
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Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Department of
Social Services concurs with the economic impact analysis
prepared by the Department of Planning and Budget.

Summary:

This proposed regulation replaces an emergency regulation
that expires on August 31, 2003. The proposed regulation
establishes separate sections for the confidentiality of public
assistance, child support enforcement, and social services
programs administered by the Department of Social
Services and local departments of social services. Except
as provided by federal and state laws and regulations, no
records or information concerning applicants for and
recipients of public assistance or child support are
accessible except for purposes directly connected with the
administration of the public assistance and child support
enforcement programs. Social services records and
information are confidential except they are accessible to
persons having a legitimate interest in accordance with
federal and state laws and regulations.

CHAPTER 910.

GENERAL PROVISIONS FOR MAINTAINING AND
DISCLOSING CONFIDENTIAL INFORMATION OF PUBLIC
ASSISTANCE, CHILD SUPPORT ENFORCEMENT, AND
SOCIAL SERVICES RECORDS.

22 VAC 40-910-10. Definitions.

The following words and terms when used in this chapter will
have the following meanings unless the context clearly
indicates otherwise:

"Agency" means a local department of social services.

"Agent" means any individual authorized to act on behalf of or
under the direction of the Commissioner of the Virginia
Department of Social Services or State Board of Social
Services for the sole purpose of accessing confidential client
records in the administration of public assistance, child
support enforcement, or social services programs.

"Client"” means any applicant for or recipient of public
assistance or social services or any individual about whom the
child support enforcement division maintains information.

"Client record" or "client information" means any identifying or
nonidentifying information, including information stored in
computer data banks or computer files relating to a client.

"Department"
Services.

means the Virginia Department of Social

"Human research” means any formal and structured
evaluation involving individuals in a special project, program,
or study.

"Legally responsible person” means (i) the biological or
adoptive parent or other relative with whom the child primarily
resides and who has legal custody of the child; (i) the
biological or adoptive parent with whom the child does not
primarily reside and who has legal custody of the child; or (iii)
a committee or guardian appointed by a court to represent the
interest of a client.

"Near fatality" means an act that, as certified by a physician,
places the child in serious or critical condition. Serious or
critical condition is a life-threatening condition or injury.

"Provider" means any person, agency or organization
providing public assistance, child support enforcement
services, or social services through a contract or an
agreement with the department or agency.

"Public assistance" means Temporary Assistance for Needy
Families (TANF); auxiliary grants to the aged, blind and
disabled; medical assistance; energy assistance; food stamps;
employment services; child care; and general relief.

"Research” means a systematic investigation, including
research development, testing, and evaluation, designed to
develop or contribute to general knowledge, including
research for the development of new knowledge or techniques
that would be useful in the administration of public assistance,
child support enforcement, or social services programs.

"Social services program" means foster care, adoption,
adoption assistance, adult services, adult protective services,
child protective services, domestic violence services, family
preservation, or any other services program implemented in
accordance with regulations promulgated by the State Board
of Social Services.

22 VAC 40-910-20. General provisions.

A. Except as otherwise provided in these regulations or
consistent with other federal and state laws or regulations, no
person shall disclose or use, or authorize, permit or acquiesce
to the use of any client information that is directly or indirectly
derived from the client records of the department, agency,
provider, or the State Board of Social Services. Exceptions to
this provision are provided in 22 VAC 40-910-80, 22 VAC 40-
910-90 and 22 VAC 40-910-100.

B. Protecting confidential information. All client records, which
could disclose the client's identity, are confidential and must
be protected in accordance with federal and state laws and
regulations. Such client information includes, but is not limited
to:

1. Name, address and any types of identification numbers
assigned to the client and all individuals for whom the client
receives assistance on behalf of, including but not limited to
social security number;

2. Public assistance, child support enforcement services, or
social services provided to the client;

3. Information received for verifying income and eligibility;
4. Evaluation of the client's confidential information;

5. Social and medical data about the client and all
individuals for whom the client receives assistance on
behalf of, including diagnoses and past histories of disease
or disabilities;

6. Information received from third parties such as an
employer; and

7. Information associated with processing and rendering
appeals.

Virginia Register of Regulations

1630



Proposed Regulations

C. Ownership of client records. 22 VAC 40-910-40. Consent process.

1. Client records are the property of the department or  The consent for release of client information must contain the
agency. Employees and agents of the department or following:

agency must protect and preserve such records from
dissemination except as provided herein.

2. Only authorized employees and agents may remove
client records from the department or agency's premises.

3. The department and agency shall destroy client records
pursuant to records retention schedules consistent with
federal and state regulations.

1. The name of the entity supplying the information and the
name of the requesting party;

2. The consent must be signed and dated by the client or
legally responsible person. The client or legally responsible
person may add other information, which may include, but is
not limited to, a statement specifying the date, event or
condition upon which the consent expires.

D. Disclosure of client information. 22 VAC 40-910-50. Release of client records for research

1. Consent. As part of the application process for public

purposes.

assistance or social services, the client or legally A. Prior to the initiation of research involving client records by
responsible person must be informed of the need to consent  any individual or institution that entered into an agreement
to a third-party release of client information necessary for  with or is funded or licensed by the department or agency, a
verifying his eligibility or information provided. Whenever a  written plan outlining the proposed research must be
person or organization that is not performing one or more of  submitted to the department or agency for review and
the functions delineated in 22 VAC 40-910-80 C or does not  approval. In the event client records are requested from
have a legitimate interest pursuant to 22 VAC 40-910-100 multiple agencies or the department and an agency or
requests client information, the person or organization must  agencies, the plan must be submitted to the department.

obtain written permission from the client or the legally
responsible person for the release of the client information
unless one of the conditions delineated in this subsection. A
client's authorization for release of client information
obtained by the department, agency or provider also
satisfies this requirement.

Client records may be released without the client's written
permission under the following conditions:

a. A court of competent jurisdiction has ordered the
production of client records and the department, agency
or provider does not have sufficient time to notify the
client or legally responsible person before responding to
the order.

b. For research purposes as provided in 22 VAC 40-910-
50.

2. The Commissioner of the Virginia Department of Social
Services, the State Board of Social Services and their
agents shall have the discretion to release nonidentifying
statistical information. A client's written permission is not
required in order to release nonidentifying statistical
information.

3. The Commissioner of the Virginia Department of Social
Services, the State Board of Social Services and their
agents do not have to obtain consent from the client to
obtain or review client records.

22 VAC 40-910-30. Notification of release of confidential
client information.

If one of the conditions in 22 VAC 40-910-20 D 1a is met and
consent is not obtained before the release of the client
records, the department, agency or provider must provide
written notification to the client or legally responsible person
within five business days after disclosure.

B. The plan must include:

1. The purpose of the proposed research;
2. A description of how client records will be used;

3. A provision that when the research is completed, client
records will either be destroyed or returned to the
department; and

4. A confidentiality agreement signed by the individual or
institution’s authorized representative, which includes that:

a. Client records will be used only for the purposes for
which they are being provided;

b. Client records will not be released to any persons not
connected with the research;

c. Security safeguards will be in place to protect against
loss and unauthorized access, use, modification or
disclosure of client records;

d. Authorized persons involved in the research are
required to maintain confidentiality of all client records
connected with the research;

e. ldentifying information from client records must not be
discussed with or released to anyone except authorized
persons involved in the research;

f. Final product(s) of the research will not reveal any
information that may serve to identify any person about
whom information has been obtained through the
department, agency or provider without written consent of
such person and the department, agency or provider;

g. Authorized person(s) involved in the research who fail
to comply with the terms of this confidentiality agreement
will be immediately terminated from the research;

h. This confidentiality agreement must survive and
continue after completion of the research. The individual
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or institution continues to be responsible for any breach;
and

i. Disclosure of client records in violation of 88 63.2-102
and 63.2-104 of the Code of Virginia is a Class 1
misdemeanor.

C. Client records will be released for research purposes if the
following conditions are met:

1. For public assistance and social services, the
Commissioner of the Virginia Department of Social Services
or his designee(s), or agency director or his designee(s)
authorizes the plan and the release of the client records; or

2. For child support enforcement, the Commissioner of the
Virginia Department of Social Services or his designee(s),
or the Director of Child Support Enforcement authorizes the
plan and the release of the client records; and

3. The individual or institution complied with the appropriate
security forms for the release of the client records or has
entered into a contract with the department or agency that
stipulates the department’s or agency’s requirements for the
confidentiality of client records.

D. The confidentiality of human research activities involving
public assistance, child support enforcement, and social
services programs and clients is governed by 22 VAC 40-890,
Human Subject Research Regulations, established pursuant
to § 63.2-218 of the Code of Virginia.

22 VAC 40-910-60. Client's
information.

right of access to client

Any client has the right to obtain their client record upon
written or verbal request. The client must be permitted to
review or obtain a copy of his client record with the following
exceptions:

1. Information that the department, agency or provider is
required to keep confidential pursuant to federal and state
laws or regulations.

2. Information that the department, agency or provider may
withhold from the client pursuant to the Freedom of
Information Act (§ 2.2-3700 et seq. of the Code of Virginia).

3. Information that would breach another individual's right to
confidentiality. When the material requested includes
confidential client information about individuals other than
the client, the parts of the client record relating to other
individuals will be redacted.

22 VAC 40-910-70. Publicizing safeguarding requirements.

The department, agency or provider shall inform clients in
writing that client information shall be confidential pursuant to
federal and state laws.

22 VAC 40-910-80. Confidential
pertaining to public assistance.

client information

A. Confidentiality of client information of public assistance
programs is assured by 8§ 63.2-102 and 63.2-805 G of the
Code of Virginia.

B. Information may be released only for a purpose directly
connected with the administration of a public assistance
program, except as herein provided or pursuant to 88§ 63.2-
102 and 63.2-805 G of the Code of Virginia.

C. Purposes directly related to the administration of a public
assistance program include but are not limited to:

1. Establishing eligibility;
2. Determining the amount of public assistance;
3. Providing services for public assistance clients; and

4. Conducting or assisting in an investigation or prosecution
of a civil or criminal proceeding related to the administration
of the public assistance program.

D. Release of client records to law-enforcement agencies and
Commonwealth’s and county or city attorneys is governed by
22 VAC 40-320.

22 VAC 40-910-90. Confidential client information
pertaining to child support enforcement.
A. Confidentiality of child support enforcement client

information is assured by 8§ 63.2-102 and 63.2-103 of the
Code of Virginia.

B. Information may be released only for a purpose directly
connected with the administration of the child support
enforcement program, except as herein provided or pursuant
to 88 63.2-102, 63.2-103, 63.2-1906 and 63.2-1940 of the
Code of Virginia.

C. Purposes directly related to the administration of the child
support enforcement program include but are not limited to:

1. Determining the amount of child support;
2. Providing child support enforcement services; and

3. Conducting or assisting in an investigation or prosecution
of a civil or criminal proceeding related to the administration
of the child support enforcement program.

D. The following regulatory provisions provide guidance on the
release of child support enforcement client information:

1. Entites to whom the Division of Child Support
Enforcement can release client information is governed by
22 VAC 40-880-520;

2. The release of client information to and from the Internal
Revenue Service is governed by 22 VAC 40-880-530;

3. Request for client information from the general public is
governed by 22 VAC 40-880-540;

4. Requests for client information from parents is governed
by 22 VAC 40-880-550;

5. Release of health insurance information is governed by
22 VAC 40-880-560; and

6. Release of client records to law-enforcement agencies
and Commonwealth’'s and county or city attorneys is
governed by 22 VAC 40-320.
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22 VAC 40-910-100. Confidential client
pertaining to social services programs.

information

A. Confidentiality of client information of social services
programs is assured by 88§ 63.2-104 and 63.2-105 of the Code
of Virginia.

B. Releasing confidential social services information.

1. The Commissioner of the Virginia Department of Social
Services, the State Board of Social Services and their
agents shall have access to all social services client records
pursuant to § 63.2-104 of the Code of Virginia.

2. Social services client records must be confidential and
can only be released to persons having a legitimate interest
in accordance with federal and state laws and regulations
pursuant to 8§ 63.2-104 of the Code of Virginia. Section
63.2-104 of the Code of Virginia does not apply to the
disclosure of adoption records, reports and information. The
disclosure of adoption records, reports and information is
governed by § 63.2-1246 of the Code of Virginia.

3. The following statutory and regulatory provisions provide
guidance on the definition of legitimate interest as applied to
specific social services programs:

a. Adult Protective Services client records can be
released to persons having a legitimate interest pursuant
to 22 VAC 40-740-50 B.

b. Child Protective Services Client Records and

Information Disclosure:

(1) Child protective services client records can be
released to persons having a legitimate interest
pursuant to § 63.2-105 A of the Code of Virginia.

(2) The public has a legitimate interest to limited
information about child abuse or neglect cases that
resulted in a child fatality or near fatality. Pursuant to
the Child Abuse and Prevention Treatment Act
(CAPTA), as amended (P.L. 104-235 (42 USC
§ 5106a)) states must have provisions that allow for
public disclosure of the findings or information about
the case of child abuse or neglect that has resulted in a
child fatality or near fatality. Accordingly, agencies may
release the following information to the public, providing
that nothing disclosed would be likely to endanger the
life, safety, or physical or emotional well-being of a
child or the life or safety of any other person; or that
may compromise the integrity of a Child Protective
Services investigation, or a civil or criminal
investigation, or judicial proceeding:

(a) The fact that a report has been made concerning
the alleged victim child or other children living in the
same household;

(b) Whether an investigation has been initiated;
(c) The result of the completed investigation;

(d) Whether previous reports have been made
concerning the alleged victim child or other children
living in the same household and the dates thereof, a
summary of those previous reports, and the dates

and outcome of any investigations or actions taken
by the agency in response to those previous reports
of child abuse or neglect;

(e) The agency’s activities in handling the case.

(3) Information regarding child protective services
reports, complaints, investigation and related services
and follow-up may be shared with the appropriate
Family Advocacy Program representative of the United
States Armed Forces as provided in 22 VAC 40-720,
Child Protective Services Release of Information to
Family Advocacy Representatives of the United States
Armed Forces.

(4) The agency must release child protective services
client records in the instances of mandatory disclosure
as provided in 22 VAC 40-705-160. The local
department may release the information without written
consent.

4. Foster care client records about children in foster care or
their parents can be released upon order of the court. For
instance, client records may be released to the guardian ad
litem and the court appointed special advocate who are
appointed for a child as a result of a court order or to
attorneys representing the child or the child’s parents.

22 VAC 40-910-110. Other
provisions.

confidentiality regulatory

This regulation does not supersede existing regulations
pertaining to the confidentiality of client records and should be
read in conjunction with all public assistance, child support
enforcement, and social services confidentiality regulations
under Title 22 of the Virginia Administrative Code.

VA.R. Doc. No. R02-301; Filed January 21, 2003, 3:13 p.m.
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GUIDANCE DOCUMENTS

Sections 2.2-4008 and 2.2-4103 of the Code of Virginia require annual publication in the Virginia Register of guidance
document lists from state agencies covered by the Administrative Process Act and the Virginia Register Act. A guidance
document is defined as “...any document developed by a state agency or staff that provides information or guidance of general
applicability to the staff or public to interpret or implement statutes or the agency’s rules or regulations...” Agencies are
required to maintain a complete, current list of all guidance documents and make the full text of such documents available to

the public.

Generally, the format for the guidance document list is: document number (if any), title of document, date issued or last
revised, and citation of Virginia Administrative Code regulatory authority or Code of Virginia statutory authority. Questions
concerning documents or requests for copies of documents should be directed to the contact person listed by the agency.

DEPARTMENT FOR THE AGING

Copies of the following documents may be viewed during
regular work days from 8:30 a.m. until 5 p.m. in the office of
the Department for the Aging, 1600 Forest Avenue, Suite 102,
Richmond, VA 23229. Copies may be obtained free of charge
by contacting Janet Honeycutt at the address above,
telephone (804) 662-9341, FAX (804) 662-9354, or e-mail
jlhoneycutt@vdh.state.va.us.

Questions regarding interpretation or implementation of these
documents may be directed to Janet Honeycutt at the address
above, telephone (804) 662-9341, FAX (804) 662-9354, or e-
mail jlhoneycutt@vdh.state.va.us.

Guidance Documents

State Plan for Aging Services: October 1, 1999, — September
30, 2003, effective October 1, 1999, revised February 2, 2001,
implementing Title Il and Title VII of the Older Americans Act
of 1965 (as amended), § 2.2.703 A 3

Title 11l and Title V Service Standards, updated and re-issued
July 1, 2002, interpreting 22 VAC 5-20-80

Case Management for Elderly Virginians Program, Policies
and Procedures Manual, issued July, 1994

Senior Community Services Employment Program (Title V),
Plan Instruction, issued July 1, 2002

DEPARTMENT OF AGRICULTURE AND CONSUMER
SERVICES

Office of Dairy and Foods

Copies of the following document may be viewed during
regular work days from 8:15 a.m. until 5 p.m. in the Office of
Dairy and Foods, Washington Building, Room 502, 1100 Bank
Street, Richmond, VA 23219. Copies may be obtained by
contacting Sandra Linkous at the same address, telephone
(804) 786-8899 or FAX (804) 371-7792.

Questions regarding interpretation or implementation of this
document may be directed to Ryan W. Davis, Program
Supervisor, Food Safety, Washington Building, Room 507,
1100 Bank Street, Richmond, VA 23219, telephone (804) 786-
3520 or FAX (804) 371-7792.

Guidance Documents:
Food Inspectors Manual, revised March 1998, ($30.75)

Food Inspection Field Operations Manual, revised August,
2002, ($23.85)

* k *

Copies of the following document may be viewed during
regular work days from 8:15 a.m. until 5 p.m. in the Office of
Dairy and Foods, Washington Building, Room 505, 1100 Bank
Street, Richmond, VA 23219. Copies may be obtained for $50
by contacting John Beers at the same address, telephone
(804) 786-1453 or FAX (804) 371-7792.

Questions regarding interpretation or implementation of this
document may be directed to John Beers, Program
Supervisor, Dairy Services, Washington Building, Room 505,
1100 Bank Street, Richmond, VA 23219, telephone (804) 786-
1453 or FAX (804) 371-7792.

Guidance Document:

Dairy Services Procedure Manual, issued June 21, 1994,
revised November 2002

Office of Meat and Poultry Services

Copies of the following documents may be viewed during
regular work days from 8:15 a.m. until 5 p.m. in the Office of
Meat and Poultry Services, Washington Building, Suite 614,
1100 Bank Street, Richmond, VA 23219. Copies may be
obtained free of charge by contacting Dr. David E. Cardin,
Program Manager, at the same address, telephone (804) 786-
4569 or FAX (804) 786-1003.

Questions regarding interpretation or implementation of these
documents may be directed to Dr. David E. Cardin, Program
Manager, Office of Meat and Poultry Services, Washington
Building, Suite 614, 1100 Bank Street, Richmond, VA 23219,
telephone (804) 786-4569 or FAX (804) 786-1003.

Guidance Documents:
Disposition of Violations of Meat and Poultry Laws and
Regulations, Procedure 99-1, January 6, 1999

Office of Plant and Pest Services

Copies of the following documents may be viewed during
regular work days from 8:15 a.m. until 5 p.m. in the Office of
Plant and Pest Services, Washington Building, Room 703,
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Guidance Documents

1100 Bank Street, Richmond, VA 23219. Copies may be
obtained free of charge by contacting Tonita Clark at the same
address, telephone (804) 786-3515, FAX (804) 371-7793 or e-
mail tclark@vdacs.state.va.us.

Questions regarding interpretation or implementation of these
documents may be directed to Frank M. Fulgham, Program
Manager, Office of Plant and Pest Services, Washington
Building, Room 703, 1100 Bank Street, Richmond, VA 23219,
telephone (804) 786-3515, FAX (804) 371-7793 or e-mail
ffulgham@vdacs.state.va.us.

Guidance Documents:

Virginia Shipping Requirements for Queen and Package
Bees, revised December 2002, § 3.1-610.14

Guidelines for Virginia Ginseng Management Program,
revised December 2002, §8§ 3.1-1020 through 3.1-1030

Invitation for Bids for Gypsy Moth Aerial Insecticide Spraying,
revised February 2002, §8§ 3.1-188.22 and 3.1-188.27

Guidelines for Participation in the Virginia Cooperative Gypsy
Moth Suppression Program, revised September 2002, §§ 3.1-
188.22 and 3.1-188.27

Invitation for Bids for the Gypsy Moth Trapping Program,
revised February 2002, § 3.1-188.22

Invitation for Bids for the Cotton Boll Weevil Monitoring
Program, revised May 2002, 2 VAC 5-440

Cotton Boll Weevil Trapping Guidelines, revised June 2002,
2 VAC 5-440

Office of Product and Industry Standards

Copies of the following documents may be viewed during
regular workdays from 8 a.m. until 5 p.m. in the Office of
Product and Industry Standards, Washington Building, Room
402, 1100 Bank Street, Richmond, VA 23219. Copies may be
obtained free of charge by contacting G. Wes Diggs at the
same address, telephone (804) 786-2476 or FAX (804) 786-
1571.

Questions regarding interpretation or implementation of these
documents may be directed to G. Wes Diggs, Program
Supervisor, Office of Product and Industry Standards,
Washington Building, Room 402, 1100 Bank Street,
Richmond, VA 23219, telephone (804) 786-2476 or FAX (804)
786-1571.

Guidance Documents:

2.4.1, Labeling of Cetane on Diesel Dispensers, revised
January 1, 1993, § 59.1-167.1

2.9.6, Labeling and Method of Sale for Specific Retail Food
Items, 8§ 3.1-943 through 3.1-947

* k *

Copies of the following document may be viewed during
regular workdays from 8 a.m. until 5 p.m. in the Office of
Product and Industry Standards, Washington Building, Room
402, 1100 Bank Street, Richmond, VA 23219. Copies may be
obtained free of charge by contacting J. Alan Rogers at the

same address, telephone (804) 786-2476 or FAX (804) 786-
1571.

Questions regarding interpretation or implementation of this
document may be directed to J. Alan Rogers, Program
Supervisor, Office of Product and Industry Standards,
Washington Building, Room 402, 1100 Bank Street,
Richmond, VA 23219, telephone (804) 786-2476 or FAX (804)
786-1571.

Guidance Document:

10.1, Guidelines for Approving Industrial Co-Products for
Agricultural Use Under the Virginia Fertilizer and Agricultural
Liming Materials Laws

Office of Pesticide Services

Copies of the following documents may be viewed during
regular workdays from 8 a.m. until 4:30 p.m. in the Office of
Pesticide Services, Washington Building, Room 401, 1100
Bank Street, Richmond, VA, 23219. Copies may be obtained
free of charge by contacting Rhonda Bates at the same
address, telephone (804) 371-6558, FAX (804) 371-8598 or e-
mail rbates@vdacs.state.va.us

Questions regarding interpretation or implementation of these
documents may be directed to Robert E. Bailey, Supervisor,
Enforcement and Field Operations, Office of Pesticide
Services, Washington Building, Room 401, 1100 Bank Street,
Richmond, VA 23219, telephone (804) 371-6560, FAX (804)
371-8598 or e-mail rbailey@vdacs.state.va.us.

Guidance Documents:

Administrative Procedure for Processing Violations for Civil
Penalty Assessment and Actions on Certificates, Licenses,
and Registrations, issued June 14, 1993

Guidelines for Enforcement of the Virginia Pesticide Control
Act - Civil Penalty Assessment Decision Matrix, revised
September 1995

Worker Protection Standard Self-Inspection Checklist, issued
September 1999

Interpreting PPE Standards on Pesticide Labels, issued
September 1999

USDA Restricted Use Pesticide Recordkeeping and WPS
Pesticide Application Information Requirements, issued
December 1999

Office of Veterinary Services

Copies of the following documents may be viewed during
regular workdays from 8 a.m. until 4:30 p.m. in the Division of
Animal, Plant and Food Industry Services, Washington
Building, Sixth Floor, 1100 Bank Street, Richmond, VA 23218.
Copies may be obtained free of charge by contacting Dr.
David E. Cardin at the same address, telephone (804) 786-
2481 or FAX (804) 371-2380.

Questions regarding interpretation or implementation of these
documents may be directed to Dr. David E. Cardin, Program
Manager, Division of Animal, Plant and Food Industry
Services, Washington Building, Sixth Floor, 1100 Bank Street,
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Guidance Documents

Richmond, VA 23218, telephone (804) 786-2481 or FAX (804)
371-2380.

Guidance Documents:

Division Administration Directive 79-1, Methods Prescribed or
Approved for Animal Euthanasia and Competency
Certification Requirements, revised August 1, 2001, 8§ 3.1-
796.96 and 54.1-3425

Division Administration Directive 83-1, Approved Capture
Drugs and Drug Administering Equipment, revised August 1,
2001, § 3.1-796.119

Guidelines for Enforcement of the Virginia Animal Pound and
Shelter - Civil Penalty Assessment Decision Matrix, issued
October 1, 2001

Office of Policy, Planning and Research

Copies of the following documents may be viewed during
regular workdays from 9 a.m. until 5 p.m. in the Office of
Policy, Planning and Research in the Virginia Department of
Agriculture and Consumer Services, Washington Building,
Second Floor, 1100 Bank Street, Richmond, VA 232109.
Copies may be obtained free of charge by writing to Joyce
Knight at the same address, telephone (804) 786-3538, FAX
(804) 371-2945 or e-mail: jknight@vdacs.state.va.us.

Questions regarding interpretation or implementation of these
documents may be directed to Roy Seward, Office of Policy,
Planning, and Research, Virginia Department of Agriculture
and Consumer Services, Second Floor, 1100 Bank Street,
Richmond, VA 23219, telephone (804) 786-3538, FAX (804)
371-2945 or e-mail: rseward@vdacs.state.va.us.

Guidance Document:

Agricultural Stewardship Act Guidelines, 1, 1997,

amended July, 2000, § 10.1-559.9

April

VIRGINIA COMMISSION FOR THE ARTS

Copies of the following document may be viewed during
regular work days from 8:30 a.m. until 5 p.m. in the office of
the Virginia Commission for the Arts, Lewis House, 2nd floor,
223 Governor Street, Richmond, VA 23219. Copies may be
obtained free of charge by contacting Lorraine Lacy at the
same address, telephone (804) 225-3132, FAX (804) 225-
4327 or e-mail arts@state.va.us. The document may be found
on the Virginia Commission for the Arts home page
(http://www.arts.state.va.us).

Questions regarding interpretation or implementation of this
document may be directed to Peggy Baggett, Executive
Director, at the address above, e-mail
pbaggett.arts@state.va.us.

Guidance Document:

Guidelines For Funding, revised July 1, 2002 - June 30, 2004

BOARD OF AUDIOLOGY AND SPEECH-LANGUAGE
PATHOLOGY

Copies of the following documents may be viewed during
regular work days from 8:15 a.m. until 5 p.m. at the offices of
the Department of Health Professions, 6603 W. Broad Street,
5th Floor, Richmond, VA 23230. Copies may also be
downloaded from the board’s webpage at
www.dhp.state.va.us or the Regulatory Townhall at
www.townhall.state.va.us or requested by e-mail at
fanbd@dhp.state.va.us.

Questions regarding interpretation or implementation of these
documents or requests for copies may be directed to
Elizabeth Young, Executive Director of the Board, at the
address above or by telephone at (804) 662-9111. Copies are
free of charge.

Guidance Documents:

30-1, Order for Board of Audiology and Speech-Language
Pathology v. Eve. H. Silverstein, case decision on practice
using Auditory Integration Training (“AIT"), May 15, 1997

30-2, By-Laws of the Board of Audiology and Speech-
Language Pathology, May 20, 1999

AUDITOR OF PUBLIC ACCOUNTS

Copies of the following documents may be viewed during
regular work days from 8:15 a.m. until 5 p.m. in the office of
the Auditor of Public Accounts, 101 N. 14th Street, 8th Floor,
Richmond, VA 23219. Copies may be obtained by contacting
Kim Via at P.O. Box 1295, Richmond, VA 23218, telephone
(804) 225-3350 (ext. 360) or e-mail kwvia@apa.state.va.us.

Questions regarding interpretation or implementation of these
documents may be directed to Kim Via, Auditor, Auditor of
Public Accounts, telephone (804) 225-3350 (ext. 360) or e-
mail kwvia@apa.state.va.us.

Guidance Documents:

Specification for Audits of Counties, Cities, and Towns,
periodically updated, $20 for manual. This document sets
standards for audits of Virginia local governments as required
by § 15.2-2511 of the Code of Virginia

Uniform Financial Reporting Manual, periodically updated, $20
for manual. This document provides reporting requirements
for Virginia local governments to follow in the preparation and
submission of their Comparative Report of Local Government
Revenues and Expenditures’ transmittal forms. Section 15.2-
2510 of the Code of Virginia requires this submission of data

VIRGINIA DEPARTMENT FOR THE BLIND AND
VISION IMPAIRED

Copies of the following documents may be viewed during
regular work days from 8:15 a.m. until 4:30 p.m. at the
administrative  headquarters  building of the Virginia
Department for the Blind and Vision Impaired, 397 Azalea
Avenue, Richmond, VA 23227. Please note that Policy and
Procedures Directives are issued occasionally for the purpose
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Guidance Documents

of updating program service manuals. Copies of these
documents, as well as, those listed below may be obtained at
a cost of $.10 per page by contacting William J. Pega at the
same address, telephone (804) 371-3110, FAX (804) 371-
3351 or e-mail pegawj@dbvi.state.va.us.

Questions regarding the interpretation or implementation of
these documents may be directed to William J. Pega, Special
Assistant to the Commissioner, Virginia Department for the
Blind and Vision Impaired, Richmond, VA 23227, telephone
(804) 371-3110, FAX (804) 371-3351 or e-mail
pegawj@dbvi.state.va.us.

Guidance Documents:

Randolph-Sheppard Vending Facility Program Operators
Manual, issue March 1992, 22 VAC 45-20

Rehabilitation Teaching and Independent Living Rehabilitative
Services Manual, Policy and Procedure Manual, revised
August 2002, 22 VAC 45-70 and 22 VAC 45-80

Virginia Department for the Blind and Vision Impaired Library
and Resource Application for Service, revised January 2001

Library and Resource Center Policy and Procedures Manual
for Educators of the Visually Impaired, revised October 1999

Education Services Policy and Procedure Manual, revised
February 2002, § 22.1-217

Virginia Rehabilitation Center for the Blind and Vision
Impaired Operations Manual, revised July 1996, § 63.1-73.1

VRCBVI Student Handbook, revised October 2000

Vocational Rehabilitation Policies and Procedures Manual,
revised November 2002, 22 VAC 45-50

Low Vision Policies and Procedures Manual, revised October
2001

Policy and Procedures Directives, issued periodically to
update service program manuals

VIRGINIA DEPARTMENT OF BUSINESS
ASSISTANCE

Copies of the following documents may be viewed during
regular work days from 8 a.m. until 5 p.m. in the offices of the
Virginia Department of Business Assistance, 707 E. Main
Street, Suite 300, Richmond, VA 23219. Copies may be
obtained free of charge by contacting Rob R. Blackmore at the
same address, telephone (804) 371-8260, FAX (804) 371-
2115 or e-mail rblackmore@dba.state.va.us.

Questions regarding interpretation or implementation of the
New Jobs Workforce Training Guidelines, the Small Business
New Jobs Training Program and the Retraining Program may
be directed to Preston Wilhelm, Director, Workforce Services,
Department of Business Assistance, 707 E. Main Street,
Richmond, VA 23219, telephone (804) 371-8132, FAX (804)
371-8137, or e-mail pwilhelm@dba.state.va.us.

Questions regarding interpretation or implementation of the
2002-2003 Program Guidelines and Application for Grants for
Small Business Incubators may be directed to Rob

Blackmore, Senior Executive Assistant, Department of
Business Assistance, 707 E. Main Street, Richmond, VA
23219, telephone (804) 371-8260, FAX (804) 371-2115 or e-
mail rblackmore@dba.state.va.us.

Guidance Documents:

New Jobs Workforce Training Guidelines, revised August
2002

Small Business New Jobs Training Program Guidelines,
developed August 2002

Retraining Program Guidelines, Developed August 2002

2002-2003 Program Guidelines and Application for Grants for
Small Business Incubators, revised October 2002

CERTIFIED SEED BOARD

Copies of the following document may be viewed during
regular work days from 8 a.m. until 4:30 p.m. in the office of
the Certified Seed Board, 330 Smyth Hall, Blacksburg, VA
24061. Copies may be obtained free of charge by contacting
Dr. Steve Hodges at the same address, telephone (540) 231-
9775 or FAX (540) 231-3431.

Questions regarding interpretation or implementation of this
document may be directed to David Whitt, Agricultural
Program Manager, 9142 Atlee Station Road, Mechanicsville,
VA 23116, telephone (804) 746-4884 or FAX (804) 746-9447.

Guidance Documents:
State Certified Seed Board Annual Report, 2000
State Certified Seed Board Annual Report, 2001

CHARITABLE GAMING COMMISSION

Copies of the following document may be viewed during
regular work days from 8:30 a.m. until 4:30 p.m. in the office
of the Charitable Gaming Commission, James Monroe
Building, 101 N. 14th Street, Richmond, VA 23219. Copies
may be obtained free of charge by contactin