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TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Title of Regulation:  12 VAC 30-80. Methods and Standards for Establishing Payment Rates; Other Types of Care (amending 12 VAC 30-80-20; adding 12 VAC 30-80-200).

Statutory Authority:  §§ 32.1-324 and 32.1-325 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until January 16, 2004.
(See Calendar of Events section

for additional information)

Agency Contact:  Steve Ford, Manager, Division of Provider Reimbursement, Department of Medical Assistance Services, 600 E. Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 786-7355, FAX (804) 786-1680.

Basis:  Section 32.1-325 of the Code of Virginia grants to the Board of Medical Assistance Services the authority to administer and amend the Plan for Medical Assistance.  Section 32.1-324 of the Code of Virginia authorizes the Director of the Department of Medical Assistance Services (DMAS) to administer and amend the Plan for Medical Assistance according to the board's requirements.

The Medicaid authority as established by § 1902 (a) of the Social Security Act (42 USC § 1396a) provides governing authority for payments for services.  This regulatory action is a response to a change in the 2003 Virginia Appropriation Act (Item 325 KKK and Item 325 NNN).

Purpose:  This regulatory action is not expected to have any impact on the health, safety or welfare of citizens.  Medicaid, as well as commercial health insurance companies, set maximum reimbursement amounts for services rendered by their provider networks.  In the case of Medicaid, the reimbursement is usually the same as or less than the Medicare rate.  Therefore, the purpose of this regulatory action is to conform this method of reimbursement to the general Medicaid reimbursement policies.

Substance:  Outpatient Hospital Allowable Cost Limit.  12 VAC 30-80-20 identifies services that are reimbursed on the basis of allowable costs and describes any special provisions related to specific services or provider categories.  Outpatient hospital services are currently listed in this section, and are subject only to the limits related to Medicare principles of reimbursement.  These limits provide that outpatient operating costs are reimbursed at 94.2% of cost, and capital costs at 90% of cost.  The proposed amendment provides for reimbursement of all outpatient costs at 80% of allowable cost.

Prospective Reimbursement for Rehabilitation Agencies.  12 VAC 30-80-20 also currently lists rehabilitation agency services that are reimbursed their actual allowable costs, subject only to the limits related to Medicare principles of reimbursement.  The proposed amendment would provide that rehabilitation agencies operated by community services boards (CSBs) continue to be paid based on allowable costs.  This amendment also includes a new section (12 VAC 30-80-200) describing a prospective reimbursement methodology applicable to other rehabilitation agencies.  Each provider’s prospective rate would be the lesser of its own historical cost per visit, or 112% of the median cost per visit of all providers.

Issues:  The advantage to DMAS is that there will be a cost savings associated with this change of approximately $8.5 million ($4.25 million GF; $4.25 million NGF) annually.  For the change to a prospective payment system for outpatient rehabilitation agencies, a savings to the Medicaid program of $3.0 million ($1.5 million GF; $1.5 million NGF) is expected.  The primary disadvantage to affected hospitals and rehabilitation agencies is a concomitant reduction in reimbursement for these services.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  Pursuant to the 2003 Virginia Appropriation Act (Item 325 KKK), the Board of Medical Assistance Services proposes to limit Type Two (nonteaching) hospitals to 80% of their allowable costs for outpatient operating and capital costs.  Type One (teaching) hospitals will continue to be reimbursed at 94.2% of allowable operating costs and 90% of allowable capital costs.

Additionally, Item 325 NNN of the 2003 Appropriation Act directs DMAS to revise the payment methodology for rehabilitation agencies from a retrospective reasonable cost basis to a prospective methodology based on establishing a ceiling at 112% of the weighted median cost of all rehabilitation agencies.  This legislation exempts rehabilitation agencies operated by the community services boards.

Estimated economic impact.  Outpatient Reimbursement.  Currently at all hospitals, outpatient operating costs are reimbursed at 94.2% of allowable cost, and capital costs are reimbursed at 90% of allowable cost for Medicaid patients.  Pursuant to the 2003 Virginia Appropriation Act (Item 325 KKK), the Board of Medical Assistance Services (board) proposes to limit Type Two (nonteaching) hospitals to 80% of their allowable costs for outpatient operating and capital costs.  Type One (teaching) hospitals will continue to be reimbursed at 94.2% of allowable operating costs and 90% of allowable capital costs.  As a result, the Department of Medical Assistance Services (department) expects to save approximately $4.25 million in general funds, and $4.25 million in nongeneral funds.

In response to the reduction in reimbursement rates for Medicaid outpatient services, hospitals could potentially: (i) choose to no longer serve Medicaid outpatients, but continue to serve Medicaid inpatients, (ii) choose to no longer serve any Medicaid patients (beyond emergency cases), (iii) choose to raise rates to private payers to offset the loss of Medicaid revenue, or (iv) scale back services.

The department has not determined whether hospitals may refrain from providing outpatient services to Medicaid patients, while continuing to provide inpatient services for Medicaid recipients.  Both the Virginia Hospital and Healthcare Association (VHHA) and the department believe that few, if any, hospitals would choose to serve only inpatient Medicaid patients, even if it is legal.  Though the proposed 80% reimbursement rate is substantially lower than the current outpatient reimbursement rates, it is still higher than inpatient reimbursement rates; according to the department, hospitals receive reimbursements for approximately 71% or 72% of their allowable Medicaid inpatient costs.

Currently all Virginia hospitals serve Medicaid patients.1  According to both the department and VHHA, it is unlikely that any hospital will choose to stop serving all Medicaid patients.  VHHA cites the mission of hospitals, both public and private, to serve those in need.  The department adds that hospitals would likely consider that the bad will created by refusing Medicaid patients would exceed potential net cost savings of refusing service to those patients.

Hospitals could conceivably use the reduced Medicaid revenue as a tool when negotiating service rates with private payers.  For example, citing that reduced Medicaid revenue caused an area of care or service to be no longer financially sustainable, a hospital could threaten to stop providing that area of care or service unless private payers pay more.  Research by Zwanziger, Melnick, and Bamzai (Health Economics: 2000) on California hospitals found that while hospitals increased “their prices to private payers in response to reductions in Medicare rates; they had far smaller and generally insignificant responses to changes in Medicaid reimbursement.”  The authors attribute part of the failure to raise private payer rates in response to lower Medicaid reimbursement to the competitiveness of California’s hospital market.  In a less competitive market, hospitals may be more able to shift costs.  Showalter (Contemporary Economic Policy: 1997) in a study using national data also found evidence against cost shifting (raising prices charged to private payers) when Medicaid rates are cut.

Since hospitals are unlikely to choose to no longer serve all Medicaid patients, and in practice hospitals are limited in their ability to successfully shift costs to private payers on a large scale, reduced revenue likely leads to service reductions.  For example, Showalter found that “lower Medicaid reimbursements tend to cause physicians to treat relatively fewer Medicaid patients.”  Reduced physician availability to Medicaid patients causes longer waits for service.  People’s time has value.  Longer waits may discourage some patients from taking the time to make and go to appointments.  The quantity and quality of healthcare received may consequently be reduced.  Also, lower reimbursement rates may allow for fewer support staff and the elimination of services that are considered beneficial, but non-essential.

Though there are clear costs associated with the reduced reimbursement rates, the estimated $8.5 million saved by reducing the reimbursement rate for hospital outpatient services can be used beneficially through other government expenditure or through lower taxes than would be required to maintain the higher reimbursement rates.

Rehabilitation agency reimbursement.  Currently, there is no ceiling on the Medicaid payments made to rehabilitation agencies.  Pursuant to Item 325 NNN of the 2003 Appropriation Act, the board proposes to reimburse private rehabilitation agencies at a "rate equal to the lesser of the agency’s cost per visit for each type of rehabilitation service (physical therapy, occupational therapy, and speech therapy) or a statewide ceiling established for each type of service.  The prospective ceiling for each type of service shall be equal to 112% of the median cost per visit, for such services, of rehabilitation agencies."

Thus rehabilitation agencies will not be reimbursed at a rate more than 12% higher than the median cost.  The department expects that this will save approximately $1.5 million in General Funds, and $1.5 million in Non-General Funds.  Rehabilitation agencies that charge greater than 12% above the average for services will see their reimbursement cut to 12% above the average.  Such agencies could potentially react by reducing the number of Medicaid recipients they see, or to stop serving Medicaid patients altogether.  These provisions have been in effect under an emergency regulation since July 1, 2003, and the department has not yet seen indications that rehabilitation agencies are reducing the number of Medicaid recipients they see.

Businesses and entities affected.  The proposed regulations affect the 96 Type II hospitals and the 64 privately operated rehabilitation agencies that provide outpatient services to Medicaid recipients, as well as their staff and patients.

Localities particularly affected.  The proposed regulations affect all Virginia localities.

Projected impact on employment.  The proposal to limit nonteaching hospitals to 80% of their allowable costs for operating and capital costs will likely reduce services and some employment at hospitals.  The proposal to cap rehabilitation agency reimbursement at 112% of the median cost per visit has the potential to reduce employment at rehabilitation agencies if pricier agencies choose to see fewer patients in response.

Effects on the use and value of private property.  The lower reimbursement rates will consequently lower the value of hospitals and pricier rehabilitation agencies.  Hospitals and their physicians may react by offering fewer services.  Pricier rehabilitation agencies may choose to accept fewer Medicaid patients.
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Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency has reviewed the economic impact analysis prepared by the Department of Planning and Budget regarding the regulations concerning limit outpatient hospital payment to 80% of allowable cost; establishing prospective reimbursement for rehabiltation agencies.  The agency raises no issues with this analysis.

Summary:

The proposed amendments limit reimbursement of nonteaching hospitals to 80% of their allowable costs for outpatient operating and capital costs; however, state teaching hospitals are excluded from this limitation. The amendments also propose to establish a prospective reimbursement methodology for rehabilitation agencies other than those operated by community services boards (CSBs). Rehabilitation agencies operated by CSBs will continue to be reimbursed retrospectively.

12 VAC 30-80-20. Services which are reimbursed on a cost basis.

A. Payments for services listed below shall be on the basis of reasonable cost following the standards and principles applicable to the Title XVIII Program with the exception provided for in subdivision D 2 c d of this section.  The upper limit for reimbursement shall be no higher than payments for Medicare patients on a facility by facility basis in accordance with 42 CFR 447.321 and 42 CFR 447.325.  In no instance, however, shall charges for beneficiaries of the program be in excess of charges for private patients receiving services from the provider.  The professional component for emergency room physicians shall continue to be uncovered as a component of the payment to the facility.

B. Reasonable costs will be determined from the filing of a uniform cost report by participating providers.  The cost reports are due not later than 90 days after the provider's fiscal year end.  If a complete cost report is not received within 90 days after the end of the provider's fiscal year, the Program shall take action in accordance with its policies to assure that an overpayment is not being made.  The cost report will be judged complete when DMAS has all of the following:

1. Completed cost reporting form(s) provided by DMAS, with signed certification(s);

2. The provider's trial balance showing adjusting journal entries;

3. The provider's financial statements including, but not limited to, a balance sheet, a statement of income and expenses, a statement of retained earnings (or fund balance), and a statement of changes in financial position;

4. Schedules which reconcile financial statements and trial balance to expenses claimed in the cost report;

5. Depreciation schedule or summary;

6. Home office cost report, if applicable; and

7. Such other analytical information or supporting documents requested by DMAS when the cost reporting forms are sent to the provider.

C. Item 398 D of the 1987 Appropriation Act (as amended), effective April 8, 1987, eliminated reimbursement of return on equity capital to proprietary providers.

D. The services that are cost reimbursed are:

1. Inpatient hospital services to persons over 65 years of age in tuberculosis and mental disease hospitals

2. Outpatient hospital services excluding laboratory.

a. Definitions. The following words and terms, when used in this regulation, shall have the following meanings when applied to emergency services unless the context clearly indicates otherwise:

"All-inclusive" means all emergency department and ancillary service charges claimed in association with the emergency room visit, with the exception of laboratory services.

"DMAS" means the Department of Medical Assistance Services consistent with Chapter 10 (§ 32.1‑323 et seq.) of Title 32.1 of the Code of Virginia.
"Emergency hospital services" means services that are necessary to prevent the death or serious impairment of the health of the recipient.  The threat to the life or health of the recipient necessitates the use of the most accessible hospital available that is equipped to furnish the services.

"Recent injury" means an injury which has occurred less than 72 hours prior to the emergency department visit.

b. Scope. DMAS shall differentiate, as determined by the attending physician's diagnosis, the kinds of care routinely rendered in emergency departments and reimburse for nonemergency care rendered in emergency departments at a reduced rate.

(1) With the exception of laboratory services, DMAS shall reimburse at a reduced and all‑inclusive reimbursement rate for all services, including those obstetric and pediatric procedures contained in 12 VAC 30-80-160, rendered in emergency departments which DMAS determines were nonemergency care.

(2) Services determined by the attending physician to be emergencies shall be reimbursed under the existing methodologies and at the existing rates.

(3) Services performed by the attending physician which may be emergencies shall be manually reviewed.  If such services meet certain criteria, they shall be paid under the methodology for subdivision 2 b (2) of this subsection.  Services not meeting certain criteria shall be paid under the methodology of subdivision 2b (1) of this subsection.  Such criteria shall include, but not be limited to:

(a) The initial treatment following a recent obvious injury.

(b) Treatment related to an injury sustained more than 72 hours prior to the visit with the deterioration of the symptoms to the point of requiring medical treatment for stabilization.

(c) The initial treatment for medical emergencies including indications of severe chest pain, dyspnea, gastrointestinal hemorrhage, spontaneous abortion, loss of consciousness, status epilepticus, or other conditions considered life threatening.

(d) A visit in which the recipient's condition requires immediate hospital admission or the transfer to another facility for further treatment or a visit in which the recipient dies.

(e) Services provided for acute vital sign changes as specified in the provider manual.

(f) Services provided for severe pain when combined with one or more of the other guidelines.

(4) Payment shall be determined based on ICD-9-CM diagnosis codes and necessary supporting documentation.

(5) DMAS shall review on an ongoing basis the effectiveness of this program in achieving its objectives and for its effect on recipients, physicians, and hospitals.  Program components may be revised subject to achieving program intent, the accuracy and effectiveness of the ICD-9-CM code designations, and the impact on recipients and providers.

c.  Limitation to 80% of allowable cost.  Effective for services on and after July 1, 2003, reimbursement of Type Two hospitals for outpatient services shall be at 80% of allowable cost, with cost to be determined as provided in subsections A, B, and C of this section.  For hospitals with fiscal years that do not begin on July 1, 2003, outpatient costs, both operating and capital, for the fiscal year in progress on that date shall be apportioned between the time period before and the time period after that date, based on the number of calendar months in the cost reporting period, falling before and after that date.  Operating costs apportioned before that date shall be settled according to the principles in effect before that date, and those after at 80% of allowable cost.  Capital costs apportioned before that date shall be settled according to the principles in effect before that date, and those after at 80% of allowable cost.  Operating and capital costs of Type One hospitals shall continue to be reimbursed at 94.2% and 90% of cost respectively.
c. d. Outpatient reimbursement methodology prior to July 1, 2003.  DMAS shall continue to reimburse for outpatient hospital services, with the exception of direct graduate medical education for interns and residents, at 100% of reasonable costs less a 10% reduction for capital costs and a 5.8% reduction for operating costs.  This methodology shall continue to be in effect after July 1, 2003, for Type One hospitals.

d. e. Payment for direct medical education costs of nursing schools, paramedical programs and graduate medical education for interns and residents.

(1) Direct medical education costs of nursing schools and paramedical programs shall continue to be paid on an allowable cost basis.

(2) Effective with cost reporting periods beginning on or after July 1, 2002, direct graduate medical education (GME) costs for interns and residents shall be reimbursed on a per‑resident prospective basis.  See 12 VAC 30‑70‑281 for prospective payment methodology for graduate medical education for interns and residents.

3. Rehabilitation agencies operated by community services boards.  For the reimbursement methodology applicable to other rehabilitation agencies, see 12 VAC 30-80-200.  Reimbursement for physical therapy, occupational therapy, and speech‑language therapy services shall not be provided for any sums that the rehabilitation provider collects, or is entitled to collect, from the NF or any other available source, and provided further, that this amendment shall in no way diminish any obligation of the NF to DMAS to provide its residents such services, as set forth in any applicable provider agreement.

4. Comprehensive outpatient rehabilitation facilities.

5. Rehabilitation hospital outpatient services.

12 VAC 30-80-200.  Prospective reimbursement for rehabilitation agencies.

A.  Effective for dates of service on and after July 1, 2003, rehabilitation agencies, excluding those operated by community services boards, shall be reimbursed a prospective rate equal to the lesser of the agency’s cost per visit for each type of rehabilitation service (physical therapy, occupational therapy, and speech therapy) or a statewide ceiling established for each type of service.  The prospective ceiling for each type of service shall be equal to 112% of the median cost per visit, for such services, of rehabilitation agencies.  The median shall be calculated using a base year to be determined by the department.  Effective July 1, 2003, the median calculated and the resulting ceiling shall be applicable to all services beginning on and after July 1, 2003, and all services in provider fiscal years beginning in SFY2004.

B.  In each provider fiscal year, each provider’s prospective rate shall be determined based on the cost report from the previous year and the ceiling, calculated by DMAS, that is applicable to the state fiscal year in which the provider fiscal year begins.

C.  For providers with fiscal years that do not begin on July 1, 2003, services for the fiscal year in progress on that date shall be apportioned between the time period before and the time period after that date based on the number of calendar months before and after that date.  Costs apportioned before that date shall be settled based on allowable costs, and those after shall be settled based on the prospective methodology.

D.  Beginning with state fiscal years beginning on and after July 1, 2004, the ceiling and the provider specific cost per visit shall be adjusted for inflation, from the previous year to the prospective year, using the nursing facility inflation factor published for Virginia by DRI, applicable to the calendar year in progress at the start of the state fiscal year.
VA.R. Doc. No. R03-220; Filed October 29, 2003, 4:31 p.m.

1 Source: Virginia Hospital & Healthcare Association
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