EMERGENCY REGULATIONS


TITLE 9. ENVIRONMENT

STATE AIR POLLUTION CONTROL BOARD

Title of Regulation:  9 VAC 5-140. Regulation for Emissions Trading (adding 9 VAC 5-140-421).

Statutory Authority:  §§ 10.1-1308 and 10.1-1322.3 of the Code of Virginia; §§ 108, 109, 110 and 302 of the Clean Air Act (40 CFR Part 51).

Effective Dates:  January 12, 2004, through January 11, 2005.
Agency Contact:  Mary E. Major, Environmental Program Manager, Department of Environmental Quality, P.O. Box 10009, Richmond, VA 23240, telephone (804) 698-4423, FAX (804) 698-4510, or e-mail mlmajor@deq.state.va.us.

Preamble:

Subparagraph D 1 of Item 383 of Chapter 1042, 2003 Acts of Assembly, in part, provides the following: "The Department of Environmental Quality may auction the NOx emissions credits allocated under the NOx SIP call as set asides for new sources and any revenue generated shall be deposited to the general fund of the state treasury."  Subparagraph D 2 continues on to say: "The State Air Pollution Control Board may promulgate emergency regulations to implement the provisions of the preceding subparagraph."  Although there is no emergency situation, subparagraph D 2 provides explicit authority for the use of the emergency regulation procedure.

The regulation establishes a NOX Budget Trading Program as a means of mitigating the interstate transport of ozone and nitrogen oxides including the following provisions: permitting allowance methodology, monitoring, banking, compliance supplement pool, compliance determination and opt-in provisions for sources not covered by the regulation.

Beginning May 31, 2004, electric generating units with a nameplate capacity greater than 25 MWe and non-electric generating units above 250 mmBtu will be subject to the provisions of the regulation.  NOX emissions from subject units shall be subject to a specific limited budget (measured in tons) during the summer months of May 1 through September 31, otherwise know as the control period.  The NOX budget shall be determined through a methodology based upon emission rates multiplied by heat input.  If a unit does not use all of it’s allowances for a specific control period, those extra tons may be banked for future use or sold.  If a unit exceeds the budget limit, additional allowances may be purchased or the source may use banked allowances to offset the amount of NOX generated above the budget limit.

An allocation set-aside budget is available to accommodate new sources that receive permits and commence operation after the distribution to the qualifying units (those in operation at least two years before the distribution date).

Emissions will need to be monitored according to 40 CFR Part 75 for all sources subject to the regulation and for any sources wishing to opt-in to the program.

A compliance supplement pool is provided for sources that generate early reduction credits or demonstrate “undue risk.”  The allowances from the pool are good for only two years and cannot be banked after that two-year period.

Amendments to 9 VAC 5-140 (the addition of 9 VAC 5-140-421) provide for conducting an auction of the set-aside budget allowances.  The amendments clearly identify that if an auction is conducted, the current process of requesting and receiving set aside allowances on a pro-rata basis (9 VAC 5-140-420) is vacated and identify the overriding legal authority to conduct an auction.  The amendments also identify the parameters of how an auction will be conducted including, in part, who can bid in an auction, what will be auctioned, how the bids will be paid for and what happens to any unsold allowances.

9 VAC 5-140-421. Distribution of NOX allocation set-aside budget.

A. The procedures for distribution of the NOX allocation set-aside budget in 9 VAC 5-140-420 shall be vacated for any control period for which the distribution of any portion of the NOX allocation set-aside budget takes place under this section.

B. Under the authority of the Appropriation Act or any other provision of the Code of Virginia, the department may auction the NOX allocation set-aside budget.

C. Only NOX authorized account representatives with an NOX Allowance Tracking System account number may submit bids in the auction.

D. The department may set a reserve price for any auction and may hold additional auctions for any unsold allowances.  For purposes of this section, reserve price is the minimum price that the department is willing to accept for an allowance.  The reserve price is established prior to any auction, and the department is under no obligation to disclose the reserve price.

E. The auction will be limited to vintage 2004 and 2005 allowances.

F. Unsold allowances will be retired for environmental benefit.

G. Prospective bidders shall use the bid forms and procedures made available by the department or the contractor prior to the auction.

H. The total value of any bid shall be secured by a certified check, unless the department, upon public notice, allows other forms of payment.

I. Winning bids are legally enforceable and are firm, contractual obligations.

J. The department will return payment from unsuccessful bids.

K. The department may solicit and hire a contractor to conduct the auction.

/s/ Mark R. Warner

Governor

Date: January 6, 2004
VA.R. Doc. No. R04-85; Filed January 12, 2004, 4:35 p.m.
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