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Final Regulations


TITLE 10. FINANCE AND FINANCIAL INSTITUTIONS

STATE CORPORATION COMMISSION

REGISTRAR'S NOTICE:  The State Corporation Commission is exempt from the Administrative Process Act in accordance with § 2.2-4002 A 2 of the Code of Virginia, which exempts courts, any agency of the Supreme Court, and any agency that by the Constitution is expressly granted any of the powers of a court of record.

Title of Regulation:  10 VAC 5-200. Payday Lending (adding 10 VAC 5-200-100).

Statutory Authority:  §§ 6.1-458 and 12.1-13 of the Code of Virginia.
Effective Date:  June 15, 2004.
Agency Contact:  E. J. Face, Jr., Commissioner, Bureau of Financial Institutions, State Corporation Commission, P.O. Box 640, Richmond, VA 23218, telephone (804) 371-9659, FAX (804) 371-9416, or e-mail jface@scc.state.va.us.

Summary:

The amendments govern the conduct of any business other than payday lending where a licensed payday lending business is conducted and also limit such other businesses to those that are financial in nature. The regulation is amended to encourage, rather than require, licensees to maintain written evidence of commission approval of each other business at every location where such other business is conducted.

AT RICHMOND, JUNE 9, 2004

COMMONWEALTH OF VIRGINIA, ex rel.

STATE CORPORATION COMMISSION

CASE NO. BFI-2003-00054

Ex Parte: In re: proposed regulation

relating to conduct of other business

in payday lending offices

ORDER ADOPTING A REGULATION

On November 14, 2003, the State Corporation Commission ("Commission") entered an Order to Take Notice of a proposed regulation relating to the conduct of other business in payday lending offices.  The Order and proposed regulation were published in the Virginia Register on December 15, 2003.  The Order directed interested parties to comment or request a hearing on the proposed regulation on or before January 9, 2004.  The Commission received written comments, and on March 29, 2004, entered an Order to Take Notice of Reproposed Regulation, which contained a modification to the regulation that was proposed on November 14, 2003.  Because our modification made a material change to the proposed regulation, interested parties were afforded an additional opportunity to comment and/or request a hearing on the revised proposed regulation.

Comments on the revised proposed regulation were filed by Anykind Check Cashing, LC d/b/a Check City (“Anykind”), James Frauenberg of BCCi-Check$mart, and Larry E. Hughes, Vice President, Extol Corporation, Inc. d/b/a Quick-Check: Cash Advance Service.  Anykind, by counsel, submitted comments and a request for hearing regarding the ability of businesses, including licensed payday lenders, to make or broker tax refund anticipation loans in light of certain provisions in the Payday Loan Act.  However, by letter filed June 2, 2004, Anykind withdrew its request for hearing.  BCCi-Check$mart requested that licensees be permitted to maintain written evidence of Commission approval of each other business conducted at a corporate office rather than at each location where such other business is conducted.  

NOW THE COMMISSION, having considered the record, the revised proposed regulation, and all of the written comments filed, concludes that the revised proposed regulation is a proper exercise of our authority under §§ 6.1-458 and 6.1-463 of the Code of Virginia, and should be adopted with one modification as discussed below.  We find that the comments submitted by Anykind are not germane to the revised proposed regulation, but relate to specific statutory provisions that this Commission lacks authority to waive or modify.  With regard to the comment submitted by BCCi-Check$mart, we believe that each licensee should be encouraged to maintain written evidence of Commission approval of each other business at every location where such other business is conducted, but should not be required to do so.  We hope that every licensee will make a good faith effort to retain a copy of the Commission's order approving other business for the benefit of both licensees and examiners.  We therefore change "shall" to "should" in subsection D of the regulation.  Finally, we find that the comments submitted by Extol Corporation, Inc. d/b/a Quick-Check: Cash Advance Service do not warrant any changes to the revised proposed regulation.
Accordingly, IT IS ORDERED THAT:

(1) The modified revised proposed regulation, 10 VAC 5-200-100, attached hereto is adopted effective June 15, 2004.

(2) The regulation shall be posted on the Commission’s website at http://www.state.va.us/scc/caseinfo.htm.

(3) An attested copy hereof, together with a copy of the regulation, shall be sent to the Registrar of Regulations for publication in the Virginia Register.

(4) This case is dismissed from the Commission’s docket of active matters.

AN ATTESTED COPY hereof shall be sent to the Commissioner of Financial Institutions, who shall forthwith mail a copy of this Order and the regulation to all licensed payday lenders and such other interested parties as he shall designate. 

10 VAC 5-200-100. Other business in payday lending offices.

A. This section governs the conduct of any business other than payday lending where a licensed payday lending business is conducted.

B. Upon the filing of a written application and payment of the fee required by law, and subject to approval by the commission and the imposition of such conditions as the commission deems necessary and in the public interest, other business may be conducted in a location where a licensed payday lending business is conducted if the commission determines that such other business is financial in nature, except the selling of insurance or the enrolling of borrowers under group insurance policies. The commission shall in its discretion determine whether a proposed other business is “financial in nature,” and shall not be obliged to consider the meaning of this term under federal law. Notwithstanding whether a proposed other business is financial in nature, the commission may approve, among other things, the following:  (i) furnishing copy machine or facsimile services; (ii) selling stamps, prepaid telephone cards, photo IDs, or check cashing membership cards; (iii) selling lottery tickets, provided the seller is licensed to sell lottery tickets by the State Lottery Department; (iv) operating a cash dispensing only ATM; or (v) selling any other product or service with a price of less than $5.00.  A business is financial in nature if it primarily deals with the offering of debt, money or credit, or services directly related thereto.
C. Nothing contained herein shall apply to any nonfinancial other business conducted pursuant to any order of the commission entered on or before November 30, 2003 [ the effective date of this regulation June 15, 2004 ]. However, this subsection shall not be construed to authorize any person to begin engaging in such other business at payday lending locations where such other business was not conducted as of November 30, 2003 the [ effective date of this regulation June 15, 2004 ].

D. Written evidence of commission approval of each other business conducted by any payday lender licensee [ shall should ] be maintained at each location where such other business is conducted.
VA.R. Doc. No. R04-47; Filed June 11, 2004, 9:09 a.m.
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