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TITLE 20. PUBLIC UTILITIES AND TELECOMMUNICATIONS

STATE CORPORATION COMMISSION

REGISTRAR'S NOTICE: The State Corporation Commission is exempt from the Administrative Process Act in accordance with § 2.2-4002 A 2 of the Code of Virginia, which exempts courts, any agency of the Supreme Court, and any agency which by the Constitution is expressly granted any of the powers of a court of record.

Attachment B, referenced in the following order, is not being published; however, it is available for public inspection at the State Corporation Commission, Document Control Center, Tyler Building, 1300 East Main Street, 1st Floor, Richmond, Virginia 23219, from 8:15 a.m. to 5 p.m., Monday through Friday.

Title of Regulation:  20 VAC 5-419. Procedural Rules for Implementing §§ 251 and 252 of the Telecommunications Act of 1996, 47 USC §§ 251 and 252 (amending 20 VAC 5-419-10 through 20 VAC 5-419-40).

Statutory Authority:  § 12.1-13 of the Code of Virginia.
Effective Date:  July 21, 2004.
Agency Contact:  John K. Shumate, Jr., Attorney, Office of General Counsel, State Corporation Commission, P.O. Box 1197, Richmond, VA 23218, telephone (804) 371-9671, FAX (804) 371-9240, toll free (800) 552-7945, or e-mail jshumate@scc.state.va.us.

Summary:

The rules, in part, address the procedure for filing negotiated agreements with the commission, the availability of negotiated agreements for public inspection, and the procedure for compulsory arbitration. The rules also reduce the number of copies that parties to a negotiated agreement must supply, eliminate the notification requirement, and provide for the automatic approval by the commission of negotiated agreements.

Changes made to the proposed regulation require an arbitration request to include a separate list of those issues resolved by the parties and those issues not resolved by the parties through negotiation. Also, the requirement for parties to a negotiated agreement to jointly file a negotiated agreement is removed. 

AT RICHMOND, JULY 15, 2004

COMMONWEALTH OF VIRGINIA, ex rel.
STATE CORPORATION COMMISSION

CASE NO. PUC-2003-00171

Ex Parte: In the matter of revising the rules 

governing the filing of interconnection agreements

FINAL ORDER
On November 20, 2003, the State Corporation Commission ("Commission") issued an Order for Notice and Comment or Requests for Hearing regarding the Staff's proposed revisions to 20 VAC 5-419-10 et seq., Procedural Rules for Implementing §§ 251 and 252 of the Telecommunications Act of 1996, 47 U.S.C. §§ 251 and 252 ("Proposed Rules").  Interested parties were given an opportunity to comment or request a hearing on the Proposed Rules no later than January 5, 2004.
Comments were received from the following five interested parties:  Allegiance Telecom of Virginia, Inc. ("Allegiance"); Cox Virginia Telecom, Inc. ("Cox"); WorldCom, Inc. ("MCI"); Central Telephone Company and United Telephone-Southeast, Inc. (collectively, "Sprint"); and Verizon Virginia Inc. and Verizon South Inc. (collectively, "Verizon").  No one requested a hearing on the Proposed Rules.
In its comments, Allegiance suggests that agreements "adopted" pursuant to 47 U.S.C. § 252(i) be reviewed by the Commission and approved on an expedited basis if no person filed any comment or request for hearing regarding such "opt-in" agreements.
Cox recommends that:  (1) language be added to proposed 20 VAC 5-419-10 requiring that any request for arbitration separate the issues into two categories, i.e., those issues that have been resolved through negotiation and those issues that have not been resolved; (2) the Commission act to approve negotiated agreements within 60 days of the filing of the agreement if asked to do so by a party to the agreement; (3) language be added reflecting a state commission's duty to conclude arbitrations within nine months of the request for interconnection, pursuant to 47 U.S.C. § 252(b)(4)(C); and (4) language be added creating a procedure for the adoption of previously approved negotiated agreements pursuant to 47 U.S.C. § 252(i).
MCI states that it agrees, for the most part, with the Proposed Rules; however, it expresses concern that the wording of proposed 20 VAC 5-419-20 appears to deal not only with negotiated agreements but might be read to include the adoption of previously approved interconnection agreements.  MCI requests that the Commission clarify that previously approved interconnection agreements are not included within the ambit of the Proposed Rules.
Sprint, in its comments, supports the Staff's Proposed Rules.
Verizon suggests three changes to the Proposed Rules:  (1) remove the requirement that negotiated agreements be jointly filed because it would be burdensome to require joint filings; (2) delete the word "adoption" from proposed 20 VAC 5-419-20 1 because the word creates confusion by being capable of being read to include opt-in agreements made pursuant to 47 U.S.C. § 252(i); and (3) permit notification of the termination of an interconnection agreement to be submitted to the Staff of the Commission instead of being filed through the Office of the Clerk of the Commission.
NOW UPON CONSIDERATION of the comments filed herein, we find that we should adopt the amended rules appended to this Order as Attachment A effective upon filing with the Virginia Registrar of Regulations.  We briefly summarize changes made to the Proposed Rules below.
We reject Allegiance's suggestions that the Commission approve opt-in agreements made pursuant to 47 U.S.C. § 252(i) and that the Commission approve these opt-in agreements on an expedited basis in some cases.  Furthermore, we reject Cox's proposed language that would create a process for handling opt-in agreements by this Commission.  We also reject Verizon's suggestion that "adoption" be struck from proposed 20 VAC 5-419-20 1.1
We agree with Cox's suggestion that requests for arbitration separately list those issues resolved and not resolved through negotiation and amend proposed 20 VAC 5-419-10 B to reflect that change.  We find that such a requirement promotes efficiency.
We reject Cox's suggestion that the Commission act to approve negotiated agreements on an expedited basis if requested to do so by a party.  Pursuant to 20 VAC 5-419-20 4, except when otherwise acted upon by the Commission, negotiated agreements shall be deemed approved pursuant to 47 U.S.C. § 252(e)(4) 90 days after the agreement is filed with the Commission.  We find that allowing negotiated agreements not otherwise acted upon by the Commission to be approved pursuant to federal law promotes efficiency.
We reject Cox's suggestion that language be added reflecting a state commission's obligation to conclude its arbitration within nine months of the date the request for interconnection has been received by a local exchange carrier ("LEC").  We find that inclusion of such language is redundant of the requirement found at 47 U.S.C. § 252(b)(4)(c).
We accept Verizon's suggestion that parties to a negotiated agreement not be required to file jointly the agreement with the Commission.  We find that such a requirement would be inefficient because of the delay it introduces to the process.  We note, however, that we do not expect the filing of an agreement to be unilateral.
We reject Verizon's suggestion that notice of the termination of a negotiated agreement be filed with the Staff and not with the Clerk of the Commission.  We find that such a provision is inconsistent with the administration of the Rules because it would create inconsistent filing requirements, requiring the Division of Communications to update the Clerk's files.
Additionally, we amend proposed 20 VAC 5-419-20 6 to reflect that an amendment, replacement, or notice of termination of an interconnection agreement shall be timely filed.
Accordingly, IT IS ORDERED THAT:
(1) We hereby adopt the revised Procedural Rules for Implementing §§ 251 and 252 of the Telecommunications Act of 1996, 47 U.S.C. §§ 251 and 252, appended hereto as Attachment A.
(2) A copy of this Order and the rules adopted herein shall be forwarded forthwith for publication in the Virginia Register of Regulations.
(3) This case is dismissed, and the papers herein shall be placed in the file for ended causes.
AN ATTESTED COPY hereof shall be sent by the Clerk of the Commission to all persons on the official Service List in this matter attached hereto as Attachment B.  The Service List is available from the Clerk of the State Corporation Commission, c/o Document Control Center, 1300 East Main Street, First Floor, Tyler Building, Richmond, Virginia 23219.
20 VAC 5‑419‑10. General procedure.

A. Any reference in this chapter to "interested parties" shall initially refer to the service list attached to the Order Prescribing Notice and Inviting Comments entered in Case No. PUC960059. Any other person who wishes to be included on this service list as an "interested party" under this chapter may file such a request with the Clerk of the State Corporation Commission.  A master list shall be kept by the clerk and shall be updated as necessary.  A reference in this chapter to service upon interested parties shall mean service on all parties included on this master service list as updated by the clerk's office, unless this service list has been modified in accordance with this chapter.  Any reference in this chapter to a person shall include a person or an entity.

B. A. An arbitration request which has issues resolved through negotiations, but not filed as a separate agreement, will be considered as one proceeding through the arbitration procedure set out in 20 VAC 5‑419‑30. The resolved portions of the agreement shall be reviewed under 47 USC § 252(e)(2)(A), and arbitrated portions of the agreement shall be reviewed under 47 USC § 252(e)(2)(B). An arbitration request having issues resolved through negotiations and filed as a separate agreement will be considered as two proceedings. The separate negotiated agreement shall be considered under 20 VAC 5‑419‑20 and any unresolved issues will be considered under 20 VAC 5‑419‑30 shall include [  separate lists of those ] issues [ that the parties have not ] resolved [ by the parties and those issues not resolved by the parties ] through negotiation. The resolved portions of an agreement shall be reviewed under 47 USC § 252(e)(2)(A), and arbitrated portions of an agreement shall be reviewed under 47 USC § 252(e)(2)(B).

C. The commission may deviate from the provisions of this chapter as it deems necessary to fulfill its obligations under 47 USC §§ 251 and 252.

D. B. The filing of an arbitration request shall not preclude the parties from continuing negotiations on unresolved issues. Those issues that are resolved after an arbitration request has been filed with the commission shall be considered negotiated provisions, subject to appropriate notice requirements under the proposed arbitration procedures.
E. C. To the extent there is conflict between this chapter and the State Corporation Commission's Rules of Practice and Procedure (5 VAC 5‑20-10 et seq.), this chapter shall control.

F. D. No provision of this chapter shall interfere with the commission's power to direct a hearing examiner to consider any issue or issues which that arise during these proceedings a proceeding under this chapter.

G. E. The provisions of this chapter that require the filing of supporting documentation or evidence shall require strict compliance. Failure to file supporting documentation or evidence as when required by this chapter may result in denial dismissal of the relief sought by the party failing to comply or in a decision adverse to that party's position on the merits.

F. The commission may decline to act in matters governed by this chapter arising under 47 USC §§ 251 and 252, or may exercise its authority pursuant to § 56-265.4:4 B 4 of the Code of Virginia.
H. G. The commission may, in its discretion, order an evidentiary hearing to address issues that arise in these proceedings a proceeding under this chapter or may deny a hearing request when a hearing is not necessary to resolve the issues at hand. The commission may also consolidate proceedings or common issues from two or more proceedings.

H. All filings made pursuant to this chapter shall be with the clerk of the commission. Additional copies of any filing made pursuant to this chapter shall be provided to the clerk of the commission upon request of the clerk.

I. The commission may deviate from the provisions of this chapter as it deems necessary to fulfill its obligations under the Code of Virginia or 47 USC §§ 251 and 252.

20 VAC 5‑419‑20. Agreements arrived at through negotiation.

The following procedure shall be observed when parties who have negotiated and entered into a binding agreement for interconnection, services, or network elements ("interconnection agreement") under 47 USC § 252(a)(1) submit their voluntarily negotiated agreement for review by the commission under 47 USC § 252(e):

1. The parties shall, within 28 days of the execution or adoption of the negotiated agreement, [ jointly ] file three printed copies of the negotiated agreement [ with the ] commission and on or before that same day shall serve a notice of filing, which describes the terms and conditions of the agreement or a copy of the negotiated agreement itself, on all interested parties and the commission staff, in accordance with 5 VAC 5‑20‑140 [ clerk of the commission ]. If a person specifically requests a copy of the negotiated agreement, The parties shall promptly serve a copy of the agreement on the any person making the request for same. The filed agreement shall be accompanied by a cover letter setting forth the names and mailing address of the regulatory contact for each party to the negotiated agreement and shall clearly and conspicuously identify the filing as an interconnection agreement.
2. Within 21 days of the filing of the negotiated agreement, any person may submit file an original and two copies of comments or requests for hearing regarding the negotiated agreement. These Comments or requests for hearing shall refer to the case number, include all supporting documentation. The comments , and shall be limited to the criteria for review under 47 USC § 252(e)(2)(A). A request for hearing must be filed with the comments. Absent a showing of good cause for a hearing, the commission may review the negotiated agreement without a hearing. Any person filing comments or a request for hearing, or both, shall, on or before the date of filing of such comments or request, serve a copy on the parties to the negotiation and the commission staff in accordance with 5 VAC 5‑20‑140. Upon the request of another person, a person shall promptly serve a negotiated agreement. A copy of the comments or request for hearing, or both, shall be served promptly on the persons making the request for same.

3. After the deadline for comments or requests for hearing, the service list for the case shall be limited to the parties to the negotiations, the commission staff and any persons filing comments or requests for hearing, or both ("modified service list").

4. 3. Within 35 15 days of the filing of the negotiated agreement any comment or request for hearing, the parties to the negotiated agreement may jointly file a an original and two copies of a response to any comments filed thereto and shall serve a copy on the person who filed comments or request for hearing. This response shall refer to the case number and include all supporting documentation, and shall be served on the modified service list and the commission staff on or before the filing date in accordance with 5 VAC 5‑20‑140.

4. Unless otherwise acted upon by the commission, negotiated agreements shall be deemed approved, pursuant to 47 USC § 252 (e)(4), 90 days after the negotiated agreement is filed with the commission.

5. Notification of modifications or amendments to any agreement [ made pursuant to this section ] shall be filed and subject to comment or request for hearing in the same manner governing agreements as set forth above. Notifications of modifications or amendments shall refer to the case number assigned in the original case [ , and shall be accompanied by a cover letter that identifies the filing as a "notification of Modification of Interconnection Agreement" or "Amendment of Interconnection Agreement ]. [ " ]

6. The parties to any [ negotiated ] agreement subject to this section shall file an original and two copies of [ notification of its termination (i) any amendment or revision to the agreement, (ii) any superseding replacement agreement, or (iii) notification of termination of the agreement ] within 28 days after the [ effective ] date of [ such amendment, replacement, or ] termination of [ the an ] agreement.

20 VAC 5‑419‑30. Agreements arrived at through compulsory arbitration.

The following procedure shall be followed when a party to a negotiation petitions the commission to arbitrate unresolved issues under 47 USC § 252(b):

1. Any party to a negotiation may petition ("petitioning party") the commission to arbitrate any unresolved issue in accordance with the deadlines set out in 47 USC § 252(b)(1). The An original and five copies of an arbitration request shall be filed as a petition, including all supporting documentation, and must conform with 47 USC § 252(b)(2). The petition shall be accompanied by a cover letter clearly and conspicuously identifying the filing as a petition for compulsory arbitration under 47 USC § 252(b). Along with its petition, the petitioning party shall file any request for hearing along with any prefiled direct testimony and all materials it will rely on to support its case at the hearing, including all evidence it intends to present. In its petition, the petitioning party shall certify its compliance with the duty to negotiate in good faith provision of 47 USC § 251(c)(1). In addition to its obligation to serve a copy of the petition on the other party or parties to the negotiation, The petitioning party shall serve, on or before the date of filing, a notice of filing which describes the contents of the arbitration petition or a copy of the petition itself on all interested parties and the commission staff, on or before the same day it is filed with the commission, in accordance with 5 VAC 5‑20‑140 on all other parties to the negotiation. If a any person specifically requests a copy of the petition, the petitioning party shall promptly serve a copy of the petition on the person making the request for same.

2. Within 25 days after the petition requesting arbitration is filed with the commission, the nonpetitioning party or parties to the negotiation ("responding party") may file a an original and five copies of any response and any additional information as provided under 47 USC § 252(b)(3). In addition, with its response, if a request for hearing was filed by the petitioning party, the responding party shall file an original and five copies of any prefiled direct responsive testimony, if necessary, and all materials it will rely on to support its case at the hearing, including all evidence it intends to present. If no request for hearing was filed by the petitioning party, The responding party may file, with its response, a request for a hearing along with any prefiled and shall file an original and five copies of its direct testimony and all materials it will rely on to support its case at the hearing, including all evidence it intends to present. The Any response shall include any all supporting documentation and shall be served on the petitioning party and commission staff, and a notice of filing which describes the contents of the response or a copy of the response itself shall be served on all interested parties, on or before the date the response is filed with the commission, in accordance with 5 VAC 5‑20‑140.  If a person specifically requests a copy of the response, the responding party shall promptly serve a copy of the response on the person making the request for same. If no timely request for hearing is received, the commission may arbitrate the unresolved issues and review the resolved issues without a hearing.

3. Comments on the petition and response may be filed no more than 45 days after the petition is filed with the commission. Comments relating to unresolved issues in the petition shall be limited to the standards for reviewing arbitrated agreements under 47 USC § 252(c) and 47 USC § 252(e)(2)(B). Comments relating to the issues resolved in the negotiation which is the subject of the arbitration petition shall be limited to the standards for reviewing negotiated agreements under 47 USC § 252(e)(2)(A). Comments shall include all supporting documentation.

4. If a hearing request has been filed by either the petitioning or the responding party, a person wishing to participate in the hearing shall file, by the deadline for filing comments, a notice of participation which shall contain (i) a precise statement of the party's interest in the proceeding; (ii) a full and clear statement of the facts which the interested party is prepared to prove by competent evidence, the proof of which will warrant the relief sought; and (iii) a statement of the specific relief sought and legal basis therefor. Along with the notice of participation, the person wishing to participate in the hearing shall also file all supporting documentation, including testimony and evidence it will rely on to support its position at the hearing. A person filing comments or a notice of participation, or both, shall, on or before the day of the filing, serve a copy on the petitioning and responding parties and the commission staff in accordance with 5 VAC 5‑20‑140. Upon the request of another person, a person filing comments or a notice of participation, or both, shall promptly serve a copy of the comments or notice on the person making the request. In addition, if the responding party filed a hearing request, the petitioning party's prefiled direct testimony, if any, and all materials it will rely on to support its case at the hearing, including all evidence it intends to present shall be filed and served on the responding party and the commission staff by the deadline for filing comments by persons.

5. After the deadline for comments or notices of participation, the service list for the case shall be the modified service list, limited to the parties to the arbitration petition, the commission staff, and any persons filing comments or notices of participation, or both.

6. Nine months or sooner after the request for interconnection, services, or network elements was received by the incumbent local exchange carrier, the commission shall issue its decision resolving the unresolved issues. In its order, the commission shall provide a deadline for the parties to the negotiation to provide the commission with a formalized agreement.

3. Participation by individuals and entities other than the negotiating parties shall be by leave of the commission.
7. The 4. If the commission accepts arbitration of the dispute, the parties shall submit the formalized agreement as an agreement adopted by arbitration for commission review under 47 USC § 252(e), in compliance with the deadlines set by the commission. On or before submission of the formalized agreement, the parties will serve a copy of the agreement on the parties on the modified service list, and the commission staff in accordance with 5 VAC 5‑20‑140 file six copies of an agreement adopting the results of such arbitration within 28 days of the conclusion of the arbitration. The deadline for filing such agreement may be extended by order of the commission for good cause shown.

8. 5. Within 10 days after the formalized agreement is filed [ with the commission ], any person may file an original and five copies of comments or request for hearing on the agreement. Such comments shall be limited to the grounds for rejection as listed in 47 USC § 252(e)(2) and shall include all supporting documentation. Simultaneously with their filing On or before the date of filing, comments or requests for hearing shall be served on the parties to the agreement and the commission staff by next day delivery and to the parties on the modified service list in accordance with 5 VAC 5‑20‑140.

9. 6. Within 15 days after the formalized agreement is filed [ with the commission ], any party to the agreement may file an original and five copies of any reply comments in direct response to comments filed under subdivision 7 5 of this section. Such reply shall include all supporting documentation, and shall be served on the modified service list and the commission staff on or before the filing date in accordance with 5 VAC 5‑20‑140.

[ 7. Notification of modifications or amendments to any agreement made pursuant to this section shall be filed and subject to comment or request for hearing in the same manner governing agreements as set forth above. Notifications or modifications or amendments shall refer to the case number assigned in the original case and shall be accompanied by a cover letter that identifies the filing as a "notification of Modification of Interconnection Agreement" or "Amendment of Interconnection Agreement."

8. The parties to any agreement subject to this section shall file an original and two copies of (i) any amendment or revision to the agreement, (ii) any superseding replacement agreement, or (iii) notification of termination of the agreement within 28 days after the effective date of such amendment, replacement, or termination of an agreement. ]

20 VAC 5‑419‑40. Statement of generally available terms.

The following procedure shall be followed when a Bell Operating Company ("BOC") files a statement of generally available terms and conditions:

1. The BOC shall, on or before the day the statement of generally available terms and conditions is filed [ with the clerk of the commission ], serve a notice of filing which generally describes the terms and conditions of the statement or a copy of the statement itself on all interested parties in accordance with 5 VAC 5‑20‑140. If a person specifically requests a copy of the statement, the BOC shall promptly serve a copy of the statement on the person making the request. The BOC shall, on or before the date of filing, serve a copy of the statement on the commission staff in accordance with 5 VAC 5‑20‑140. The filing shall include a detailed explanation of how the statement complies with 47 USC § 252(d) and 47 USC § 251 and the regulations thereunder and shall include all supporting documentation.

2. Comments or requests for hearing may be filed within 21 days of the filing of the statement. Comments shall be limited to whether the statement complies with 47 USC § 252(d) and 47 USC § 251 and the regulations thereunder and shall include all supporting documentation. Any request for hearing shall be filed with the comments. The commission will grant a hearing request only if good cause is shown. Comments or requests for hearing, or both, shall, on or before the date of filing, be served upon the BOC and the commission staff in accordance with 5 VAC 5‑20‑140. Upon [ the ] request [ of another person ], a person shall promptly serve a copy of the comments or request for hearing, or both, on the person making the request for same.

3. After the deadline for the filing of comments or requests for hearing has passed, the service list for the case shall be the modified service list, limited to the BOC, the commission staff, and any persons filing who timely filed comments or requests for hearing, or both.

VA.R. Doc. No. R04-51; Filed July 21, 2004, 10:07 a.m.

1 Both Verizon and MCI admit to some confusion regarding inclusion of the word "adoption" in proposed 20 VAC 5-419-20 1, suggesting that the word might be read to include agreements opted into pursuant to 47 U.S.C. § 252(i).  We note that proposed 20 VAC 5-419-20 explicitly mentions only agreements made pursuant to 47 U.S.C. § 252(a)(1).  Furthermore, the word "adopt" and its brethren appear nowhere in 47 U.S.C. § 252(i), but the word "adoption" does appear in 47 U.S.C. § 252(e)(1) to describe agreements entered into through negotiation or arbitration that may be submitted to a state commission.  We are, therefore, of the opinion that Congress contemplated that state commissions would only accept agreements entered into through negotiation or arbitration under 47 U.S.C. § 252(a) or § 252(b).  We take this opportunity to clarify that proposed 20 VAC 5-419-20 does not encompass opt-in agreements made pursuant to 47 U.S.C. § 252(i).





Volume 20, Issue 24
Virginia Register of Regulations


Monday, August 9, 2004

1
Volume 20, Issue 24
Virginia Register of Regulations


Monday, August 9, 2004

2
Volume 20, Issue 24
Virginia Register of Regulations


Monday, August 9, 2004

3

