FAST-TRACK REGULATIONS

Section 2.2-4012.1 of the Code of Virginia provides an exemption from certain provisions of the Administrative Process Act for agency regulations deemed by the Governor to be noncontroversial.  To use this process, Governor's concurrence is required and advance notice must be provided to certain legislative committees.  Fast-track regulations will become effective on the date noted in the regulatory action if no objections to using the process are filed in accordance with § 2.2-4012.1.

Final Regulations
Final Regulations

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Title of Regulation:  12 VAC 30-70. Methods and Standards for Establishing Payment Rates; Inpatient Hospital Care (amending 12 VAC 30-70-301).

Statutory Authority:  §§ 32.1-324 and 32.1-325 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until May 20, 2005.
(See Calendar of Events section

for additional information)

Effective Date:  June 6, 2005.
Agency Contact:  William Lessard, Provider Reimbursement Division, Department of Medical Assistance Services, 600 East Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 225-4593, FAX (804) 786-1680, or e-mail William.Lessard@dmas.virginia.gov.

Basis:  Medicaid is authorized to make additional payments to hospitals with a disproportionate share of uncompensated care.  In the 1993 OBRA statute, Congress limited DSH payments to a hospital’s uncompensated care costs from serving Medicaid and uninsured patients.  State regulations mirror this limit.  Beginning in 2000, Congress passed the Benefits Improvement and Protection Act (BIPA), which now permits states to temporarily increase the DSH limit to 175% of uncompensated care costs for state fiscal years 2004 and 2005.  DMAS proposes to make this change for state fiscal year 2005.

Purpose:  Where feasible, DMAS intends to make an extra DSH payment to UVA and/or VCU Health Systems to maximize federal revenue to the Commonwealth.  VCU Health Systems and UVA are Type 1 hospitals that have a more generous DSH formula and thus could take advantage of this higher DSH limit.  DMAS may not be able to make the increased payment at the desired level without an increase in the DSH limit.  Making this extra DSH payment will not jeopardize DMAS’ ability to make DSH payments that it would otherwise make to public and private hospitals now or in the future.  Making this extra DSH payment protects the health, safety and welfare of the citizens by maintaining access to health care for Medicaid and uninsured patients.

Rationale for Using Fast-Track Process:  This regulatory action will allow DMAS to make the largest possible extra DSH payment in FY 2005 so as to maximize federal revenue.  The temporary increase in the DSH limit authorized by Congress will expire at the end of FY 2005.  This initiative to maximize federal revenue will not otherwise affect payments that would normally be made to either public or private providers either now or in the future.  There is no emergency regulatory authority for this change, but it is not expected to be controversial.
Substance:  The section of the State Plan for Medical Assistance affected by this action is 4.19-A (Methods and Standards for Establishing Payment Rates - Inpatient Services) (12 VAC 30-70-301).  Federal law permits states to pay hospitals that serve a disproportionately higher Medicaid and uninsured population up to 100% of their uncompensated costs.  This limit is reflected in the Virginia Administrative Code, 12 VAC 30-70-301 D, which states, "No DSH payments shall exceed any applicable limitations upon such payments established by federal law or regulations and OBRA 1993 § 13621."  This regulatory action modifies 12 VAC 30-70-301 by adding an exception to the general rule in subsection D that applies only to FY 2005.  In FY 2005, the limit on DSH payments will be 175% of the amount calculated under the general rule.
Issues:  Section 1902(a)(13) of the Social Security Act (the Act) provides that states "take into account the situation of hospitals that serve a disproportionate number of low-income patients with special needs."  These hospitals, classified as Disproportionate Share Hospitals (DSH), sustain financial losses due to the lower overall payments they receive in serving a large number of Medicaid and uninsured patients.  As a result such hospitals require additional state payments in order to maintain their fiscal integrity.  Section 1923 of the Act requires states to provide additional Medicaid payments to hospitals that serve larger Medicaid and uninsured populations.  These additional payments are made in the form of lump sum payments, referred to as DSH payments.  DSH payments are essential to maintaining access to health care for medically vulnerable populations.

Since 1993 the Act has prohibited states from paying more than 100% of the uncompensated costs of disproportionate share hospitals.  Beginning in 2000, however, the Benefits Improvement and Protection Act (BIPA) permitted states to raise DSH payment levels up to 175% of uncompensated care costs for two fiscal years after 2002.  This current regulatory change accomplishes this goal.  Increasing the DSH limit allows the Commonwealth to maximize federal revenue received as a result of DSH payments.  The temporary increase in the federal DSH limit authorized by BIPA was intended to assist states to finance their Medicaid programs.  The higher limit allows states, on a temporary basis, to make higher DSH payments than it would otherwise.

The state teaching hospitals rely on Medicaid payments, including DSH, to cover the costs of providing services to Medicaid and indigent patients (indigent care needs).  Based upon a recent increase in the federal DSH allotment and increases in Medicaid operating payments, DMAS has calculated that it can make additional DSH payments in FY 2005 without jeopardizing its commitment to cover the indigent care costs at the state teaching hospitals now and in the future.
Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB's best estimate of these economic impacts.

Summary of the proposed regulation.  The proposed regulation will temporarily increase the disproportionate share hospital payment limit for hospitals from 100% of actual uncompensated Medicaid and uninsured costs to 175% for fiscal year 2005.  The increased payments will be used to claim federal matching funds to supplement the Medicaid operating budget.

Estimated economic impact.  Hospitals receive disproportionate share hospital (DSH) payments from Medicaid for serving a high percentage of Medicaid and uninsured patients.  DSH payments help hospitals cover their uncompensated care costs.  Under the 1993 Omnibus Budget Reconciliation Act, the amount of DSH payments a hospital can receive is limited to 100% of uncompensated costs.  However, in 2000, the federal government allowed states through the Benefits Improvement and Protection Act to temporarily increase the DSH payment limit up to 175% of the uncompensated care costs for public hospitals for fiscal years 2004 and 2005.

The proposed regulations will take advantage of this option and will temporarily increase the DSH payment limit for public hospitals to 175% of the uncompensated care costs for fiscal year 2005.  The purpose of these regulations is to claim an additional $20 million in federal matching funds for the Medicaid program.

The Department of Medical Assistance Services (the department) plans to receive approximately $40 million from the Virginia Commonwealth University (VCU) health system as an intergovernmental transfer.  When this happens, the department will make a $40 million additional DSH payment and claim $20 million matching funds from the federal government.  Thus the main impact of the proposed change is to maximize federal matching funds by $20 million and supplement the Medicaid operating budget.

The net economic impact on Virginia’s economy will likely be positive.  The additional $20 million in federal match will be a net injection into the state's economy without any offsetting effects on Virginia’s economy.  This increase in Medicaid operating budget may spill over to some or all of about 230,000 Medicaid recipients by maintaining or enhancing some services that would not otherwise be available.  Improved services could also improve the overall heath status of Medicaid recipients and produce some long-term cost savings.

Businesses and entities affected.  The proposed changes could affect some or all of the 230,000 Medicaid recipients and Medicaid providers, depending on how the federal matching funds are spent.

Localities particularly affected.  The proposed changes are unlikely to affect any one locality more than others.

Projected impact on employment.  The proposed increase in DSH payment limit will likely have an expansionary effect on the state economy.  To the extent that increased federal funding is directed toward purchase of goods and services within the state, there could be a positive effect on demand for labor.

Effects on the use and value of private property.  Improving the current level of Medicaid federal funding could improve provider revenues and future profit streams, and consequently their asset values.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The agency has reviewed the economic impact analysis prepared by the Department of Planning and Budget regarding the regulations concerning Methods and Standards for Establishing Payment Rates-Inpatient Hospital Care:  Increase in DSH Limit for FY 2005 (12 VAC 30-70-301).  The agency concurs with the economic impact analysis prepared by the Department of Planning and Budget regarding this regulation.

Summary:

This amendment temporarily increases the disproportionate share hospital (DSH) supplemental payment limit for Medicaid hospitals.  Federal law limits such payments to 100% of a hospital’s actual uncompensated costs associated with services provided to Medicaid and uninsured patients.  Due to a change in federal law, DMAS is permitted to make DSH payments of up to 175% of uncompensated costs in FY 2005.  This regulatory change implements the increase permitted by federal statute.

12 VAC 30-70-301. Payment to disproportionate share hospitals.

A. Payments to disproportionate share hospitals (DSH) shall be prospectively determined in advance of the state fiscal year to which they apply.  The payments shall be made on a quarterly basis, shall be final, and shall not be subject to settlement except when necessary due to the limit in subsection D of this section.

B. Hospitals qualifying under the 15% inpatient Medicaid utilization percentage shall receive a DSH payment based on the hospital's type and the hospital's Medicaid utilization percentage.

1. Type One hospitals shall receive a DSH payment equal to:

a. The sum of (i) the hospital's Medicaid utilization percentage in excess of 10.5%, times 17, times the hospital's Medicaid operating reimbursement, times 1.4433 and (ii) the hospital's Medicaid utilization percentage in excess of 21%, times 17, times the hospital's Medicaid operating reimbursement, times 1.4433,
b. Multiplied by the Type One hospital DSH Factor.

The Type One hospital DSH factor shall equal a percentage that when applied to the DSH payment calculation yields a DSH payment equal to the total calculated using the methodology outlined in subdivision 1 a of this subsection using an adjustment factor of one in the calculation of operating payments rather than the adjustment factor specified in subdivision B 1 of 12 VAC 30-70-331.

2. Type Two hospitals shall receive a DSH payment equal to the sum of (i) the hospital's Medicaid utilization percentage in excess of 10.5%, times the hospital's Medicaid operating reimbursement, times 1.2074 and (ii) the hospital's Medicaid utilization percentage in excess of 21%, times the hospital's Medicaid operating reimbursement, times 1.2074.

C. Hospitals qualifying under the 25% low-income patient utilization rate shall receive a DSH payment based on the hospital's type and the hospital's low-income utilization rate.

1. Type One hospitals shall receive a DSH payment equal to the product of the hospital's low-income utilization in excess of 25%, times 17, times the hospital's Medicaid operating reimbursement.

2. Type Two hospitals shall receive a DSH payment equal to the product of the hospital's low-income utilization in excess of 25%, times the hospital's Medicaid operating reimbursement.

3. Calculation of a hospital's low-income patient utilization percentage is defined in 42 USC § 1396r-4(b)(3).

D. No DSH payments shall exceed any applicable limitations upon such payments established by federal law or regulations and OBRA 1993 §13621.  For fiscal year 2005, a DSH payment shall not exceed 175% of the amount in this subsection as permitted by the Benefits Improvement and Protection Act (PL 106-554) § 701(c).  A DSH payment during a fiscal year shall not exceed the sum of:

1. Medicaid allowable costs incurred during the year less Medicaid payments, net of disproportionate share payment adjustments, for services provided during the year.  Costs and payments for Medicaid recipients enrolled in capitated managed care programs shall be considered Medicaid costs and payments for the purposes of this section.

2. Costs incurred in serving persons who have no insurance less payments received from those patients or from a third party on behalf of those patients.  Payments made by any unit of the Commonwealth or local government to a hospital for services provided to indigent patients shall not be considered to be a source of third party payment.

E. Each hospital's eligibility for DSH payment and the amount of the DSH payment shall be calculated at the time of each rebasing using the most recent reliable utilization data and projected operating reimbursement data available.  The utilization data used to determine eligibility for DSH payment and the amount of the DSH payment shall include days for Medicaid recipients enrolled in capitated managed care programs.  In years when DSH payments are not rebased in the way described above, the previous year's amounts shall be adjusted for inflation.

1. Each hospital with a Medicaid-recognized Neonatal Intensive Care Unit (NICU), a unit having had a unique NICU operating cost limit under subdivision 6 of 12 VAC 30-70-50, shall have its DSH payment calculated separately for the NICU and for the remainder of the hospital as if the two were separate and distinct providers.  This calculation shall follow the methodology provided in this section.

2. For freestanding psychiatric facilities licensed as hospitals, DSH payment shall be based on the most recently settled Medicare cost report available before the beginning of the state fiscal year for which a payment is being calculated.
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