FAST-TRACK REGULATIONS

Section 2.2-4012.1 of the Code of Virginia provides an exemption from certain provisions of the Administrative Process Act for agency regulations deemed by the Governor to be noncontroversial.  To use this process, Governor's concurrence is required and advance notice must be provided to certain legislative committees.  Fast-track regulations will become effective on the date noted in the regulatory action if no objections to using the process are filed in accordance with § 2.2-4012.1.

Fast-Track Regulations
Fast-Track Regulations

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Title of Regulation:  12 VAC 30-90. Methods and Standards for Establishing Payment Rates for Long-Term Care (amending 12 VAC 30-90-41).

Statutory Authority:  §§ 32.1-324 and 32.1-325 of the Code of Virginia; Item 326 YY of Chapter 4 of the 2004 Special Session I Acts of Assembly.
Public Hearing Date:  N/A -- Public comments may be submitted until June 3, 2005.
(See Calendar of Events section

for additional information)

Effective Date:  July 1, 2005.
Agency Contact:  Brian M. McCormick, Regulatory Coordinator, Department of Medical Assistance Services, 600 East Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 371-8856, FAX (804) 786-1680, or e-mail brian.mccormick@dmas.virginia.gov.
Basis:  Section 32.1-325 of the Code of Virginia grants to the Board of Medical Assistance Services the authority to administer and amend the Plan for Medical Assistance.  Section 32.1-324 of the Code of Virginia authorizes the Director of DMAS to administer and amend the Plan for Medical Assistance according to the board's requirements.  The Medicaid authority as established by § 1902 (a) of the Social Security Act (42 USC § 1396a) provides governing authority for payments for services.

Purpose:  The purpose of this action is to increase nursing facility payments made on behalf of Medicaid recipients to nursing facilities.  This regulatory action is not expected to have a direct impact on the health, safety, or welfare of citizens.
Rationale for Using Fast-Track Process:  DMAS expects this rulemaking action to be noncontroversial because it would increase reimbursement to nursing facilities.  The nursing home industry supported the budget and has worked with the agency to develop this regulation.  The 2004 Appropriation Act specified in detail the parameters of this regulation and the cost of implementing this regulation was included in the appropriations.

Substance:  Nursing facilities are reimbursed for providing services to Medicaid recipients on a per diem basis.  Medicaid per diem rates are calculated prospectively, based upon cost settled nursing facility direct and indirect care Medicaid-allowable costs that are submitted to DMAS within 150 days of each provider’s fiscal year end.  The direct and indirect portions of the prospective per diem rates are subject to ceilings, and nursing facilities are paid the lower of their cost or the ceiling.  Ceilings are rebased every two years, using the most recent cost settled nursing facility data available on September 1, prior to the start of the state fiscal year in which rebased rates go into effect.

Nursing facility data used to rebase the ceilings may be two to three years old, and data to set prospective per diem rates may be one to two years old, due to the lag between the end of the provider fiscal year, the date of submission to DMAS, and the time to complete the cost settlement process.  Therefore, nursing facility rates are inflated annually to the prospective payment period using projected inflation factors calculated by Global Insight, Inc., which are based upon Virginia-specific nursing facility costs.  As a budget savings measure, the General Assembly reduced the amount of inflation applied to nursing facility rates in state fiscal years 2003 and 2004.

Effective July 1, 2005, through June 30, 2006, the total payment to each nursing facility shall be increased by $3 per day per recipient.  Effective July 1, 2006, an increase of $3 per day per recipient, adjusted for one year of inflation, shall be allocated between the direct and indirect care ceilings until the time that ceilings are rebased using cost report data from provider fiscal years ending in 2006 or later.  The per recipient amount of $1.68 adjusted for inflation shall be allocated to the direct ceiling, and $1.32 adjusted for inflation shall be allocated to the indirect ceiling.

In addition, effective July 1, 2006, when cost data that include time periods before July 1, 2005, are used to set facility specific rates, the per diem amounts identified above shall be added to direct and indirect costs per day for the percent of the provider cost report’s patient days occurring before July 1, 2005, prior to comparison to the ceilings.

Issues:  The primary advantage to the public of the regulatory change is that it may contribute to slowing the growth of cost inflation for nursing facility care provided to individuals who do not have insurance but do not qualify for Medicaid and for individuals with commercial insurance.  Medicaid recipients comprise, on average, approximately 60% of the residents of nursing facilities that accept Medicaid, but Medicaid payment rates tend to be lower than rates paid by Medicare and commercial insurers.  Low Medicaid payment rates to nursing facilities may act as a disincentive to nursing facilities serving Medicaid recipients and may have a negative impact on providers’ ability to deliver high-quality care.  In addition, low Medicaid reimbursement rates may encourage nursing facilities to charge higher rates to commercial payers and uninsured residents, in order to cross-subsidize, or shift, the cost of providing care to Medicaid recipients.

The advantage to nursing facility providers is that their rates of reimbursement will be increased.  There are no advantages or disadvantages directly to Medicaid recipients or their families.

There are no disadvantages to the public in the implementation of these suggested changes and the Department projects no negative issues in implementing these proposed changes.
Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB's best estimate of these economic impacts.

Summary of the proposed regulation.  Pursuant to Item 326 YYY of the 2004 Acts of the Assembly, the proposed regulations increase Medicaid per diem payments to nursing homes by $3 per recipient per day for fiscal year (FY) 2006.  To make this increase permanent, the Department of Medical Assistance Services (DMAS) will add $3 to costs when it rebases ceilings for FY 2007.

Estimated economic impact.  The proposed changes increase Medicaid per diem payments to nursing homes by $3 per recipient per day for the period from July 2005 to June 2006.  The estimated fiscal impact of this change is a $19.4 million increase in total Medicaid nursing home payments in FY 2006.  In the event that ceilings are not rebased for FY 2007, the 2004 Acts of Assembly also mandates an increase in ceilings for direct and indirect care starting from July 2006 until the rates are rebased using cost data reflecting the proposed $3 increase, thus making the increases permanent.  However, DMAS will likely rebase ceilings for FY 2007 as planned and simply add $3 to nursing home costs while calculating the ceiling.  Ceilings are rebased every two years using the most recent audited cost data available.  Generally, a year’s ceilings are set based on the cost data from four years ago adjusted for inflation.  Because the actual nursing home cost inflation could diverge over time from the inflation-adjusted ceilings, ceilings are rebased every two years.

The fiscal impact of the proposed change in FY 2006 is straightforward.  Each nursing home will receive an additional $3 per Medicaid patient per day.  As mentioned above, the estimated total fiscal impact for FY 2006 is $19.4 million.  The Commonwealth will finance approximately one half of this amount and the other half will be financed by federal matching dollars.

When DMAS rebases ceilings for FY 2007, it will be using cost report data representing periods prior to July 1, 2005, when the $3 increase goes into effect.  Thus, DMAS will add an inflation-adjusted $3 to the costs used in rebasing, thus making the increase permanent.  The direct care ceiling will be increased by an inflation-adjusted $1.68 and the indirect care ceiling will be increased by an inflation-adjusted $1.32.  However, the increases in ceilings may not provide an increase in per diem rates for all nursing homes.  DMAS sets prospective rates for nursing facilities based on the lower of the two, their prior year costs, or the ceilings.  A nursing home would receive the $3 increase in payments resulting from ceiling increase only if its actual prior year costs are above the ceiling.  Based on most current data, 72 nursing homes have both their direct and indirect operating costs below the ceilings, 82 nursing homes have both their direct and indirect operating costs above the ceilings, and the remaining 120 nursing homes have either direct or indirect costs above the ceiling.

Nursing homes with costs below the ceiling will receive additional payments only to the extent they have increased their allowable costs by $3 for all patient days, not just Medicaid patient days.  This would require nursing homes to spend $3 from their own resources for nonMedicaid patients per day.  If nursing homes below the ceiling do not spend $3 per day for nonMedicaid patients, their costs per patient across all patients, Medicaid and nonMedicaid, would increase by less than $3.  Based on the average Medicaid occupancy rate of 65 percent, that would mean that they would increase their costs by about $2 per patient day rather than $3 per patient day.  Given that some Medicaid nursing homes are likely to increase charges to nonMedicaid patients, the average increase for all nursing homes below the ceiling is likely to be between $2 and $3 in FY 2007.

When DMAS rebases ceilings for FY 2009 using 2005 cost data, the fiscal effect could differ from the previous fiscal years.  The 2005 cost data will partially reflect the $3 increase as many facilities have fiscal years ending in December 2005.  However, the full effect of the $3 increase will not be fully captured until the ceilings are rebased in FY 2011 using 2007 cost data.  In addition, the fiscal effect beyond FY 2008 is uncertain because we do not know whether the inflation-adjusted ceilings rebasing will be higher or lower than the ceilings calculated from actual costs and because we do not know how the nursing facilities will spend the $3 increase.  There is no information available to predict the direction of the likely effect beyond FY 2008 at this time.

In short, the fiscal effect of the proposed nursing home per diem increase is likely to be approximately $19.4 million in FY 2006.  One half of this amount will be financed from the federal government.  The fiscal impact will likely be less in FY 2007 and FY 2008 because some of the 192 facilities with direct and/or indirect costs below the ceilings will have increased payments by less than the $3 increase in FY 2006 and because they are likely to spread the $3 increase over all patients and not just over Medicaid patients.  While the potential fiscal effect in FY 2009 and forward is uncertain, it should not significantly differ from the effect in FY 2008 as long as inflation adjustments closely mirror the actual nursing home cost increases.

The impact on nursing homes will be a net increase in their revenues.  Increased revenues may or may not improve services as this depends on how the monies are spent.  This reimbursement increase could also benefit private payers if nursing homes use the additional revenues to subsidize them.  Nursing homes can shift costs between private payers and Medicaid under the current institutional structure.  While this rate increase may help maintain current level of access to services, the department does not believe that any nursing home would have quit serving Medicaid patients if they had not been awarded the $3 increase.

The net impact on Virginia’s economy is likely to be positive because of the federal match.  While one half of the funds will come from state resources, the other half will come from the federal government.  Thus, the federal match will be a net injection into the state’s economy as it does not have a corresponding offset elsewhere and will have a net positive impact on state output.

Businesses and entities affected.  The proposed regulations will increase the per diem rates for nursing homes serving Medicaid recipients.  Currently, there are 274 nursing homes in Virginia.

Localities particularly affected.  The proposed regulations apply throughout the Commonwealth.

Projected impact on employment.  The proposed nursing home rate increase will likely have an expansionary effect on the state economy.  To the extent increased funding, particularly the federal portion of the increase, is directed toward purchase of goods and services within the state, there could be a positive effect on demand for labor.

Effects on the use and value of private property.  The proposed regulations are likely to improve revenues and the future profit streams of nursing homes.  An increase in profits would, in turn, increase their asset values.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency has reviewed the Economic Impact Analysis prepared by the Department of Planning and Budget regarding the regulations concerning Methods and Standards for Establishing Payment Rates for Long Term Care (12 VAC 30-90-41).  The Agency concurs with the Economic Impact Analysis prepared by the Department of Planning and Budget regarding this regulation.

Summary:

Item 326 YY of Chapter 4 of the 2004 Special Session I Acts of Assembly mandated that the Department of Medical Assistance Services (DMAS) increase the total per diem payment to each nursing home by $3 per recipient per day, effective July 1, 2005, through June 30, 2006.  Effective July 1, 2006, the increase of $3 per recipient per day will be adjusted for one year’s inflation and shall be allocated between the direct care and indirect care ceilings for nursing facilities until ceilings are rebased using cost report data from fiscal years ending in calendar year 2006 or later.

12 VAC 30-90-41. Nursing facility reimbursement formula.

A. Effective on and after July 1, 2002, all NFs subject to the prospective payment system shall be reimbursed under "The Resource Utilization Group-III (RUG-III) System as defined in Appendix IV (12 VAC 30-90-305 through 12 VAC 30-90-307)."  RUG-III is a resident classification system that groups NF residents according to resource utilization.  Case-mix indices (CMIs) are assigned to RUG-III groups and are used to adjust the NF's per diem rates to reflect the intensity of services required by a NF's resident mix.  See 12 VAC 30-90-305 through 12 VAC 30-90-307 for details on the Resource Utilization Groups.

1. Any NF receiving Medicaid payments on or after October 1, 1990, shall satisfy all the requirements of § 1919(b) through (d) of the Social Security Act as they relate to provision of services, residents' rights and administration and other matters.

2. Direct and indirect group ceilings and rates.

a. In accordance with 12 VAC 30-90-20 C, direct patient care operating cost peer groups shall be established for the Virginia portion of the Washington DC-MD-VA MSA, the Richmond-Petersburg MSA and the rest of the state.  Direct patient care operating costs shall be as defined in 12 VAC 30-90-271.

b. Indirect patient care operating cost peer groups shall be established for the Virginia portion of the Washington DC-MD-VA MSA, for the rest of the state for facilities with less than 61 licensed beds, and for the rest of the state for facilities with more than 60 licensed beds.

3. Each facility's average case-mix index shall be calculated based upon data reported by that nursing facility to the Centers for Medicare and Medicaid Services (CMS) (formerly HCFA) Minimum Data Set (MDS) System.  See 12 VAC 30-90-306 for the case-mix index calculations.

4. The normalized facility average Medicaid CMI shall be used to calculate the direct patient care operating cost prospective ceilings and direct patient care operating cost prospective rates for each semiannual period of a NFs subsequent fiscal year.  See 12 VAC 30-90-306 D 2 for the calculation of the normalized facility average Medicaid CMI.

a. A NFs direct patient care operating cost prospective ceiling shall be the product of the NFs peer group direct patient care ceiling and the NFs normalized facility average Medicaid CMI. A NFs direct patient care operating cost prospective ceiling will be calculated semiannually.

b. A CMI rate adjustment for each semiannual period of a nursing facility's prospective fiscal year shall be applied by multiplying the nursing facility's normalized facility average Medicaid CMI applicable to each prospective semiannual period by the nursing facility's case-mix neutralized direct patient care operating cost base rate for the preceding cost reporting period (see 12 VAC 30-90-307).

c. See 12 VAC 30-90-307 for the applicability of case-mix indices.

5. Effective for services on and after July 1, 2002, the following changes shall be made to the direct and indirect payment methods.

a. The direct patient care operating ceiling shall be set at 112% of the respective peer group day-weighted median of the facilities' case-mix neutralized direct care operating costs per day.  The calculation of the medians shall be based on cost reports from freestanding nursing homes for provider fiscal years ending in the most recent base year.  The medians used to set the peer group direct patient care operating ceilings shall be revised and case-mix neutralized every two years using the most recent reliable calendar year cost settled cost reports for freestanding nursing facilities that have been completed as of September 1.

b. The indirect patient care operating ceiling shall be set at 103.9% of the respective peer group day-weighted median of the facility's specific indirect operating cost per day.  The calculation of the peer group medians shall be based on cost reports from freestanding nursing homes for provider fiscal years ending in the most recent base year.  The medians used to set the peer group indirect operating ceilings shall be revised every two years using the most recent reliable calendar year cost settled cost reports for freestanding nursing facilities that have been completed as of September 1.

B. Adjustment of ceilings and costs for inflation.  Effective for provider fiscal years starting on and after July 1, 2002, ceilings and rates shall be adjusted for inflation each year using the moving average of the percentage change of the Virginia-Specific Nursing Home Input Price Index, updated quarterly, published by Standard & Poor's DRI. For state fiscal year 2003, peer group ceilings and rates for indirect costs will not be adjusted for inflation.

1. For provider years beginning in each calendar year, the percentage used shall be the moving average for the second quarter of the year, taken from the table published for the fourth quarter of the previous year.  For example, in setting prospective rates for all provider years beginning in January through December 2002, ceilings and costs would be inflated using the moving average for the second quarter of 2002, taken from the table published for the fourth quarter of 2001.

2. Provider specific costs shall be adjusted for inflation each year from the cost reporting period to the prospective rate period using the moving average as specified in subdivision 1 of this subsection.  If the cost reporting period or the prospective rate period is less than 12 months long, a fraction of the moving average shall be used that is equal to the fraction of a year from the midpoint of the cost reporting period to the midpoint of the prospective rate period.

3. Ceilings shall be adjusted from the common point established in the most recent rebasing calculation.  Base period costs shall be adjusted to this common point using moving averages from the DRI tables corresponding to the provider fiscal period, as specified in subdivision 1 of this subsection.  Ceilings shall then be adjusted from the common point to the prospective rate period using the moving average(s) for each applicable second quarter, taken from the DRI table published for the fourth quarter of the year immediately preceding the calendar year in which the prospective rate years begin.  Rebased ceilings shall be effective on July 1 of each rebasing year, so in their first application they shall be adjusted to the midpoint of the provider fiscal year then in progress or then beginning.  Subsequently, they shall be adjusted each year from the common point established in rebasing to the midpoint of the appropriate provider fiscal year.  For example, suppose the base year is made up of cost reports from years ending in calendar year 2000, the rebasing year is SFY2003, and the rebasing calculation establishes ceilings that are inflated to the common point of July 1, 2002.  Providers with years in progress on July 1, 2002, would receive a ceiling effective July 1, 2002, that would be adjusted to the midpoint of the provider year then in progress.  In some cases this would mean the ceiling would be reduced from the July 1, 2002, ceiling level.  The following table shows the application of these provisions for different provider fiscal periods.

Table I

Application of Inflation to Different Provider Fiscal Periods

	Provider FYE
	Effective Date of New Ceiling
	First PFYE After Rebasing Date
	Inflation Time Span from Ceiling Date to Midpoint of First PFY
	Second PFYE After Rebasing Date
	Inflation Time Span from Ceiling Date to Midpoint of Second PFY

	3/31
	7/1/02
	3/31/03
	+ 1/4 year
	3/31/04
	+1-1/4 years

	6/30
	7/1/02
	6/30/03
	+ 1/2 year
	6/30/04
	+1-1/2 years

	9/30
	7/1/02
	9/30/02
	- 1/4 year
	9/30/03
	+3/4 year

	12/31
	7/1/02
	12/31/02
	-0-
	12/31/03
	+ 1 year


The following table shows the DRI tables that would provide the moving averages for adjusting ceilings for different prospective rate years.

Table II

Source Tables for DRI Moving Average Values

	Provider FYE
	Effective Date of New Ceiling
	First PFYE After Rebasing Date
	Source DRI Table for First PFY Ceiling Inflation
	Second PFYE After Rebasing Date
	Source DRI Table for Second PFY Ceiling Inflation

	3/31
	7/1/02
	3/31/03
	Fourth Quarter 2001
	3/31/04
	Fourth Quarter 2002

	6/30


	7/1/02
	6/30/03
	Fourth Quarter 2001
	6/30/04
	Fourth Quarter 2002

	9/30
	7/1/02
	9/30/02
	Fourth Quarter 2000
	9/30/03
	Fourth Quarter 2001

	12/31
	7/1/02
	12/31/02
	Fourth Quarter 2000
	12/31/03
	Fourth Quarter 2001


In this example, when ceilings are inflated for the second PFY after the rebasing date, the ceilings will be inflated from July 1, 2002, using moving averages from the DRI table specified for the second PFY. That is, the ceiling for years ending June 30, 2004, will be the June 30, 2002, base period ceiling, adjusted by 1/2 of the moving average for the second quarter of 2002, compounded with the moving average for the second quarter of 2003.  Both these moving averages will be taken from the fourth quarter 2002 DRI table.

C. The RUG-III Nursing Home Payment System shall require comparison of the prospective operating cost rates to the prospective operating ceilings.  The provider shall be reimbursed the lower of the prospective operating cost rate or prospective operating ceiling.

D. Nonoperating costs.  Plant or capital, as appropriate, costs shall be reimbursed in accordance with Articles 1, 2, and 3 of this subpart.  Plant costs shall not include the component of cost related to making or producing a supply or service.

NATCEPs cost shall be reimbursed in accordance with 12 VAC 30-90-170.

E. The prospective rate for each NF shall be based upon operating cost and plant/capital cost components or charges, whichever is lower, plus NATCEPs costs.  The disallowance of nonreimbursable operating costs in any current fiscal year shall be reflected in a subsequent year's prospective rate determination.  Disallowances of nonreimbursable plant or capital, as appropriate, costs and NATCEPs costs shall be reflected in the year in which the nonreimbursable costs are included.

F. Effective July 1, 2001, for those NFs whose indirect operating cost rates are below the ceilings, an incentive plan shall be established whereby a NF shall be paid, on a sliding scale, up to 25% of the difference between its allowable indirect operating cost rates and the indirect peer group ceilings.

1. The following table presents four incentive examples:

	Peer Group Ceilings
	Allowable Cost Per Day
	Difference
	% of Ceiling
	Sliding Scale
	Scale % Difference

	$30.00
	$27.00
	$3.00
	10%
	$0.30
	10%

	30.00
	22.50
	7.50
	25%
	1.88
	25%

	30.00
	20.00
	10.00
	33%
	2.50
	25%

	30.00
	30.00
	0
	0
	
	


2. Efficiency incentives shall be calculated only for the indirect patient care operating ceilings and costs.  Effective July 1, 2001, a direct care efficiency incentive shall no longer be paid.

G. Quality of care requirement.  A cost efficiency incentive shall not be paid for the number of days for which a facility is out of substantial compliance according to the Virginia Department of Health survey findings as based on federal regulations.

H. Sale of facility.  In the event of the sale of a NF, the prospective base operating cost rates for the new owner's first fiscal period shall be the seller's prospective base operating cost rates before the sale.

I. Public notice.  To comply with the requirements of § 1902(a)(28)(c) of the Social Security Act, DMAS shall make available to the public the data and methodology used in establishing Medicaid payment rates for nursing facilities.  Copies may be obtained by request under the existing procedures of the Virginia Freedom of Information Act.
J. Effective July 1, 2005, the total per diem payment to each nursing home shall be increased by $3.00 per day.  This increase in the total per diem payment shall cease effective July 1, 2006, at which time an increase of $3.00 per day, adjusted for one year’s inflation, shall be allocated between the direct care and indirect care ceilings for nursing facilities.  The amount of $1.68 plus one year of inflation shall be allocated to the direct ceiling, and $1.32 plus one year of inflation to the indirect ceiling.  This increase in the ceilings shall continue until ceilings are rebased using cost report data from fiscal years ending in the calendar year 2006 or later.  In addition, effective July 1, 2006, when cost data that include time periods before July 1, 2005, are used to set facility specific rates, a portion of the per day amounts identified above, based on the percentage of patient days in the provider’s cost reporting period that fall before July 1, 2005, adjusted for appropriate inflation, shall be allocated between the facility specific direct and indirect cost per day prior to comparison to the peer group ceilings.
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