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CUMULATIVE TABLE OF VIRGINIA ADMINISTRATIVE CODE
SECTIONS ADOPTED, AMENDED, OR REPEALED

The table printed below lists regulation sections, by Virginia Administrative Code (VAC) title, that have been amended, added
or repealed in the Virginia Register since the regulations were originally published or last supplemented in VAC (the Fall 2005
VAC Supplement includes final regulations published through Virginia Register Volume 21, Issue 24, dated August 8, 2005).
Emergency regulations, if any, are listed, followed by the designation “emer,” and errata pertaining to final regulations are
listed. Proposed regulations are not listed here. The table lists the sections in numerical order and shows action taken, the
volume, issue and page number where the section appeared, and the effective date of the section.

ISECTION NUMBER ACTION CITE EFFECTIVE DATE I
Title 4. Conservation and Natural Resources
4 VAC 3-10-10 Amended 22:5 VA.R. 706 12/14/05
4 VAC 3-10-20 Amended 22:5 VA.R. 707 12/14/05
4 VAC 3-10-30 Amended 22:5 VA.R. 707 12/14/05
4 VAC 3-10-40 Repealed 22:5 VA.R. 709 12/14/05
4 VAC 20-70-30 Amended 22:4 VA.R. 575 12/1/05
4 VAC 20-70-70 Amended 22:4 VA.R. 575 12/1/05
4 VAC 20-70-140 Amended 22:4VA.R. 576 12/1/05
4 VAC 20-80-30 Amended 21:25 VA.R. 3469 7/29/05
4 VAC 20-110-60 Amended 22:4 VA.R. 576 12/1/05
4 VAC 20-150-60 Amended 22:4 VA.R. 576 12/1/05
4 VAC 20-230-30 Amended 22:4 VA.R. 576 12/1/05
4 VAC 20-230-50 Amended 22:4VA.R. 576 12/1/05
4 VAC 20-252-30 emer Amended 22:4 VA.R. 627 9/29/05-10/28/05
4 VAC 20-252-90 Amended 22:1 VAR. 81 9/1/05
4 VAC 20-252-100 Amended 22:1 VAR. 81 9/1/05
4 VAC 20-270-30 Amended 21:25 VA.R. 3469 7/29/05
4 VAC 20-310-15 Added 22:4 VA.R. 582 10/1/05
4 VAC 20-310-20 Amended 22:4 VA.R. 582 10/1/05
4 VAC 20-310-40 Amended 22:4 VA.R. 583 10/1/05
4 VAC 20-310-50 Amended 22:4 VA.R. 583 10/1/05
4 VAC 20-566-10 through 4 VAC 20-566-50 emer Added 21:25 VA.R. 3552 8/16/05-9/14/05
4 VAC 20-566-10 through 4 VAC 20-566-50 Added 22:1 VA.R. 81-82 9/15/05
4 VAC 20-610-40 Amended 22:4VA.R. 576 12/1/05
4 VAC 20-610-50 Amended 22:4 VA.R. 577 12/1/05
4 VAC 20-650-10 through 4 VAC 20-650-40 emer Amended 22:4 VA.R. 628 10/1/05-10/30/05
4 VAC 20-670-20 Amended 22:4 VA.R. 577 12/1/05
4 VAC 20-670-30 Amended  21:25 VA.R. 3470 7/29/05
4 VAC 20-670-50 Amended 21:25 VA.R. 3470 7/29/05
4 VAC 20-720-20 Amended 22:4 VA.R. 584 10/1/05
4 VAC 20-720-40 Amended 22:4 VA.R. 585 10/1/05
4 VAC 20-720-50 Amended 22:4 VA.R. 586 10/1/05
4 VAC 20-720-60 Amended 22:4 VA.R. 586 10/1/05
4 VAC 20-720-70 Amended 22:4 VA.R. 586 10/1/05
4 VAC 20-720-75 Amended 22:4 VA.R. 587 10/1/05
4 VAC 20-720-80 Amended 22:4 VA.R. 587 10/1/05
4 VAC 20-720-100 Amended 22:4 VA.R. 587 10/1/05
4 VAC 20-730-20 Repealed 22:4VA.R. 577 12/1/05
4 VAC 20-890-25 Amended 22:4 VA.R. 577 12/1/05
4 VAC 20-900-30 Amended 22:4 VA.R. 578 12/1/05
4 VAC 20-920-30 Amended 22:4VA.R. 578 12/1/05
4 VAC 20-920-40 Amended 22:4 VA.R. 578 12/1/05
4 VAC 20-950-46 emer Amended 22:4 VA.R. 628 10/1/05-10/30/05
4 VAC 20-950-48 emer Amended 22:4 VA.R. 629 10/1/05-10/30/05
4 VAC 20-950-48.2 emer Added 22:4 VA.R. 629 10/1/05-10/30/05
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Cumulative Table of VAC Sections Adopted, Amended, or Repealed

| secTion NUMBER | AcTion | CITE | EFFECTIVE DATE |
4 VAC 20-950-49 emer Amended  22:4 VA.R. 630 10/1/05-10/30/05
4 VAC 20-1090-10 through 4 VAC 20-1090-40 Added 22:4 VA.R. 579-582 12/1/05
4 VAC 25-20 (Forms) Amended  22:5 VA.R. 720 --
4 VAC 25-130-816.11 Amended 21:26 VA.R. 3706 8/10/05-8/9/06
4 VAC 25-130-816.64 Amended  21:26 VA.R. 3707 8/10/05-8/9/06
Title 6. Criminal Justice and Corrections
6 VAC 20-230-160 Erratum 22:2 VA.R. 296 --
6 VAC 20-230-210 Erratum 22:2 VA.R. 296 --
6 VAC 20-230-10 through 6 VAC 20-230-350 Added 21:26 VA.R. 3680-3691 10/5/05
Title 8. Education
8 VAC 20-21-80 Amended  21:25VA.R. 3471 9/22/05
8 VAC 20-21-90 Amended 21:25 VA.R. 3473 9/22/05
8 VAC 20-21-660 Amended 21:25 VA.R. 3473 9/22/05
8 VAC 20-21-680 Amended 21:25 VAR. 3474 9/22/05
Title 9. Environment
9 VAC 5-50-400 Amended 22:4 VA.R. 588 12/1/05
9 VAC 5-60-60 Amended 22:4 VA.R. 588 12/1/05
9 VAC 5-60-90 Amended  22:4 VA.R. 588 12/1/05
9 VAC 5-60-100 Amended 22:4 VA.R. 588 12/1/05
9 VAC 10-10-10 Amended 22:5 VA.R. 709 12/14/05
9 VAC 10-10-20 Amended 22:5VA.R. 710 12/14/05
9 VAC 10-10-30 Amended 22:5VA.R. 710 12/14/05
9 VAC 20-80-60 Amended 21:26 VA.R. 3691 10/5/05
9 VAC 20-80-400 Amended 21:26 VA.R. 3694 10/5/05
9 VAC 20-80-480 Amended  21:26 VA.R. 3697 10/5/05
9 VAC 20-80-485 Amended  21:26 VA.R. 3698 10/5/05
9 VAC 20-80-485 Erratum 22:2 VA.R. 296 --
9 VAC 20-80-790 Amended 22:1 VA.R. 104 12/19/05
9 VAC 25-40-10 Amended 22:3VA.R. 370 11/16/05
9 VAC 25-40-20 Repealed  22:3 VA.R. 370 11/16/05
9 VAC 25-40-25 Added 22:3 VA.R. 370 11/16/05
9 VAC 25-40-30 Amended 22:3VAR. 371 11/16/05
9 VAC 25-40-40 Amended 22:3VAR. 371 11/16/05
9 VAC 25-40-50 Amended 22:3VA.R. 371 11/16/05
9 VAC 25-40-70 Added 22:3VAR. 371 11/16/05
9 VAC 25-110-10 Amended 22:4 VA.R. 595 11/30/05
9 VAC 25-110-20 Amended  22:4 VA.R. 595 11/30/05
9 VAC 25-110-60 Amended 22:4 VA.R. 596 11/30/05
9 VAC 25-110-70 Amended 22:4 VA.R. 596 11/30/05
9 VAC 25-110-80 Amended 22:4 VA.R. 597 11/30/05
9 VAC 25-260-30 Amended  22:3 VA.R. 381 *
9 VAC 25-180-10 through 9 VAC 25-180-70 Repealed 22:4 VA.R. 605 11/30/05
9 VAC 25-630-50 Amended 22:2 VA.R. 229 11/2/05
9 VAC 25-720-10 Amended 22:3 VAR. 372 11/16/05
9 VAC 25-720-30 Amended 22:3VA.R. 374 11/16/05
9 VAC 25-720-40 Amended 22:3VA.R. 374 11/16/05
9 VAC 25-720-50 Amended 22:2 VA.R. 236 11/2/05
9 VAC 25-720-50 Amended 22:3 VA.R. 376 11/16/05
9 VAC 25-720-70 Amended 22:3VA.R. 378 11/16/05
9 VAC 25-720-90 Amended  22:2 VA.R. 237 11/2/05
9 VAC 25-720-110 Amended 22:3 VA.R. 380 11/16/05
9 VAC 25-720-130 Amended 22:2 VA.R. 238 11/2/05
9 VAC 25-750-10 through 9 VAC 25-750-50 Repealed  22:4 VA.R. 605 11/30/05

* Effective upon filing notice of approval by U.S. EPA.
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Cumulative Table of VAC Sections Adopted, Amended, or Repealed

| secTion NUMBER | AcTion | CITE | EFFECTIVE DATE |
9 VAC 25-780-30 Erratum 22:4 VA.R. 660 --
9 VAC 25-780-50 Erratum 22:4 VA.R. 660 -
9 VAC 25-780-90 Erratum 22:4 VA.R. 660 --
9 VAC 25-780-140 Erratum 22:4 VA.R. 660 --
9 VAC 25-780-10 through 9 VAC 25-780-190 Added 22:2 VA.R. 238-246 11/2/05
Title 10. Finance and Financial Institutions
10 VAC 5-20-50 Added 22:3 VA.R. 383 9/30/05
Title 12. Health
12 VAC 5-70-10 through 12 VAC 5-70-50 emer Repealed 22:5VAR. 713 3/1/06-2/28/07
12 VAC 5-71-10 through 12 VAC 5-71-170 emer Added 22:5VA.R. 713-719 3/1/06-2/28/07
12 VAC 5-380 Repealed 22:3 VA.R. 388 1/1/06
12 VAC 5-381-10 through 12 VAC 5-381-360 Added 22:3 VA.R. 388-406 1/1/06
12 VAC 5-381-120 Erratum 22:4 VA.R. 659 --
12 VAC 5-500-10 through 12 VAC 5-500-350 Repealed  22:3 VA.R. 407 1/1/06
12 VAC 5-501-10 through 12 VAC 5-501-350 Added 22:3 VA.R. 407-413 1/1/06
12 VAC 30-80-40 Amended 22:3VAR. 414 11/16/05
12 VAC 30-120-1600 through 12 VAC 30-120-1660 emer Added 22:2 VA.R. 255-261 9/14/05-9/13/06
12 VAC 30-141-10 emer Amended  21:25 VA.R. 3553 8/1/05-7/31/06
12 VAC 30-141-10 emer Amended 21:25 VA.R. 3561 8/1/05-7/31/06
12 VAC 30-141-40 emer Amended 21:25 VA.R. 3555 8/1/05-7/31/06
12 VAC 30-141-100 emer Amended 21:25 VA.R. 3555 8/1/05-7/31/06
12 VAC 30-141-100 emer Amended  21:25 VA.R. 3563 8/1/05-7/31/06
12 VAC 30-141-120 emer Amended 21:25 VA.R. 3564 8/1/05-7/31/06
12 VAC 30-141-150 emer Amended 21:25 VA.R. 3564 8/1/05-7/31/06
12 VAC 30-141-160 emer Amended 21:25 VA.R. 3557 8/1/05-7/31/06
12 VAC 30-141-170 emer Repealed  21:25 VA.R. 3557 8/1/05-7/31/06
12 VAC 30-141-175 emer Added 21:25 VA.R. 3559 8/1/05-7/31/06
12 VAC 30-141-200 emer Amended 21:25 VA.R. 3560 8/1/05-7/31/06
12 VAC 30-141-810 through 12 VAC 30-141-1660 emer Added 21:25 VA.R. 3566-3573 8/1/05-7/31/06
Title 13. Housing
13 VAC 5-21-10 through 13 VAC 5-21-70 Amended 22:3VA.R. 416-419 11/16/05
13 VAC 5-21-45 Added 22:3VAR. 418 11/16/05
13 VAC 5-21-61 Erratum 22:5VA.R. 734 --
13 VAC 5-31-20 Amended 22:3 VA.R. 420 11/16/05
13 VAC 5-31-40 Amended 22:3 VA.R. 420 11/16/05
13 VAC 5-31-50 Amended 22:3VAR. 421 11/16/05
13 VAC 5-31-80 Amended 22:3VAR. 421 11/16/05
13 VAC 5-31-100 Amended 22:3 VAR. 422 11/16/05
13 VAC 5-31-190 Amended 22:3VAR. 422 11/16/05
13 VAC 5-31-200 Added 22:3VAR. 422 11/16/05
13 VAC 5-31-210 Added 22:3 VA.R. 422 11/16/05
13 VAC 5-51-21 Amended 22:3 VAR. 422 11/16/05
13 VAC 5-51-31 Amended 22:3VAR. 423 11/16/05
13 VAC 5-51-41 Amended 22:3VAR. 423 11/16/05
13 VAC 5-51-51 Amended 22:3VA.R. 424 11/16/05
13 VAC 5-51-51 Erratum 22:5 VA.R. 734 --
13 VAC 5-51-61 Amended 22:3 VA.R. 425 11/16/05
13 VAC 5-51-81 Amended 22:3 VAR. 425 11/16/05
13 VAC 5-51-91 Amended 22:3 VA.R. 432 11/16/05
13 VAC 5-51-121 Amended 22:3 VAR. 433 11/16/05
13 VAC 5-51-130 Amended 22:3VAR. 434 11/16/05
13 VAC 5-51-131 Amended 22:3VAR. 434 11/16/05
13 VAC 5-51-132 Amended 22:3 VA.R. 435 11/16/05
13 VAC 5-51-133 Amended 22:3 VAR. 435 11/16/05
13 VAC 5-51-133.5 Added 22:3VA.R. 436 11/16/05
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| secTion NUMBER | AcTion | CITE | EFFECTIVE DATE |
13 VAC 5-51-134 Added 22:3 VA.R. 436 11/16/05
13 VAC 5-51-135 Amended 22:3VA.R. 436 11/16/05
13 VAC 5-51-135.5 Added 22:3VA.R. 437 11/16/05
13 VAC 5-51-136 Repealed 22:3VA.R. 437 11/16/05
13 VAC 5-51-145 Added 22:3 VA.R. 437 11/16/05
13 VAC 5-51-150 Amended 22:3VA.R. 438 11/16/05
13 VAC 5-51-152 Added 22:3VA.R. 442 11/16/05
13 VAC 5-51-154 Added 22:3VA.R. 442 11/16/05
13 VAC 5-51-155 Amended 22:3 VA.R. 443 11/16/05
13 VAC 5-62-10 through 13 VAC 5-62-480 Repealed 22:3VA.R. 444 11/16/05
13 VAC 5-63-10 through 13 VAC 5-63-550 Added 22:3 VAR. 444-497 11/16/05
13 VAC 5-63-120 Erratum 22.5VA.R. 734 --
13 VAC 5-63-210 Erratum 22.5VA.R. 734 --
13 VAC 5-63-270 Erratum 22:5VA.R. 734 --
13 VAC 5-63-300 Erratum 22.5VA.R. 734 --
13 VAC 5-91-10 Amended 22:3 VA.R. 498 11/16/05
13 VAC 5-91-20 Amended 22:3 VA.R. 499 11/16/05
13 VAC 5-91-40 Amended 22:3 VA.R. 499 11/16/05
13 VAC 5-91-50 Amended 22:3 VA.R. 499 11/16/05
13 VAC 5-91-70 Amended 22:3VA.R. 499 11/16/05
13 VAC 5-91-80 Amended  22:3 VA.R. 499 11/16/05
13 VAC 5-91-90 Amended 22:3 VA.R. 499 11/16/05
13 VAC 5-91-110 through 13 VAC 5-91-220 Amended 22:3 VA.R. 499-501 11/16/05
13 VAC 5-91-245 through 13 VAC 5-91-270 Amended 22:3 VA.R. 502 11/16/05
13 VAC 5-112-10 through 13 VAC 5-112-560 emer Added 22:4 VA.R. 630-649 9/30/05-9/29/06
Title 14. Insurance
14 VAC 5-170-20 through 14 VAC 5-170-105 Amended 21:25 VA.R. 3477-3490 8/15/05
14 VAC 5-170-120 Amended  21:25 VA.R. 3490 8/15/05
14 VAC 5-170-130 Amended 21:25 VA.R. 3492 8/15/05
14 VAC 5-170-150 Amended 21:25 VA.R. 3493 8/15/05
14 VAC 5-170-150 Erratum 221 VAR. 114 --
14 VAC 5-170-160 Amended  21:25 VA.R. 3525 8/15/05
14 VAC 5-170-190 Appendices A through D Amended  21:25 VA.R. 3527-3548 8/15/05
Title 16. Labor and Employment
16 VAC 15-21-20 Amended 22:4 VA.R. 606 12/1/05
16 VAC 15-21-30 Amended 22:4 VA.R. 606 12/1/05
Title 18. Professional and Occupational Licensing
18 VAC 47-20-10 emer Amended  21:25 VA.R. 3574 8/1/05-7/31/06
18 VAC 47-20-35 emer Added 21:25 VA.R. 3575 8/1/05-7/31/06
18 VAC 47-20-70 emer Amended 21:25 VA.R. 3575 8/1/05-7/31/06
18 VAC 47-20-140 emer Amended  21:25 VA.R. 3575 8/1/05-7/31/06
18 VAC 47-20-240 emer Repealed  21:25 VA.R. 3575 8/1/05-7/31/06
18 VAC 47-20-250 emer Added 21:25 VA.R. 3576 8/1/05-7/31/06
18 VAC 47-20-260 emer Added 21:25 VA.R. 3576 8/1/05-7/31/06
18 VAC 47-20-270 emer Added 21:25 VA.R. 3576 8/1/05-7/31/06
18 VAC 60-20-10 emer Amended  22:1 VA.R. 106 9/1/05-8/31/06
18 VAC 60-20-20 emer Amended 22:1 VA.R. 107 9/1/05-8/31/06
18 VAC 60-20-71 emer Amended 22:1 VA.R. 107 9/1/05-8/31/06
18 VAC 60-20-105 emer Amended  22:1 VA.R. 107 9/1/05-8/31/06
18 VAC 60-20-106 emer Amended  22:1 VA.R. 108 9/1/05-8/31/06
18 VAC 60-20-210 emer Amended 22:1 VA.R. 108 9/1/05-8/31/06
18 VAC 60-20-230 emer Amended 22:1 VA.R. 109 9/1/05-8/31/06
18 VAC 76-20-20 emer Amended 21:25 VA.R. 3577 7/25/05-7/24/06

18 VAC 76-20-30 emer

Amended

21:25 VA.R. 3577

7/25/05-7/24/06

18 VAC 76-20-50 emer

Amended

21:25 VA.R. 3577

7/25/05-7/24/06
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| secTion NUMBER | AcTion | CITE | EFFECTIVE DATE |
18 VAC 76-20-60 emer Amended  21:25 VA.R. 3577 7/25/05-7/24/06
18 VAC 76-20-70 emer Added 21:25 VAR. 3578 7/25/05-7/24/06
18 VAC 85-20 Erratum __ 22:1 VAR. 114 -
18 VAC 85-20-25 Added 22:1 VAR. 82 10/19/05
18 VAC 85-20-26 Added 22:1 VAR. 83 10/19/05
18 VAC 85-20-27 Added 22:1 VAR. 83 10/19/05
18 VAC 85-20-28 Added 22:1 VAR. 83 10/19/05
18 VAC 85-20-29 Added 22:1 VAR. 84 10/19/05
18 VAC 85-20-30 Amended _ 22:1 VA.R. 84 10/19/05
18 VAC 85-20-40 Amended _ 22:1 VAR. 84 10/19/05
18 VAC 85-20-50 Amended _ 22:1 VAR. 84 10/19/05
18 VAC 85-20-80 Amended  22:1 VAR. 84 10/19/05
18 VAC 85-20-90 Amended _ 22:1 VA.R. 84 10/19/05
18 VAC 85-20-100 Amended _ 22:1 VAR. 85 10/19/05
18 VAC 85-20-105 Amended  22:1 VAR. 85 10/19/05
18 VAC 85-40-85 through 18 VAC 85-40-91 Added 22:1 VAR. 87-89 10/19/05
18 VAC 85-50-175 through 18 VAC 85-50-184 Added 22:1 VA.R. 89-91 10/19/05
18 VAC 85-80-120 through 18 VAC 85-80-125 Added 22:1 VAR. 92-93 10/19/05
18 VAC 85-80-120 through 18 VAC 85-80-125 Erratum ___ 22:4 VAR. 659 -
18 VAC 85-101-161 through 18 VAC 85-101-166 Added 22:1 VAR. 94-95 10/19/05
18 VAC 85-110-175 through 18 VAC 85-110-183 Added 22:1 VA.R. 95-98 10/19/05
18 VAC 85-120-50 Amended _ 22:2 VAR. 254 12/17/05
18 VAC 85-120-155 through 18 VAC 85-120-162 Added 22:1 VA.R. 98-100 10/19/05
18 VAC 105-20-5 Added 22:4 VAR. 607 11/30/05
18 VAC 105-20-10 Amended _ 22:4 VA.R. 607 11/30/05
18 VAC 105-20-15 Amended _ 22:4 VAR. 607 11/30/05
18 VAC 105-20-16 Added 22:4 VAR. 608 11/30/05
18 VAC 105-20-20 Amended _ 22:4 VA.R. 608 11/30/05
18 VAC 105-20-70 Amended  22:4 VA.R. 608 11/30/05
18 VAC 105-30-10 through 18 VAC 105-30-120 Repealed _ 22:4 VA.R. 606 11/30/05
18 VAC 110-20-20 Amended _ 22:2 VAR. 246 11/2/05
18 VAC 112-20-135 Amended _ 22:1 VAR. 100 10/19/05
18 VAC 112-20-150 Amended  22:1 VA.R. 101 10/19/05
18 VAC 112-20-151 Repealed  22:1 VAR. 101 10/19/05
18 VAC 115-20-20 Amended _ 22:2 VAR. 249 1/14/06
18 VAC 115-30-30 Amended _ 22:2 VAR. 250 1/21/06
18 VAC 150-20-100 Amended _ 21:26 VA.R. 3701 10/5/05
Title 20. Public Utilities and Telecommunications
20 VAC 5-400-80 Repealed  22:4 VAR. 612 11/1/05
20 VAC 5-427-10 Erratum __ 22:1 VAR. 114 ~
20 VAC 5-427-10 through 20 VAC 5-427-170 Added 22:4 VAR. 613-625 11/1/05
20 VAC 5-427-100 Erratum __ 22:1 VAR. 114 -
20 VAC 5-427-110 Erratum __ 22:1 VAR. 114 -
20 VAC 5-427-130 Erratum __ 22:1 VAR. 114 —
Title 22. Social Services
22 VAC 40-71-10 emer Amended  22:2 VAR. 261 12/28/05-12/27/06
22 VAC 40-71-50 emer Amended _ 22:2 VA.R. 266 12/28/05-12/27/06
22 VAC 40-71-55 emer Added 22:2 VAR. 266 12/28/05-12/27/06
22 VAC 40-71-60 emer Amended _ 22:2 VAR. 267 12/28/05-12/27/06
22 VAC 40-71-65 emer Added 22:2 VAR. 269 12/28/05-12/27/06
22 VAC 40-71-80 emer Amended  22:2 VA.R. 269 12/28/05-12/27/06
22 VAC 40-71-120 emer Amended 22:2 VA.R. 270 12/28/05-12/27/06
22 VAC 40-71-130 emer Amended _ 22:2 VAR. 270 12/28/05-12/27/06
22 VAC 40-71-150 emer Amended _ 22:2 VAR. 270 12/28/05-12/27/06
22 VAC 40-71-400 emer Amended  22:2 VAR. 274 12/28/05-12/27/06
22 VAC 40-71-485 emer Added 22:2VAR. 277 12/28/05-12/27/06
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22 VAC 40-71-485 Erratum 224 VA.R. 659 —

22 VAC 40-71-630 emer Amended 22:2 VAR. 278 12/28/05-12/27/06
22 VAC 40-71-630 Erratum _ 22:4 VAR. 660 ~

22 VAC 40-71-650 emer Amended  22:2 VAR. 279 12/28/05-12/27/06
22 VAC 40-71-660 emer Repealed  22:2 VA.R. 280 12/28/05-12/27/06
22 VAC 40-71-670 emer Amended 22:2 VA.R. 280 12/28/05-12/27/06
22 VAC 40-71-700 emer Amended  22:2 VAR. 281 12/28/05-12/27/06
22 VAC 40-80-120 emer Amended  22:2 VAR. 285 12/28/05-12/27/06
22 VAC 40-80-340 emer Amended  22:2 VAR. 286 12/28/05-12/27/06
22 VAC 40-80-345 emer Added 22:2 VAR. 287 12/28/05-12/27/06
22 VAC 40-730-10 Amended  22:2 VAR. 251 11/2/05

22 VAC 40-730-115 Amended  22:2 VAR. 252 11/2/05
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PETITIONS FOR RULEMAKING

TITLE 9. ENVIRONMENT

DEPARTMENT OF ENVIRONMENTAL QUALITY

Initial Agency Notice
Title of Requlation: 9 VAC 25-260. Water Quality Standards.
Statutory Authority: § 62.1-44.15 (3a) of the Code of Virginia.

Name of Petitioner: Sally Mello.

Nature of Petitioner's Request: Designate as an exceptional
state surface water the main stem of the Hazel River from its
headwaters in Rappahannock County to its confluence in
Culpeper County with the Rappahannock River.

Agency's Plan for Disposition of the Request: The State
Water Control Board will decide whether or not to move
forward with the rulemaking at their first quarterly meeting of
2006.

Comments may be submitted until December 19, 2005.

Agency Contact: Jean W. Gregory, Environmental Manager
Il, Department of Environmental Quality, P.O. Box 10009,
Richmond, VA 23240, telephone (804) 698-4113, FAX (804)

698-4116, toll free (800) 592-5482, or e-mail
jwgregory@deq.virginia.gov.
VA.R. Doc. No. R06-109; Filed November 7, 2005, 2:11 p.m.
* *

TITLE 12. HEALTH

STATE BOARD OF MENTAL HEALTH, MENTAL
RETARDATION AND SUBSTANCE ABUSE
SERVICES

Initial Agency Notice
Title of Requlation: None specified.

Statutory Authority: 88 2.2-4117 and 37.2-203 of the Code of
Virginia.

Name of Petitioner: Steven Shoon.

Nature of Petitioner's Request: Requests that the agency
adopt regulations related to dispute resolution proceedings to
specifically deal with disputes with the department rather than
with state facilities or training centers. The regulations should
also cover disputes over guidelines dealing with the
management of NGRI acquittees.

Agency's Plan for Disposition of the Request: The board will
consider the petition and any comments received at its
regularly scheduled meeting on January 18, 2006.

Comments may be submitted until December 19, 2005.

Agency Contact: Wendy V. Brown, Agency Regulatory
Coordinator, Department of Mental Health, Mental Retardation
and Substance Abuse Services, P.O. Box 1797, Richmond,
VA 23219, telephone (804) 225-2252, FAX (804) 371-0092, or
e-mail wendy.brown@co.dmhmrsas.virginia.gov.

VA.R. Doc. No. R06-103; Filed November 2, 2005, 8:40 a.m.

L 4 *

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF ACCOUNTANCY

Initial Agency Notice

Title of Regulation:
Regulations.

Statutory Authority: 88 2.2-4007, 54.1-4403 and 54.1-4409 of
the Code of Virginia.

18 VAC 5-21. Board of Accountancy

Name of Petitioner: Anonymous.

Nature of Petitioner's Request: The petitioner is requesting
that the board consider creating an exception to the board's
current education requirements to sit for the Uniform CPA
examination and to obtain a license to practice public
accountancy in Virginia. The exception would be based upon
an individual's experience.

Agency's Plan for Disposition of the Request: The board will
submit the petition for publication in the Virginia Register for a
21-day public comment period. The board will initially review
the petition at its meeting on December 13, 2005. Once the
public comments have been reviewed, the board will take up
the matter again at its next meeting to make an agency
decision.

Comments may be submitted until December 19, 2005.

Agency Contact: Nancy Taylor Feldman, Executive Director,
Board of Accountancy, 3600 West Broad Street, Suite 378,
Richmond, VA 23230, telephone (804) 367-8505, FAX (804)
367-2174, or e-mail boa@boa.virginia.gov.

VA.R. Doc. No. R06-112; Filed November 10, 2005, 2:45 p.m.
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key
T Indicates entries since last publication of the Virginia Register

TITLE 2. AGRICULTURE

VIRGINIA PESTICIDE CONTROL BOARD

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Virginia Pesticide Control Board
intends to consider amending regulations entitled 2 VAC 20-
20, Rules and Regulations for Enforcement of the Virginia
Pesticide Law, and promulgating regulations entitled 2 VAC
20-25, Rules and Regulations for the Registration of
Pesticides and Pesticide Products Under Authority of the
Virginia Pesticide Control Act. The purpose of the proposed
action is to promulgate a new regulation that deals solely with
all processes and procedures relating to the registration and
subsequent sale and use of pesticides and pesticide products
in Virginia as well as to review 2 VAC 20-20 for effectiveness
and continued need. The agency invites comment on whether
there should be an advisor.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: § 3.1-249.30 of the Code of Virginia.
Public comments may be submitted until January 20, 2006.

Contact: Dr. W. Wayne Surles, Program Manager, Virginia
Pesticide Control Board, P.O. Box 1163, Richmond, VA
23218, telephone (804) 371-6558, FAX (804) 786-9149 or e-
mail wayne.surles@vdacs.virginia.gov.

VA.R. Doc. No. R06-110; Filed November 8, 2005, 3:51 p.m.

L 4 *

TITLE 6. CRIMINAL JUSTICE AND
CORRECTIONS

STATE BOARD OF JUVENILE JUSTICE

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Juvenile Justice
intends to consider promulgating regulations entitled 6 VAC
35-180, Regulations Governing Mental Health Services
Transition Plans for Incarcerated Juveniles. The purpose
of the proposed action is to ensure continuity of necessary
treatment and services for juveniles being released from
incarceration.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 16.1-293.1 of the Code of Virginia.
Public comments may be submitted until December 30, 2005.

Contact: Donald R. Carignan, Regulatory Coordinator,
Department of Juvenile Justice, 700 E. Franklin St., P.O. Box
1110, Richmond, VA 23218-1110, telephone (804) 371-0743,
FAX (804) 371-0773 or e-mail don.carignan@djj.virginia.gov.

VA.R. Doc. No. R06-104; Filed November 3, 2005, 12:55 p.m.
* L 4
TITLE 8. EDUCATION

STATE BOARD OF EDUCATION

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Education intends to
consider amending regulations entited 8 VAC 20-160,
Regulations Governing Secondary School Transcripts.
The purpose of the proposed action is to provide definitions,
format options for transcripts and profile data sheets, and the
elements for weighing advanced, accelerated, advanced
placement and honors level courses. The proposed revisions
remove the 1988-89 effective date provisions, revise the
definitions as necessary to comport with those in other Board
of Education regulations, and revise the format options for the
transcript and profile data sheets to reflect both Board of
Education regulations and state and federal law. The sections
concerning class rankings, advanced placement courses and
the elements of weighing advanced, accelerated, advanced
placement, and honors level courses also need to be
reviewed to ensure that they comport with best instructional
practices, as well as other state requirements.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: 8§ 22.1-16 and 22.1-253.13:3 of the Code
of Virginia.

Public comments may be submitted until December 29, 2005.
Contact: Dr. Margaret N. Roberts, Office of Policy and

Communications, Department of Education, P.O. Box 2120,
101 N. 14th St., 25th Floor, Richmond, VA 23219, telephone

(804) 225-2540, FAX (804) 225-2524 or e-mail
margaret.roberts@doe.virginia.gov.
VA.R. Doc. No. R06-111; Filed November 9, 2005, 9:50 a.m.
2 L 2
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TITLE 9. ENVIRONMENT

STATE AIR POLLUTION CONTROL BOARD

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Air Pollution Control Board
intends to consider amending regulations entitled 9 VAC 5-50,
New and Modified Stationary Sources and 9 VAC 5-80,
Permits for Stationary Sources (Rev. HO5). The purpose of
the proposed action is to simplify the minor new source review
program requirements and reduce the complexity of the permit
program as well as revise program requirements based on
implementation experience. This action replaces Rev. K04
that was withdrawn.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: 88§ 10.1-1308 of the Code of Virginia; 88
110, 112, 165, 173, 182 and Title V of the Clean Air Act; 40
CFR Parts 51, 61, 63, 70 and 72.

Public comments may be submitted until January 5, 2006.

Contact: Gary Graham, Department of Environmental Quality,
P.O. Box 10009, Richmond, VA 23240, telephone (804) 698-

4103, FAX (804) 698-4510 or e-mail
gegraham@deq.virginia.gov.
VA.R. Doc. No. R06-106; Filed November 7, 2005, 2:11 p.m.
2 2

TITLE 12. HEALTH

STATE BOARD OF HEALTH

Notice of Intended Regulatory Action Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Health intends to
consider repealing regulations entitted 12 VAC 5-70,
Regulations Governing the Newborn Screening and
Treatment Program, and promulgating regulations entitled 12
VAC 5-71, Regulations for Virginia Newborn Screening
Services. The purpose of the proposed action is repeal the
existing newborn screening regulations (12 VAC 5-70) and
adopt new regulations for Virginia Newborn Screening
Services, 12 VAC 5-71. The new regulation will replace
12 VAC 5-70 and expand the program by which newborn
infants are screened for certain conditions, enabling treatment
and services to address those conditions.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: 88 32.1-12 and 32.1-67 (effective March
1, 2006) of the Code of Virginia.

Public comments may be submitted until December 14, 2005.

Contact: Nancy Ford, MHP, R.N., Director, Pediatric
Screening and Genetic Services, Division of Child and
Adolescent Health, Department of Health, 109 Governor St.,
8th Floor, Richmond, VA 23219, telephone (804) 864-7691,
FAX (804) 864-7722 or e-mail nancy.ford@vdh.virginia.gov.

VA.R. Doc. No. R06-97; Filed October 26, 2005, 11:20 a.m.

STATE MENTAL HEALTH, MENTAL RETARDATION
AND SUBSTANCE ABUSE SERVICES BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Mental Health, Mental
Retardation and Substance Abuse Services Board intends to
consider amending regulations entitled 12 VAC 35-105, Rules
and Regulations for the Licensing of Providers of Mental
Health, Mental Retardation and Substance Abuse
Services. The purpose of the proposed action is to add
standards for the evaluation of the need and appropriateness
for the issuance of new licenses for providers of treatment for
persons with opioid addiction.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 37.2-203 of the Code of Virginia and
Chapter 7 of the 2005 Acts of Assembly.

Public comments may be submitted until December 16, 2005.

Contact: Leslie Anderson, Director, Office of Licensing,
Department Mental Health, Mental Retardation and Substance
Abuse Services, P.O. Box 1797, 1220 Bank St., Richmond,
VA 23218, telephone (804) 371-6885, FAX (804) 692-0066 or
e-mail landerson@co.dmhmrasas.virginia.gov.

VA.R. Doc. No. R06-88; Filed October 18, 2005, 2:31 p.m.

L 4 L 4

TITLE 13. HOUSING

BOARD OF HOUSING AND COMMUNITY
DEVELOPMENT

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Housing and Community
Development intends to consider repealing regulations entitled
13 VAC 5-111, Enterprise Zone Program Regulations, and
promulgating regulations entitled 13 VAC 5-112, Enterprise
Zone Grant Program Regulations. The purpose of the
proposed action is to implement the process and procedures
for the new Enterprise Zone Grant Program and repeal
existing Enterprise Zone Program Regulations.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.
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Statutory Authority: § 59.1-541 of the Code of Virginia.
Public comments may be submitted until November 30, 2005.

Contact: Steve Calhoun, Regulatory Coordinator, Department
of Housing and Community Development, 501 N. 2nd St.,
Richmond, VA 23219, telephone (804) 371-7015, FAX (804)
371-7090 or e-mail steve.calhoun@dhcd.virginia.gov.

VA.R. Doc. No. R06-81; Filed October 7, 2005, 9:48 a.m.

L 4 *

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD FOR ARCHITECTS, PROFESSIONAL
ENGINEERS, LAND SURVEYORS, CERTIFIED
INTERIOR DESIGNERS AND LANDSCAPE
ARCHITECTS

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board for Architects, Professional
Engineers, Land Surveyors, Certified Interior Designers and
Landscape Architects intends to consider amending
regulations entitled 18 VAC 10-20, Board for Architects,
Professional Engineers, Land Surveyors, Certified Interior
Designers and Landscape Architects Rules and
Regulations. The purpose of the proposed action is to
develop necessary regulations to implement a regulatory
program for photogrammetrists, including standards for
determination of topography, as permitted by HB 2863 from
the 2005 session of the General Assembly. Other changes
that may be necessary may also be considered.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: 8§ 54.1-404 and 54.1-411 of the Code of
Virginia.
Public comments may be submitted until December 14, 2005.

Contact: Mark Courtney, Executive Director, Board for
Architects, Professional Engineers, Land Surveyors, Certified
Interior Designers and Landscape Architects, 3600 W. Broad
St., Richmond, VA 23230, telephone (804) 367-8514, FAX
(804) 367-2475 or e-mail apelscidla@dpor.virginia.gov.

VA.R. Doc. No. R06-86; Filed October 13, 2005, 2:30 p.m.
AUCTIONEERS BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Auctioneers Board intends to
consider amending regulations 18 VAC 25-21, Rules and
Regulations of the Virginia Auctioneers Board. The
purpose of the proposed action is to perform a general review

of the existing regulations to clarify the basic qualifications for
license by examination and license by reciprocity, modify the
examination application procedures, and establish and modify
standards of practice and standards of conduct to identify
requirements that affect the administration of, and compliance
with, the board's regulations. The proposed changes will
improve clarity that will enhance compliance by the board's
licensees and thereby better protect the citizens of the
Commonwealth. Other changes that may be necessary may
also be considered.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: 88§ 54.1-201 and 54.1-602 of the Code of
Virginia.
Public comments may be submitted until December 14, 2005.

Contact: Marian H. Brooks, Board Administrator, Auctioneers
Board, 3600 W. Broad St., Richmond, VA 23230, telephone
(804) 367-8514, FAX (804) 367-2475 or e-mail
auctioneers@dpor.virginia.gov.

VA.R. Doc. No. R06-87; Filed October 18, 2005, 3:09 p.m.

BOARD FOR BARBERS AND COSMETOLOGY

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board for Barbers and Cosmetology
intends to consider promulgating regulations entitled 18 VAC
41-70, Esthetics Regulations. The purpose of the proposed
action is to promulgate regulations governing the licensure
and practice of esthetics as directed by Chapter 829 of the
2005 Acts of Assembly.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 54.1-201 of the Code of Virginia.
Public comments may be submitted until November 30, 2005.

Contact: William H. Ferguson, Il, Executive Director, Board
for Barbers and Cosmetology, 3600 W. Broad St., Richmond,
VA 23230, telephone (804) 367-8590, FAX (804) 367-6295 or
e-mail barbercosmo@dpor@virginia.gov.

VA.R. Doc. No. R06-83; Filed October 11, 2005, 2:07 p.m.

BOARD OF FUNERAL DIRECTORS AND
EMBALMERS

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Funeral Directors and
Embalmers intends to consider amending regulations entitled
18 VAC 65-20, Regulations of the Board of Funeral
Directors and Embalmers. The purpose of the proposed
action is to adopt recommendations of the periodic review to
include clarification of the responsibility of the manager of
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record, consistency in renewal dates, and other technical
changes.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 54.1-2400 of the Code of Virginia.
Public comments may be submitted until December 14, 2005.

Contact: Elizabeth Young, Executive Director, Board of
Funeral Directors and Embalmers, 6603 W. Broad St., 5th
Floor, Richmond, VA 23230-1712, telephone (804) 662-9907,
FAX (804) 662-9943 or e-mail
elizabeth.young@dhp.virginia.gov.

VA.R. Doc. No. R06-91; Filed October 25, 2005, 9:39 a.m.

BOARD OF NURSING

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Nursing intends to consider
amending regulations entitled 18 VAC 90-20, Regulations
Governing the Practice of Nursing. The purpose of the
proposed action is to consider an inactive licensure status with
a reduced renewal fee and certain requirements for
reactivation.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 54.1-2400 of the Code of Virginia.
Public comments may be submitted until December 14, 2005.

Contact: Jay P. Douglas, R.N., Executive Director, Board of
Nursing, 6603 W. Broad St., 5th Floor, Richmond, VA 23230-
1712, telephone (804) 662-9909, FAX (804) 662-9512 or e-
mail jay.douglas@dhp.virginia.gov.

VA.R. Doc. No. R05-255; Filed October 25, 2005, 9:39 a.m.

* *

TITLE 22. SOCIAL SERVICES

DEPARTMENT OF REHABILITATIVE SERVICES

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Rehabilitative
Services intends to consider amending regulations entitled
22 VAC 30-10, Public Participation Guidelines. The
purpose of the proposed action is to provide methods to
improve public participation and include procedures for the
usage of the Town Hall website.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: 88 2.2-4007 and 51.5-14 of the Code of
Virginia.
Public comments may be submitted until November 30, 2005.

Contact: Mary Lutkenhaus, Policy Analyst, Department of
Rehabilitative Services, 8004 Franklin Farms Dr., Richmond,
VA 23229, telephone (804) 662-7610, FAX (804) 662-7696 or
e-mail mary.lutkenhaus@drs.virginia.gov.

VA.R. Doc. No. R06-85; Filed October 13, 2005, 3:23 p.m.

STATE BOARD OF SOCIAL SERVICES

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Social Services
intends to consider adopting regulations entitled 22 VAC 40-
221, Interstate Compact on the Placement of Children. The
purpose of the proposed action is to promulgate regulations
that shall be used as authority for judges, licensed placing
agencies and other interested parties when addressing issues
related to children who are placed across state lines for foster
care or adoption.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: 8 63.2-1105 of the Code of Virginia.
Public comments may be submitted until December 14, 2005.

Contact: RoseMarie Keith, Program Administration Manager
Ill, Department of Social Services, 7 N. 8th St., Richmond, VA
23219, telephone (804) 726-7581, FAX (804) 726-7498 or e-
mail rosemarie.keith@dss.virginia.gov.

VA.R. Doc. No. R06-89; Filed October 18, 2005, 1:22 p.m.
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For information concerning Proposed Regulations, see Information Page.

Symbol Key
Roman type indicates existing text of regulations. Italic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

TITLE 8. EDUCATION

STATE BOARD OF EDUCATION

Title of Requlation: 8 VAC 20-131. Regulations
Establishing Standards for Accrediting Public Schools in
Virginia (amending 8 VAC 20-131-10, 8 VAC 20-131-20,
8 VAC 20-131-30, 8 VAC 20-131-50 through 8 VAC 20-131-
110, 8 VAC 20-131-140, 8 VAC 20-131-150, 8 VAC 20-131-
170 through 8 VAC 20-131-210, 8 VAC 20-131-240, 8 VAC
20-131-260 through 8 VAC 20-131-310, 8 VAC 20-131-325,
8 VAC 20-131-330, and 8 VAC 20-131-340; adding 8 VAC
20-131-5; and repealing 8 VAC 20-131-40, 8 VAC 20-131-
160, and 8 VAC 20-131-320).

§§ 22.1-19 and 22.1-253.13:3 of the

Statutory Authority:
Code of Virginia.

Public Hearing Date: January 17, 2006 - 7 p.m.
Public comments may be submitted until January 31, 2006.
(See Calendar of Events section
for additional information)

Agency Contact: Anne Wescott, Assistant Superintendent,
Policy and Communications, Department of Education, P.O.
Box 2120, Richmond, VA 23218-2120, telephone (804) 225-
2403, FAX (804) 225-2524, or e-mail
anne.wescott@doe.virginia.gov.

Basis: Section 22.1-19 of the Code of Virginia requires that
the Board of Education "... provide for the accreditation of
public elementary, middle, and high schools in accordance
with standards prescribed by it." Further, the Standards of
Quality for Public Schools in Virginia (SOQ), in §22.1-
253.13:3 of the Code of Virginia requires that local school
boards maintain schools that meet the standards of
accreditation prescribed by the Board of Education. The
current standards were last amended in September 2000.
Since that time, public schools in Virginia have implemented
more rigorous requirements for accountability both at the
school level and the student level. Now that most Virginia
schools are fully accredited, and the first high school class
required to earn verified units of credit has graduated from
high school, the board undertook a comprehensive review of
the regulations to determine if there are changes that might be
needed.

Purpose: This action is essential to protect the health, safety,
and welfare of the Commonwealth’s most vulnerable citizens:
its school-age population. The goals of the proposal are to
strengthen the quality of instruction in public schools in
Virginia and to bring the standards into conformity with
amended or new state and federal laws. These regulations
form the basis for the day-to-day operation of the educational
program in each public school in Virginia. The regulations
contain provisions to govern philosophy, goals and objectives;
academic achievement; school accountability; building and

student safety and instructional support services; school
leadership; involving and reporting to parents; and procedures
for accreditation.

Substance: There are a number of substantive changes to
the regulations, most notably in 8 VAC 20-131-300 addressing
the calculation of accreditation ratings. A phase-in of new
requirements is being proposed. Other substantive changes
are found in 8 VAC 20-131-50 where additional options for
students to meet the requirements for diplomas have been
proposed. Changes have been proposed in 8 VAC 20-131-
340 to increase the sanctions on schools and school boards
should a school have its accreditation denied.

Issues: The primary issue with the proposed regulatory action
is that the proposed revisions to the standards more closely
align the state’s school accountability program with the
requirements of the federal No Child Left Behind Act of 2001.
The changes are necessary to close gaps between the two
programs and to alleviate the requirements on schools to
meet the rigors of two accountability programs. The federal
law requires that there be a single accountability program. In
addition, the proposed regulatory action includes revisions
that better define sanctions for schools, superintendents, and
school boards if a school receives a rating of Accreditation
Denied.

The proposed revisions are advantageous to the public, the
agency, and the Commonwealth at large in that they eliminate
some requirements posed by different accountability programs
making it easier for the public to understand both. There are
no disadvantages.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Board of Education
(board) proposes several amendments to these regulations,
including: 1) new language on the consequences of
accreditation denial, 2) allowing the "Conditionally Accredited"
rating to be awarded to schools that are being reconstituted in
accordance with these regulations upon agreement with the
board, 3) raising the pass rate for accreditation to 75 percent
in English and 70 percent in mathematics, science, and
history/social science, 4) permitting students to earn a second
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verified credit for completing a career and technical program
sequence and earning an industry certification, state license,
or occupational competency credential, 5) new language to
require counseling of students in obtaining industry
certifications, occupational competency, or professional
licenses in career and technical education fields, 6) changed
requirements for the Governor's Seal on the Advanced
Studies Diploma, 7) the establishment of the Board of
Education’s Seal for Excellence in Civics Education, 8)
requiring that middle schools make Algebra 1 available to all
8th grade students, 9) requiring secondary schools to offer at
least three Advanced Placement, International Baccalaureate
or college-level courses for degree credit, 10) giving the board
the option to approve results of tests administered as part of
another state’s accountability assessment program to count
toward verified credit, 11) elimination of a reporting
requirement on the extent to which an unencumbered lunch is
provided for all classroom teachers, 12) requiring that the
number of students obtaining industry certifications and
passing state licensure assessments and occupational
competency assessments while still in high school be reported
on the secondary school’'s School Performance Report Card,
13) specifying that the school administration shall "Provide
facilities for the adequate and safe administration and storage
of student medications" 14) adding "allergic reactions" to the
list of examples of emergencies that the school is to have
written procedures to follow, 15) specifying that schools have
"Written procedures to follow for the safe evacuation of
persons with special physical, medical, or language needs
who may need assistance to exit a facility," 16) elimination of
a waiver of specified regulatory requirements for schools that
maintain a passing rate of 80 percent or higher on the SOLs
or other board-approved tests, 17) permitting schools that
maintain a passing rate of 95 percent or above in the four core
academic areas (English, math, science, and history/social
science) for two consecutive years to receive a waiver from
annual accreditation, and 18) requiring that all elementary and
middle school students participate in a program of physical
fithess during the regular school year.

Estimated economic impact. Consequences of accreditation
denial. In both the current and proposed regulations, schools
cannot be rated Accreditation Denied prior to 2006. The
current regulations only state the following concerning the
consequences of accreditation denial. "In any school division
in which 1/3 or more of the schools have been rated
Accreditation Denied, the superintendent shall be evaluated
by the local school board with a copy of such evaluation
submitted to the board no later than December 1 of each year
in which such condition exists." Otherwise, the current
regulations are silent on the consequences of accreditation
denial.

The board proposes to specify that any school rated
Accreditation Denied be subject to sanctions prescribed by the
state board. The sanctions would be "affirmed through a
memorandum of understanding between the state board and
the local school board," or alternatively the local school board
could enter into an agreement with the state to reconstitute
the school. The local school board may also close the school
or combine it with a higher performing school in the division.

The proposed regulations state that the memorandum of
understanding may include but not be limited to:

1. Submitting status reports detailing implementation of
corrective actions to the Board of Education. The status
reports shall be signed by the school principal, division
superintendent, and the chair of the local school board. The
Board of Education may require the school principal,
division superintendent, and the chair of the local school
board to appear before the board to present such status
reports.

2. Undergoing an educational service delivery and
management review. The Board of Education shall
prescribe the content of such review and approve the
reviewing authority retained by the school division.

3. Employing a turnaround specialist credentialed by the
state to address those conditions at the school that may
impede educational progress and effectiveness and
academic success.

The Virginia Department of Education (department) has
contracted with the University of Virginia Partnership for
Leaders in Education, a partnership of the Darden Graduate
School of Business Administration and the Curry School of
Education (Darden/Curry Partnership), to deliver an executive
education program specially designed for individuals who are
charged with "turning around" consistently low-performing
schools in the Commonwealth. Experienced administrators
are currently enrolled. Thus, there has been preparation to
supply turnaround specialists credentialed by the state to
address those conditions at the school that may impede
educational progress and effectiveness and academic
success. According to the department, the program is only
enrolling administrators who have demonstrated some prior
success. Presuming that the Darden/Curry Partnership does
successfully teach effective school turnaround skills, then
school divisions that employ and give authority to turnaround
specialists credentialed by the state will likely see some
improvement in school performance. Even if the
Darden/Curry Partnership does not successfully teach
effective school turnaround skills, the fact that only previously
successful administrators may enter the program indicates
that the turnaround specialists may have productive school
management skills not previously employed in the failed
school division. Thus, if given significant authority, employing
a turnaround specialist as part of a memorandum of
understanding has the potential to improve school
performance.

As stated above, rather then reaching agreement with the
state board on a memorandum of understanding, the local
board may alternatively enter into an agreement with the state
to reconstitute the school. The reconstitution agreement must
include at least one of the following:

1. Replacing all or a majority of the administrative staff and
a substantial percentage of the instructional staff; or

2. Hiring a private or nonprofit management firm from a
Board of Education reviewed list; or
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3. Converting the school to a charter school in accordance
with 8 22.1-212.6 of the Code of Virginia, with consideration
given to collaboration with an institution of higher education
or other suitable entity.

Replacing all or a majority of the administrative staff and a
substantial percentage of the instructional staff may or may
not help improve affected schools. It of course depends on
the quality of the new staff. Similarly, hiring a private or
nonprofit management firm may or may not help improve
affected schools, depending on the abilities and efforts of the
hired management firm. The effects of conversion to a charter
school are also uncertain.

Studies comparing student achievement in charter schools
versus traditional schools have had mixed results. Solmon,
Paark, and Garcia (2001) track student achievement in
Arizona charter schools and find that students spending two to
three years in charter schools outperformed conventional
public school students. On the other hand, Bifulco and Ladd
(2003) estimate the impact of charter schools in North
Carolina for the 1995-96 to 2001-02 school years and find that
student performance in charter schools was significantly
worse than the performance of similar students in
conventional public schools. Bettinger (2004) compares the
test scores of charter and conventional public school students
in Michigan. Controlling for relevant factors, he finds no
significant differences in test scores for charter and
conventional public school students.

The results of Grgnberg and Jansen’s (2001) analysis of
charter school versus traditional school performance in Texas
may be particularly relevant for Virginia. Grgnberg and
Jansen found that charter schools that focus on at-risk
students provided slightly more  "value added " than
conventional public schools, while non-at-risk charters
provided slightly less value added than conventional schools.
They also examine the relative age of the charter schools and
find that schools with two or more years of experience
produced better academic outcomes. Since the provision for
conversion to a charter school in these regulations concerns
failed schools, the author’s finding that charter schools that
focus on at-risk students provided slightly more "value added"
than conventional public schools provides some promise that
conversion to a charter school as part of reconstitution has
some promise.

Buddin and Zimmer (2005) point out that the inconsistency of
results across studies may be partially explained by the
varying charter laws and charter school types across states.
They also note that most of the studies have shown age as an
important contributing factor. Buddin and Zimmer examine
California data and disaggregate their findings by charter
school types and age. They distinguish "conversions" from
"startup” charter schools. Conversion schools are schools
that previously existed as conventional public schools and
they typically retain an existing facility as well as faculty and
students when they become charter schools. Startup schools,
by contrast, are new entities that acquire facilities, faculty, and
students at their inception. Further they distinguish charter
schools in traditional classroom settings from charter schools
that make extensive use of nonclassroom settings, such as
homeschooling, independent study, and distance learning.

Their results indicate that startup classroom-based charter
schools provide the greatest promise of improving
performance. They find that classroom-based conversion
charter schools are, on average, performing only on par with
conventional public schools, while nonclassroom-based
charter schools are performing poorly. Overall, their results
imply that conversion to a charter school as part of
reconstitution would be more likely to be successful if
combined with the first list option for reconstitution, replacing
all or a majority of the administrative staff and a substantial
percentage of the instructional staff.

Whether the local board enters into a memorandum of
understanding with the state board, or chooses to enter into
an agreement to reconstitute the school, the proposed
regulations require that parents of enrolled students and other
interested parties be provided with: 1) written notice of
accreditation denial within 30 calendar days of the school’s
receiving notification from the department, 2) a copy of the
school division’s proposed corrective action plan, including a
timeline for implementation, to improve the school's
accreditation rating, and 3) an opportunity to comment on the
division’s proposed corrective plan. Public disclosure of
school ratings has been shown to significantly affect localities
beyond the schools. For example, Figlio and Lucas (2002)
found that new information about schools provided by ratings
on "school report cards," significantly affects housing prices.
Thus, even childless adults have financial reasons to care
about school ratings in their localities. The proposed
requirements for timely and open disclosure of the rating and
plan for corrective action should help create local public
pressure for positive change.

The proposed regulations do not specifically address the
repercussions if a local school board that has one or more
schools with Accreditation Denied ratings either fails to live up
to a memorandum of understanding or reconstitution
agreement, or refuses to enter into either type of agreement.
Section 22.1-253.13:8 of the Code of Virginia does give the
board the authority to petition the court for failure to meet the
Standards of Quality (SOQ); and the SOQ includes the
provision that all schools be fully accredited. Thus it does
appear that the state board has recourse if the local school
board with one or more schools with Accreditation Denied
ratings is entirely recalcitrant.

Research has shown that when there are consequences,
state school accountability programs such as Virginia's
Standards of Learning do have a positive impact on student
achievement. For example, Hanushek and Raymond (2005)
found consistent evidence that the introduction of state
accountability had a positive impact on student performance
during the 1990s. Specifically, states that introduced
consequential accountability systems early displayed more
rapid gains in NAEP! performance, holding other inputs and
policies constant. Therefore the proposed specification of
sanctions described above will be beneficial in that it helps
solidify that there are consequences to school failure. Since

! The National Assessment of Educational Progress (NAEP) is often referred to
as the “nation’s report card.” NAEP tests are given in schools throughout the
country. NAEP provides a consistent measure of student performance that
allows comparisons of students across time and across states.
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the proposed language does leave some flexibility to adapt
the sanctions to what best fits the situation, the proposed
specification of sanctions is not costly. Thus, the proposal
should produce a net benefit.

Conditional accreditation

Under the current regulations, new schools that are comprised
of students from one or more existing schools in the division
are rated conditionally accredited for one year pending an
evaluation of the school's eligible students' performance on
SOL tests or additional tests. The board proposes to award
the "Conditionally Accredited” rating to schools that are being
reconstituted in accordance with these regulations upon
agreement with the board. Since reconstituted schools are
changed to the extent that they are no longer essentially the
same school, treating reconstituted schools as new schools
for rating purposes is logical.

Raising pass rates

Under the current regulations, a school is rated Fully
Accredited when its eligible students meet or exceed the pass
rate of 70 percent in each of the four core academic areas,
except for third and fifth grade English where the minimum
pass rate is 75 percent, and third grade science and
history/social science where the minimum pass rate is 50
percent. The board proposes that beginning with ratings
earned in 2010-2011 and beyond (based on assessments in
2009-2010 and beyond), the pass rate for accreditation be
raised to 75 percent in English for all grades and 70 percent in
mathematics, science, history and social science for all
grades. Raising the pass rate for accreditation is consistent
with the federal No Child Left Behind Act (NCLB). NCLB
requires that each state set steadily increasing goals for
student achievement, with the ultimate goal of all students
meeting the state's standard for "proficient" in language arts
and math by 2014.

Industry certifications, state licenses,

competency credentials

and occupational

It is the board’s current policy to allow students who complete
a career and technical program sequence and pass an
examination or occupational competency assessment in a
career and technical education field that confers certification
or an occupational competency credential from a recognized
industry, or trade or professional association or acquires a
professional license in a career and technical education field
from the Commonwealth of Virginia to substitute the
certification, competency credential, or license for the student
selected verified credit. The board proposes to specify this
policy in the regulations. The examination or occupational
competency assessment must be approved by the board as
an additional test to verify student achievement.

Additionally, the board proposes that for a standard diploma,
when the certification, license, or credential confers more than
one verified credit, a second verified credit could be
substituted for a verified unit of credit in science or
history/social science. This proposed change will encourage
the pursuit of certifications, competency credentials, and
licenses for high school students. It will, of course, also result

in some students taking one less science or history/social
science class. It is not entirely clear whether the benefit of
potential increased pursuit of certifications, competency
credentials, and licenses will outweigh the cost of lost
knowledge from taking one less science or history/social
science class.

For some students it may slightly increase the probability of
graduating from high school. For example, say a student is
determined to become an automotive technician and is bored
with academic-oriented classes. This student sees that he
can get a job with the car repair skills that he has developed.
He is considering dropping out of school to start working full
time at such a job. The proposal to permit a student who has
obtained a certification, license, or credential that confers
more than one verified credit to substitute that second verified
credit in lieu of a verified unit of credit in science or
history/social science may be enough for a small nhumber of
such students to remain in school and get their diploma rather
than dropout.

The board also proposes to add language to require
counseling of students in obtaining industry certifications,
occupational competency credentials, or professional licenses
in career and technical education fields. This may have some
impact in school divisions where students who may benefit by
earning these credential are not currently being informed.
Students who are interested in pursuing work for which there
are industry certifications, occupational competency, or
professional licenses will likely be better off if they pursue and
obtain these credentials, then if they just seek to work in these
areas without them.”

Diploma seals

The board proposes to increase the requirements for the
Governor’'s Seal on the Advanced Studies Diploma. Under
both the current and proposed regulations, an Advanced
Studies Diploma with an average grade of "B" or better is
required for the Governor's Seal. The current regulations
further require successful completion of at least one Advanced
Placement (AP) or International Baccalaureate (IB) course, or
one college-level course for credit. The proposed regulations
require completion of college-level course work that will earn
the student at least 9 transferable college credits in Advanced
Placement (AP), International Baccalaureate (IB), Cambridge,
or dual enrollment courses. The proposed change to the
requirements for the Governor’'s Seal on the diploma will likely
increase demand from interested students in taking additional
AP, IB, and Cambridge courses. This will enable such
affected students to enter college needing fewer credits to
graduate. This in turn is potentially beneficial to the
Commonwealth in that in the long run there may be less
financial stress in finding space for students at Virginia
colleges and universities.

2 While most industry certifications, occupational competency credentials, and
professional licenses are considered valuable or even required to do work in
their applicable fields, there are likely some credentials that are modestly valued
at best.
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Pursuant to 8 22.1-253.13:4 of the Code of Virginia, the
proposed regulations also include a new diploma seal, the
Board of Education’s Seal for Excellence in Civics Education.
The Board of Education’s Seal for Excellence in Civics
Education will be awarded to students who earn either a
Standard or Advanced Studies Diploma and do the following.

i) Complete Virginia and United States History and Virginia
and United States Government courses with a grade of "B"
or higher; (ii) have good attendance and no disciplinary
infractions as determined by local school board policies,
and (i) complete 50 hours of voluntary participation in
community service or extracurricular activities. Activities that
would satisfy the requirements of clause (iii) include: (a)
volunteering for a charitable or religious organization that
provides services to the poor, sick or less fortunate; (b)
participating in Boy Scouts, Girl Scouts, or similar youth
organizations; (c) participating in JROTC; (d) participating in
political campaigns or government internships, or Boys
State, Girls State, or Model General Assembly; or (e)
participating in school-sponsored extracurricular activities
that have a civics focus. Any student who enlists in the
United States military prior to graduation will be deemed to
have met this community service requirement.

The introduction of this seal may encourage some students
who otherwise would have met most, but not all of the
requirements, to pursue additional activities in order to earn
the seal. For example, some students who have completed
Virginia and United States History and Virginia and United
States Government courses with a grade of "B" or higher and
have good attendance and no disciplinary infractions, but
have completed fewer than 50 hours of voluntary participation
in community service or extracurricular activities, may respond
to the opportunity to earn the Board of Education’s Seal for
Excellence in Civics Education by participating in additional
voluntary, community service or extracurricular activities. To
the extent that students do react in this manner, and those
qualifying activities do benefit the public, the establishment of
the Board of Education’s Seal for Excellence in Civics
Education may be beneficial.

Required course offerings

The board proposes to require all middle schools to make
Algebra 1 available to all 8th grade students. There will be no
impact initially, since according to the department, all middle
schools currently comply. Secondary schools are currently
required to offer at least two Advanced Placement or college-
level courses for degree credit. The board proposes to
require secondary schools to offer at least three Advanced
Placement, International Baccalaureate or college-level
courses for degree credit. This is necessary to enable all
students the opportunity to earn the Governor's Seal on the
Advanced Studies Diploma. As far as the department knows,
all schools currently comply with this requirement. The
department also points out that schools can easily comply by
making use of the Virtual Advanced Placement School.?

Out-of-state test results

® The Virtual Advanced Placement School is described in detail at the following
website: www.doe.virginia.gov/VDOE/Technology/VAPS.html|

Under the current regulations the board may approve tests
administered on a multistate or international basis for verified
credit. Under the proposed regulations the board may also
approve tests administered as part of another state’s
accountability assessment program for verified credit. The
board can determine whether the other state’s test is
sufficiently rigorous to count toward Virginia verified credit.
Thus, the proposed language will not cause a dilution in the
value represented by verified credit. Allowing the board this
flexibility will help transfer students achieve -credits for
graduation to the extent that it is used. Given the benefit for
qualified transfer students and lack of cost to the public, this
proposed amendment will create a net benefit.

Reporting requirements

The current regulations require that each school report the
extent to which an unencumbered lunch is provided for all
classroom teachers. An unencumbered lunch is time for
classroom teachers to have lunch without responsibility to
supervise students. The board proposes to eliminate this
text. According to the department, some teachers have
misinterpreted the requirement that each school report the
extent to which an unencumbered lunch is provided for all
classroom teachers to mean that schools must provide an
unencumbered lunch for all classroom teachers. This is not
the intent of the language. Removing the language may
reduce some conflict between teachers and schools. The
department can still request this data if desired without this
language in the regulations. Thus, this proposal will produce a
net benefit since some conflict between teachers and schools
may be reduced, while the department and board retain the
right to request the data.

The board proposes to require that the number of students
obtaining industry certifications and passing state licensure
assessments and occupational competency assessments
while still in high school be reported on the secondary school’s
School Performance Report Card. The collection of accurate
data is necessary to enable informed policy decisions. Since
students receive verified credit for these activities, the schools
should already have records of their occurrence. Thus, the
costs of adding this information to the school's School
Performance Report Card should be small. Thus, this
proposal will likely produce a net benefit.

Health and safety

The board proposes to require that school administrations: (i)
provide facilities for the adequate and safe administration and
storage of student medications; (ii) ensure that the school has
written procedures to follow in emergencies such as fire,
injury, illness, and violent or threatening behavior; and (iii)
have written procedures to follow for the safe evacuation of
persons with special physical, medical, or language needs
who may need assistance to exit a facility. As far as the
department knows, all schools currently comply with these
requirements. Nevertheless, it is beneficial to bring to their
attention in case of oversights.

Waivers

The current regulations include a waiver of specified
regulatory requirements for schools that maintain a passing
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rate of 80% or higher on SOLs or other board-approved tests.
The board proposes to eliminate this waiver since no school
has requested nor is expected to request the waiver. Since
no school has requested nor is expected to request the
waiver, elimination of this waiver should have no effect.

The board proposes to permit schools that maintain a passing
rate of 95% or above in the four core academic areas
(English, math, science, and history/social science) for two
consecutive years to receive a waiver from annual
accreditation for three years. However the school shall
continue to annually submit documentation in compliance with
the preaccreditation requirements. Since schools that
maintain a passing rate of 95% or above in the four core
academic areas for two consecutive years are very unlikely to
fail to qualify for full accreditation in the next three years
without the waiver, and those schools will still be required to
annually submit documentation in compliance with the
preaccreditation requirements, the proposed waiver has little
value.

Physical Fitness Program Requirement

Under the current regulations elementary and middle schools
are required to provide instruction in physical education, but
there is no requirement that every student participate in
physical activity. The board proposes to "...require students
to participate in a program of physical fitness during the
regular school year in accordance with guidelines established
by the Board of Education.”

According to the department, no data is currently collected
concerning students’ participation in physical fithess programs
at Virginia schools. The department believes that most or all
elementary and middle schools currently do have all students
participate in some form of physical fitness activities. For
those schools where all the students do not currently
participate in physical fitness activities, complying with the
proposed requirement will create both benefits and costs.
Increasing exercise will likely improve student health.*
Healthier students will likely be able to focus better and
perhaps learn more.®> On the other hand, given a fixed length
of the school day, newly devoting time to physical fitness
activities will necessitate taking time away from other pursuits.
Also, in some cases schools may require additional space to
house the physical fithess activity.

It is not clear whether the proposed additional requirement will
create a net benefit. Students in schools that are not already
effectively meeting the requirement will likely benefit from
additional exercise, but will have less time for other school
activities. The proposed language is phrased in a manner that
permits flexibility in how such programs of physical fithess are
designed. If the Board of Education were to create guidelines

* DuRant et al (1993) and Williams et al (1992) find that children with the lowest
physical activity or fitness levels and highest percentage of body fatness are
most likely to develop other risk factors for cardiovascular disease, including
elevated blood pressure and serum cholesterol levels. Roccini et al (1988)
show that weight and blood pressure can be lowered in children when physical
activity is an integral part of the treatment regimen.

® Studies such as Caterino and Polak (1999) suggest that concentration can
improve significantly with physical activity.

that permitted schools to satisfy the proposed requirement in a
manner that took minimal time away from academic instruction
and other productive activities, then there would likely be
minimal costs and the benefits would likely exceed those
costs. Programs that use minimal time will likely have less
benefit to student health than more time consuming programs,
though.

Businesses and entities affected. The proposed amendments
affect the 132 school divisions in the Commonwealth.
Businesses throughout the state may be affected by improved
skills in workers graduating from Virginia schools. Educational
consulting and management firms may obtain new business
as a result of the reconstitution of schools.

Localities particularly affected. The proposed amendments
affect all Virginia localities.

Projected impact on employment. The proposed amendments
may have a positive impact on student learning. In the long
run, a more knowledgeable work force leads to higher job
growth for two reasons. Higher-skilled labor is more
productive; and increased productivity leads to a higher rate of
economic growth. Accelerating economic growth creates
employment and creates pressure for higher wages. A more
knowledgeable work force also makes the Commonwealth
more attractive for firm location. In the short run as well as the
long run, educational consulting and management firms may
obtain new business as a result of the reconstitution of
schools. This additional business will create jobs in
educational consulting and management.

Effects on the use and value of private property. Educational
consulting and management firms may obtain new business
and increase their value as a result of the reconstitution of
schools. In the long run, businesses may encounter better-
skilled, more productive job applicants. More productive
workers would reduce long-run costs and increase the value
of firms.

Small businesses: costs and other effects. In the long run,
small businesses may encounter better-skilled, more
productive job applicants. More productive workers would
reduce long-run costs. In the short run as well as the long
run, small educational consulting and management firms may
obtain new business as a result of the reconstitution of
schools.

Small businesses: alternative method that minimizes adverse
impact. The proposed amendments do not adversely affect
small businesses.
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Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency agrees with
the economic impact analysis done by DPB on the proposed
Regulations Establishing Standards for Accrediting Public
Schools in Virginia, 8 VAC 20-131. The agency will continue
to examine the economic and administrative impact of the
regulations as they progress through the Administrative
Process Act process.

Summary:

The proposed amendments include additional options for
students to meet the requirements for graduation; changes
to the methodology for calculating accreditation ratings;
greater flexibility for transfer students; more rigorous
benchmarks for accreditation; and better defined sanctions
for schools, superintendents, and school boards if a school
loses its accreditation. In consideration of the Governor's
Healthy Virginians initiative, the Governor has asked that the
Board of Education consider two additional revisions to the
proposed accrediting regulations that will help promote the

health and physical fitness of elementary and middle school
students. The recommended revisions would require all
elementary and middle schools to require students to
participate in a program of physical fitness during the
regular school year in accordance with guidelines
established by the Board of Education.

8 VAC 20-131-5. Definitions.

The following words and terms apply only to these regulations
and do not supersede those definitions used for federal
reporting purposes or for the calculation of costs related to the
Standards of Quality (§ 22.1-253.13:1 et seq. of the Code of
Virginia). When used in these regulations, these words shall
have the following meanings, unless the context clearly
indicates otherwise:

"Accreditation” means a process used by the Virginia
Department of Education (hereinafter "department) to
evaluate the educational performance of public schools in
accordance with these regulations.

"Additional test" means a test, including substitute tests
approved by the Board of Education that students may use in
lieu of a Standards of Learning test to obtain verified credit.

"Combined school" means a public school that contains any
combination of or all of the grade levels from kindergarten
through grade 12. This definition does not include those
schools defined as elementary, middle, or secondary schools.

"Department” means the Virginia Department of Education.

"Elementary school" means a public school with any grades
kindergarten through five.

"Eligible students" means the total number of students of
school age enrolled in the school at a grade or course for
which a Standards of Learning test is required unless
excluded under the provisions of 8 VAC 20-131-30 F and
8 VAC 20-131-280 D relative to limited English proficient
(LEP) students.

"Enrollment" means the act of complying with state and local
requirements relative to the registration or admission of a child
for attendance in a school within a local school division. This
term also means registration for courses within the student’s
home school or within related schools or programs.

"First time" means the student has not been enrolled in the
school at any time during the current school year (for
purposes of 8 VAC 20-131-60 with reference to students who
transfer in during the school year).

"Four core areas" or "four core academic areas" means
English, mathematics, science, and history and social science
for purposes of testing for the Standards of Learning.

"Homebound instruction” means academic instruction
provided to students who are confined at home or in a health
care facility for periods that would prevent normal school
attendance based upon certification of need by a licensed
physician or a licensed clinical psychologist.

"Locally awarded verified credit" means a verified unit of credit
awarded by a local school board in accordance with 8 VAC
20-131-110.
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"Middle school" means a public school with any grades 6
through 8.

"School" means a publicly funded institution where students
are enrolled for all or a majority of the instructional day and:

1. Those students are reported in fall membership at the
institution; and

2. At a minimum, the institution meets the preaccreditation
eligibility requirements of these regulations as adopted by
the Board of Education.

"Secondary school" means a public school with any grades 9
through 12.

"Standard school day" means a day that averages at least five
and one-half instructional hours for students in grades 1
through 12, and a minimum of three instructional hours for
students in kindergarten, excluding breaks for meals and
recess.

"Standard school year" means a school year of at least 180
teaching days or a total of at least 990 teaching hours per
year.

"Standard unit of credit" or "standard credit" means credit
awarded for a course in which the student successfully
completes 140 clock hours of instruction and the requirements
of the course. Local school boards may develop alternatives
to the requirement for 140 clock hours of instruction as
provided for in 8 VAC 20-131-110.

"Standards of Learning (SOL) tests" means those criterion
referenced assessments approved by the Board of Education
for use in the Virginia assessment program that measure
attainment of knowledge and skills required by the Standards
of Learning.

"Student" means a person of school age as defined by § 22.1-
1 of the Code of Virginia, a child with disabilities as defined in
§22.1-213 of the Code of Virginia, and a person with limited
English proficiency in accordance with § 22.1-5 of the Code of
Virginia.

"Verified unit of credit" or "verified credit" means credit
awarded for a course in which a student earns a standard unit
of credit and achieves a passing score on a corresponding
end-of-course SOL test or an additional test approved by the
Board of Education as part of the Virginia assessment
program.

"Virginia assessment program" means a system used to
evaluate student achievement that includes Standards of
Learning tests and additional tests that may be approved from
time to time by the Board of Education.

8 VAC 20-131-10. Purpose.

The foremost purpose of public education in Virginia is to
provide children with a quality education giving them
opportunities to meet their fullest potential in life. The
standards for the accreditation of public schools in Virginia are
designed to ensure that an effective educational program is
established and maintained in Virginia's public schools. The

mission of the public education system is to educate students
in the essential academic knowledge and skills in order that
they may be equipped for citizenship, work, and a private life
that is informed and free. The accreditation standards:

1. Provide an essential foundation of educational programs
of high quality in all schools for all students.

2. Encourage continuous appraisal and improvement of the
school program for the purpose of raising student
achievement.

3. Foster public confidence.

4. Assure recognition of Virginia's public schools by other
institutions of learning.

5. Establish a means of determining the effectiveness of
schools.

Section 22.1-253.13:3 B of the Code of Virginia requires the
Virginia Board of Education (hereinafter "board") promulgate
regulations establishing standards for accreditation.

The statutory authority for these regulations is delineated in
§22.1-19 of the Code of Virginia, which includes the
requirement that the board shall provide for the accreditation
of public elementary, middle and secondary schools in
accordance with regulations prescribed by it.

These regulations govern public schools operated by local
school boards providing instruction to students as defined in
8 VAC 20-131-5. Other schools licensed under other state
statutes are exempt from these requirements.

8 VAC 20-131-20. Philosophy, goals, and objectives.

A. Each school shall have a current philosophy, goals, and
objectives that shall serve as the basis for all policies and
practices and shall be developed using the following criteria:

1. The philosophy, goals, and objectives shall be developed
with the advice of professional and lay people who
represent the various populations served by the school and
in consideration of the needs of the community and shall
serve as a basis for the creation and review of the biennial
school plan.

2. The school's philosophy, goals and objectives shall be
consistent with the Standards of Quality.

3. The goals and objectives shall (i) be written in plain
language so as to be understandable to noneducators,
including parents; (ii) to the extent possible, be stated in
measurable terms; and (iii) consist primarily of measurable
objectives to raise student and school achievement in the
core academic areas of the Standards of Learning (SOL), to
improve student and staff attendance, to reduce student
drop-out rates, to increase graduation rates, and to increase
the quality of instruction through professional staff
development and licensure.

4. The school staff and community representatives shall
review annually the extent to which the school has met its
prior goals and objectives, analyze the school's student
performance data including data by grade level or academic
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department as necessary, and report these outcomes to the
division superintendent and the community in accordance
with local school board policy. This report shall be in
addition to the school report card required by 8 VAC 20-
131-270 B.

B. Copies of the school's philosophy, goals and objectives
shall be available upon request.

8 VAC 20-131-30. Student achievement expectations.

A. Each student should learn the relevant grade level/course
subject matter before promotion to the next grade. The
division superintendent shall certify to the Department of
Education that the division's promotion/retention policy does
not exclude students from membership in a grade, or
participation in a course, in which SOL tests are to be
administered. Each school shall have a process, as
appropriate, to identify and recommend strategies to address
the learning, behavior, communication, or development of
individual children who are having difficulty in the educational
setting.

B. In kindergarten through eighth grade, where SOL tests are
administered, each student shall be expected to take the SOL
tests; students who are accelerated should take the tests for
the grade level of the content received in instruction. Schools
shall use the SOL test results in kindergarten through eighth
grade as part of a set of multiple criteria for determining the
promotion or retention of students. Students promoted to high
school from eighth grade should have attained basic mastery
of the Standards of Learning in English, history and social
science, mathematics, and science and should be prepared
for high school work. Students shall not be required to retake
the SOL tests unless they are retained in grade and have not

prewously passed the related SOL tests—eHhey—parHe+pate—m

C. In kindergarten through grade 8 12,

students may
participate in a remediation recovery program as established
by the board in English (ReadingLiterature-and-Research) or

mathematics or both. m—gmdes—g—th#eugh—J:Z—the—Femeehaﬂen

course grade. However, no student who has failed an end-of-
course SOL test but passed the related course shall be
prevented from taking any other course in a content area and
from taking the applicable end-of-course SOL test. The board
may approve ether additional tests to verify student
achievement in accordance with guidelines adopted for
verified units of credit described in 8 VAC 20-131-110 B.

F. Participation in SOL—testing the Virginia assessment
program by students with disabilities wilt shall be prescribed
by provisions of their Individualized Education Program (IEP)
or 504 Plan.

Beginning—with—the sel_e_e year—2000-01 students—with
.dlsab I tes '9. wh om-partie pal Eel ih-an-altet aﬁt_e_assess ' el *
assessment:  All students with disabilities shall be assessed

with appropriate accommodations and alternate assessments
where necessary.

G. All students identified as limited English proficient (LEP)
shall participate in the Virginia assessment program. A
school-based committee shall convene and make

determinations regarding the participation of LEP students in

program. In kindergarten through eighth grade, limited English
proficient students may be granted a one-time exemption from
SOL testing in each—ef the four core academic areas of
science and history and social science.

H. Students identified as foreign exchange students taking
courses for credit shall be required to take the relevant
Virginia assessment program tests. Foreign exchange
students who are auditing courses and who will not receive a
standard unit of credit for such courses shall not be required
to take the Standards of Learning tests for those courses.

8 VAC 20-131-40. Literacy-PassportTests: (Repealed.)

D. The board recommends that students in kindergarten
through grade 8 not be required to attend summer school or
weekend remediation classes solely based on failing a SOL
test in science or history/social science.

E. Each student in middle and secondary schools shall take all
applicable end-of-course SOL tests following course
instruction. Students who achieve a passing score on an end-
of-course SOL test shall be awarded a verified unit of credit in
that course in accordance with the provisions of 8 VAC 20-
131-110 B. Students may earn verified units of credit in any
courses for which end-of-course SOL tests are available.
Middle and secondary schools may consider the student's
end-of-course SOL test score in determining the student's final

8 VAC 20-131-50. Requirements for graduation.

A. The requirements for a student to earn a diploma from a
Virginia high school shall be those in effect when that student
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enters the ninth grade for the first time. Students may shall be
awarded a diploma er—certificate upon graduation from a
Virginia high school.

When students below the ninth grade successfully complete
courses offered for credit in grades 9 through 12, credit shall
be counted toward meeting the standard units required for
graduation provided the courses meet—SOL—content
requirements—or are equivalent in content and academic rigor
as those courses offered at the secondary level. To earn a
verified unit of credit for these courses, students must meet
the requirements of 8 VAC 20-131-110 B.

The following requirements shall be the only requirements for
a diploma, unless a local school board has prescribed
additional requirements whieh that have been approved by the
boeard Board of Education. All additional requirements
prescribed by local school boards, and in effect as of June 30,
1997, -are-approved-to-continue-those requirements-pending
furtheraction—by-the-beard that have been approved by the

Board of Education, remain in effect until such time as the

local school board submits a request to amend or discontinue

them. The—requirements—for—Certificates—of —Program

Completion—are—developed—by—local—sechool—beards—in
ith o F it

B. Requirements for a Standard Diploma.

3- 1. Beginning with the ninth grade classes of 2003-04 and
beyond, students shall earn the required standard and
verified units of credit described in subdivision 4- 2 of this
subsection.

4. 2. Credits required for graduation with a Standard
Diploma.

Arts Career and
Technical Education

Electives® 6
Student Selected Test® 1
Total 22 6

1 Courses completed to satisfy this requirement shall be at or above
the level of algebra and shall include at least two course selections
from among: Algebra I, Geometry, Algebra Il, or other mathematics
courses above the level of algebra and geometry. The board may
approve additional courses to satisfy this requirement.

2 Courses completed to satisfy this requirement shall include course
selections from at least two different science disciplines: earth
sciences, biology, chemistry, or physics. The board may approve
additional courses to satisfy this requirement.

% Courses completed to satisfy this requirement shall include U.S. and
Virginia History, U.S. and Virginia Government, and one werld

histea#geegaphy course in elther world hlstory or geography or both

Standard Verified
Discipline Area Units of Credit Credits
Required Required
English 4 2
Mathematics® 3 1
Laboratory Science®® 3 1
History an%i Social 3 1
Sciences®
Health and Physical 2
Education
Fine Arts or Practical 1

course—of WorldHistory Part 1-and—a-semester—course—of \World
Geography- The board may approve additional courses to satisfy this
requirement.

4. .

;- Courses to satisfy this
requirement shall include at least two sequential electives as required
by the Standards of Quality.

® A student may utilize additional tests for earning verified credit in
computer science, technology, career and technical education or other
areas as prescribed by the board in 8 VAC 20-131-110 B.

® Students who complete a career and technical program sequence
and pass an examination or occupational competency assessment in
a career and technical education field that confers certification or an
occupational competency credential from a recognized industry, or
trade or professional association, or acquires a professional license in
a career and technical education field from the Commonwealth of
Virginia may substitute the certification, competency credential, or
license for (i) the student-selected verified credit and (ii) either a
science or history and social science verified credit when the
certification, license, or credential confers more than one verified
credit. The examination or occupational competency assessment
must be approved by the Board of Education as an additional test to
verify student achievement.

Students completing the requirements for the Standard
Diploma may be eligible to receive an honor deemed
appropriate by the local school board as described in
subsection | of this section.

C. Requirements for an Advanced Studies Diploma.

2. Credits required for graduation with an Advanced Studies
Diploma.

Standard Verified
Discipline Area Units of Credit Credits
Required Required
English 4 2
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Mathematics®

Laboratory Science®

History and Social
Sciences®

Foreign Language”

N Jw| b
N

Health and Physical
Education

Fine Arts or Practical
Arts Career and 1
Technical Education

Electives 2

Student Selected Test® 1

Total 24 9

! Courses completed to satisfy this requirement shall be at or above
the level of algebra and shall include at least three different course
selections from among: Algebra |, Geometry, Algebra I, or other
mathematics courses above the level of Algebra Il. The board may
approve additional courses to satisfy this requirement.

% Courses completed to satisfy this requirement shall include course
selections from at least three different science disciplines from among:
earth sciences, biology, chemistry, or physics or completion of the
sequence of science courses required for the International

Baccalaureate Diploma. The board may approve additional courses to
satisfy this requirement.

% Courses completed to satisfy this requirement shall include U.S. and
Virginia History, U.S. and Virginia Government, and two werld
history/geegraphy courses in either world history or geography or
both. Acceptable—courses—to—satisfy the—world—histony/geography

semester-course-of-Weorld-History-Part-|—and-a-year-long-course-of
WerldHistoryPart-H—The board may approve additional courses to
satisfy this requirement.

* Courses completed to satisfy this requirement shall include three
years of one language or two years of two languages.

® A student may utilize additional tests for earning verified credit in
computer science, technology, career or technical education or other
areas as prescribed by the board in 8 VAC 20-131-110 B.

Students completing the requirements for the Advanced
Studies Diploma may be eligible to receive an honor deemed
appropriate by the local school board as described in
subsection F | of this section.

D. Requirements for the Modified Standard Diploma.

1. Every student shall be expected to pursue a Standard
Diploma or Advanced Studies Diploma. The Modified
Standard Diploma program is intended for certain students
at the secondary level who have a disability and are unlikely
to meet the credit requirements for a Standard Diploma.
Eligibility and participation in the Modified Standard Diploma
program shall be determined by the student's individual
Individualized Education Program (IEP) team and including
the student, where appropriate, at any point after the
student's eighth grade year.

4. Beginning—with—the -ninth-—grade class—of -2000-01, 2.
Students pursuing the Modified Standard Diploma shall
pass literacy and numeracy competency assessments
prescribed by the board.

5. 3. Credits required for graduation with a Modified
Standard Diploma.

Discipline Area Stand.ard Uni.ts of
Credit Required

English 4
Mathematics® 3
Science? 2
History and Social Sciences® 2
Health and Physical Education 2
Fine Arts or Practical-Arts 1
Career and Technical Education

Electives® 6
Total 20

! Courses completed to satisfy this requirement shall include content
from among applications of algebra, geometry, personal finance, and
statistics in courses that have been approved by the board.

Z Courses completed shall include content from at least two of the
following: applications of earth science, biology, chemistry, or physics
in courses approved by the board.

% Courses completed to satisfy this requirement shall include one unit
of credit in U.S. and Virginia History and one unit of credit in U.S. and
Virginia Government in courses approved by the board.

* Beginning-with-the-graduating-class-0£-2003; Courses to satisfy this

requirement shall include at least two sequential electives in the same
manner required for the Standard Diploma.

6. 4. The student must meet any additional criteria

established by the Board of Education.

E. In accordance with the requirements of the Standards of
Quality, students with disabilities who complete the
requirements of their Individualized Education Program (IEP)
and do not meet the requirements for other diplomas shall be
awarded Special Diplomas.

F. In accordance with the requirements of the Standards of
Quality, students who complete prescribed programs of
studies defined by the local school board but do not qualify for
Standard, Advanced Studies, Modified Standard, or General
Achievement diplomas shall be awarded Certificates of
Program Completion. The requirements for Certificates of
Program Completion are developed by local school boards in
accordance with the Standards of Quality. Students receiving
a general achievement diploma shall comply with 8 VAC 20-
680, Regulations Governing the General Achievement
Diploma.
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G. In accordance with the provisions of the compulsory
attendance law and 8 VAC 20-360-10—et-seg-, Regulations
Governing General Edueation Educational Development
Certificates, students who do not qualify for diplomas may
earn a high school equivalency credential.

H. At a student's request, the local school board shall
communicate or otherwise make known to institutions of
higher education, potential employers, or other applicable third
parties, in a manner that the local school board deems
appropriate, that a student has attained the state's academic
expectations by earning a Virginia diploma and that the value
of such a diploma is not affected in any way by the
accreditation status of the student's school.

I. Awards for exemplary student performance. Students who
demonstrate academic excellence and/or outstanding
achievement may be eligible for one of the following awards:

1. Students who complete the requirements for an
Advanced Studies Diploma with an average grade of "B" or
better, and successfully complete atleast-ene college-level
course work that will earn the student at least nine
transferable college credits in Advanced Placement ceurse
(AP), International Baccalaureate (IB) er—one—college-level
coursefor-eredit, Cambridge, or dual enroliment courses wilt
shall receive the Governor's Seal on the diploma.

2. Students who complete the requirements for a Standard
Diploma or Advanced Studies Diploma with an average
grade of "A" will shall receive a Board of Education Seal on
the diploma.

3. The Board of Education's Career and Technical
Education Seal will be awarded to students who earn a
Standard or Advanced Studies Diploma and complete a
prescribed sequence of courses in a career and technical
education concentration or specialization that they choose
and maintain a "B" or better average in those courses; or (i)
pass an examination or an occupational competency
assessment in a career and technical education
concentration or specialization that confers certification or
occupational competency credential from a recognized
industry, trade or professional association or (ii) acquire a
professional license in that career and technical education
field from the Commonwealth of Virginia.

4. The Board of Education’'s Seal of Advanced Mathematics
and Technology will be awarded to students who earn either
a Standard or Advanced Studies Diploma and (i) satisfy all
of the mathematics requirements for the Advanced Studies
Diploma (four units of credit including Algebra II; two verified
units of credit) with a "B" average or better; and (ii) either (a)
pass an examination in a career and technical education
field that confers certification from a recognized industry, or
trade or professional association; (b) acquire a professional
license in a career and technical education field from the
Commonwealth of Virginia; or (c) pass an examination
approved by the board that confers college-level credit in a
technology or computer science area.

5. The Board of Education’s Seal for Excellence in Civics
Education will be awarded to students who earn either a

Standard or Advanced Studies Diploma and (i) complete
Virginia and United States History and Virginia and United
States Government courses with a grade of "B" or higher;
(ii) have good attendance and no disciplinary infractions as
determined by local school board policies; and (iii) complete
50 hours of voluntary participation in community service or
extracurricular activities. Activities that would satisfy the
requirements of clause (iii) of this subdivision include: (a)
volunteering for a charitable or religious organization that
provides services to the poor, sick or less fortunate; (b)
participating in Boy Scouts, Girl Scouts, or similar youth
organizations; (c) participating in JROTC; (d) participating in
political campaigns or government internships, or Boys
State, Girls State, or Model General Assembly; or (e)
participating in school-sponsored extracurricular activities
that have a civics focus. Any student who enlists in the
United States military prior to graduation will be deemed to
have met this community service requirement.

5. 6. Students may receive other seals or awards for
exceptional academic, career and technical, citizenship, or
other exemplary performance in accordance with criteria
defined by the local school board.

J. Students completing graduation requirements in a summer
school aceredited-underthis-chapter program shall be eligible
for a diploma. The last school attended by the student during
the regular session shall award the diploma unless otherwise
agreed upon by the principals of the two schools.

K. Students who complete Advanced Placement courses,
college-level courses, or courses required for an International
Baccalaureate Diploma shall be deemed to have completed
the requirements for graduation under these standards
provided they have earned the standard units of credit and
earned verified units of credit in accordance with the
requirements of subsections B and C of this section.

L. Students shall be counseled annually regarding the
opportunities for using additional tests for earning verified
credits as provided in accordance with the provisions of
8 VAC 20-131-110 B, and the consequences of failing to fulfill
the obligations to complete the requirements for verified units
of credit.

8 VAC 20-131-60. Transfer efcredits students.

A. The provisions of this section pertain generally to students
who transfer into Virginia high schools. Students transferring
in grades K-8 shall be placed in grade in accordance with
policies adopted by the local school board.

B. For the purposes of this section, the term "beginning"
means within the first 20 hours of instruction per course. The
term "during" means after the first 20 hours of instruction per
course.

C. Standard or verified units of credit earned by a student in a
Virginia public school shall be transferable without limitation
regardless of the accreditation status of the Virginia public
school in which the credits were earned. Virginia public
schools shall accept standard and verified units of credit from
other Virginia public schools and state-operated programs.
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Standard units of credit also shall be accepted for courses
satisfactorily completed in accredited colleges and universities
when prior written approval of the principal has been granted
or the student has been given credit by the previous school
attended.

B- D. A secondary school shall accept credits toward
graduation received from other aceredited-secondary schools
including accredited by any of the accrediting agencies
recognized by the U.S. Department of Education and schools
accredited through by one of the constituent members of the
Virginia Council for Private Education (VCPE). The Board of
Education will maintain contact with the VCPE te and may
periodically review its accrediting procedures and policies en-a
periodie-basis as part of its policies under this section.

Students transferring into a Virginia public school shall be
required to meet the requirements prescribed in 8 VAC 20-
131-50 to receive a Standard, Advanced Studies, or Modified
Standard Diploma, except as provided by subsection £ G of
this section. To receive a Special Diploma or Certificate of
Program Completion, a student must meet the requirements
prescribed by the Standards of Quality. Students who transfer
from schools accredited by other nonrecognized agencies
shall have their records evaluated by the receiving school in
accordance with subsection F of this section.

C—Standard or verified HII ESI Ie enedltﬁea Iel dby 2 S“"Id.e'. tina

ega'dl ess-of the—accreditation StaEHSI_GI the-Virginia—public

B—Records-of transferred-students E. The academic record of
a student transferring from other Virginia public schools shall
be sent directly to the school receiving the student upon
request of the receiving school in accordance with the
provisions of the 8 VAC 20-150-10—et-seg-, Management of
the Student's Scholastic Recerds Record in the Public
Schools of Virginia.

E- F. The academic record of a student transferring into
Virginia public schools from other than a Virginia public
school; shall be evaluated to determine the number of
standard units of credit that have been earned, including credit
from schools outside the United States, and the number of
verified units of credit needed to graduate in accordance with
subsection F- G of this section. Virginia—public-schools—shall
acceptstandard-and-verfied-units-of creditfrom-other Virgita
} - Standard units of
credit also shall be accepted for courses satisfactorily
completed in accredited colleges and universities when prier
the
student has been given credit by the previous school
attended.

Students transferring above the tenth grade from schools or
other education programs that do not require or give credit for
health and physical education shall not be required to take
these courses to meet graduation requirements.

F- G. Students entering a Virginia public high school for the
first time after the tenth grade shall be-encoeuraged-to earn as
many credits as possible toward the graduation requirements
prescribed in 8 VAC 20-131-50. However, schools may

substitute courses required in other states in the same content
area if the student is unable to meet the specific content
requirements of 8 VAC 20-131-50 without taking a heavier
than normal course load in any semester, by taking summer
school, or by taking courses after the time when he otherwise
would have graduated. In any event, no such student shall
earn fewer than the following number of verified units, nor
shall such students be required to take SOL tests or additional
tests as defined in 8 VAC 20-131-110 B for verified units of
credit in courses previously completed at another school or
program of study, unless necessary to meet the requirements
listed in subdivisions 1 and 2 of this subsection:

1. For a Standard Diploma:

a. Students entering a Virginia high school for the first
time during the ninth grade or at the beginning of the
tenth grade shall earn credit as prescribed in 8 VAC 20-
131-50;

b. Students entering a Virginia high school for the first
time during the tenth grade or at the beginning of the
eleventh grade shall earn a minimum of four verified units
of credit: one each in English, mathematics, history, and
science except-that-during-the-transition-period-2000-01
through-2002-03;-students-shall-earn-one-in-English-and
three-of the-student's-own-choosing; and

c. Students entering a Virginia high school for the first
time during the eleventh grade or at the beginning of the
twelfth grade shall earn a minimum of two verified units of
credit: one in English and one of the student's own
choosing.

2. For an Advanced Studies Diploma:

a. Students entering a Virginia high school for the first
time during the ninth grade or at the beginning of the
tenth grade shall earn credit as prescribed in 8 VAC 20-
131-50;

b. Students entering a Virginia high school for the first
time during the tenth grade or at the beginning of the
eleventh grade shall earn a minimum of six verified units
of credit: two in English and one each in mathematics,
history, and science and one of the student's own
choosing; and

c. Students entering a Virginia high school for the first
time during the eleventh grade or at the beginning of the
twelfth grade shall earn a minimum of four verified units of
credit: one in English and three of the student's own
choosing.

G- H. Students entering a Virginia high school for the first time
after the first semester of their eleventh grade year must meet
the requirements of subdivision F G 1 ¢ or F G 2 ¢ of this
section. Students transferring after 20 instructional hours per
course of their senior or twelfth grade year shall be given
every opportunity to earn a Standard, Advanced Studies, or
Modified Standard Diploma. If it is not possible for the student
to meet the requirements for a diploma, arrangements should
be made for the student's previous school to award the
diploma. If these arrangements cannot be made, a waiver of
the verified unit of credit requirements may be available to the
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student. The Department of Education may grant such
waivers upon request by the local school board in accordance
with guidelines prescribed by the Board of Education.

H- I. Any local school division receiving approval to increase
its course credit requirements for a diploma may not deny
either the Standard, Advanced Studies, or Modified Standard
Diploma to any transfer student who has otherwise met the
requirements contained in these standards if the transfer
student can only meet the division's additional requirements
by taking a heavier than normal course load in any semester,
by taking summer school, or by taking courses after the time
when he otherwise would have graduated.

£ J. The transcript of a student who graduates or transfers
from a Virginia secondary school shall conform to the
requirements of 8 VAC 20-160-10—et—seqg., Regulations
Governing Secondary School Transcripts.

& K. The accreditation status of a high school shall not be
included on the student transcript provided to colleges,
universities, or employers. The board expressly states that
any student who has met the graduation requirements
established in 8 VAC 20-131-50 and has received a Virginia
diploma holds a diploma that should be recognized as equal
to any other Virginia diploma of the same type, regardless of
the accreditation status of the student's high school. It is the
express policy of the board that no student shall be affected
by the accreditation status of the student's school. The board
shall take appropriate action, from time to time, to ensure that
no student is affected by the accreditation status of the
student's school.

8 VAC 20-131-70. Program of instruction and learning
objectives.

A. Each school shall provide a program of instruction that
promotes individual student academic achievement in the
essential academic disciplines and shall provide additional
instructional opportunities that meet the abilities, interests, and
educational needs of students. Each school shall establish
learning objectives to be achieved by students at successive
grade levels that meet or exceed the knowledge and skills
contained in the Standards of Learning for English,
mathematics, science, and history/social science adopted by
the board and shall continually assess the progress of each
student in relation to the objectives.

B. Instruction shall be designed to accommodate all students,
including those identified with disabilities in accordance with
the Individuals with Disabilities Education Act or § 504 of the
Rehabilitation Act, as amended, those identified as
gifted/talented, and those who have limited English
proficiency. Each school shall provide students identified as
gifted/talented with instructional programs taught by teachers
with special training or experience in working with
gifted/talented students. Students with disabilities shall have
the opportunity to receive a full continuum of education
services, in accordance with 8- VAC-20-180-10-et-seg- 8 VAC
20-80, Regulations Governing Special Education Programs for
Children with Disabilities in Virginia and other pertinent federal
and state regulations.

8 VAC 20-131-80. Instructional program in elementary
schools.

A. The elementary school shall provide each student a
program of instruction whieh that corresponds to the
Standards of Learning for English, mathematics, science, and
history/social science. In addition, each school shall provide
instruction in art, music, and physical education and health;
and shall previde require students with-a—daily—recess-during

the—regular—schoolyear—as—determined—approprate—by—the
seheel to participate in a program of physical fitness during

the regular school year in accordance with guidelines
established by the Board of Education.

B. In kindergarten through grade 3, reading, writing, spelling,
and mathematics shall be the focus of the instructional
program. Schools shall maintain, in a manner prescribed by
the board, an early skills and knowledge achievement record
in reading and math for each student in grades kindergarten
through grade 3 to monitor student progress and to promote
successful achievement on the third grade SOL tests. This
record shall be included with the student's records if the
student transfers to a new school.

C. To provide students with sufficient opportunity to learn, a
minimum of 75% of the annual instructional time of 990 hours
shall be given to instruction in the disciplines of English,
mathematics, science, and history/social science. Students
who are not successfully progressing in early reading
proficiency or who are unable to read with comprehension the
materials necessary used for instruction shall receive
additional instructional time in reading, which may include
summer school.

8 VAC 20-131-90. Instructional program in middle schools.

A. The middle school shall provide each student a program of
instruction which corresponds to the Standards of Learning for
English, mathematics, science, and history/social science. In
addition, each school shall provide instruction in art, music,
foreign language, physical education and health, and career
and technical exploration and shall require students to
participate in a program of physical fitness during the regular
school year in accordance with guidelines established by the
Board of Education.

B. The middle school shall provide a minimum of eight
courses to students in the eighth grade. English, mathematics,
science, and history/social science shall be required. Four
elective courses shall be available: level one of a foreign
language, one in health and physical education, one in fine
arts, and one in career and technical exploration.

C. Level one of a foreign language and an Algebra | course
shall be available to all eighth grade students. For any high
school credit-bearing course taken in middle school, parents
may request that grades be omitted from the student's
transcript and the student not earn high school credit for the
course in accordance with policies adopted by the local school
board. Notice of this provision must be provided to parents
with a deadline and format for making such a request. Nothing
in this-chapter these regulations shall be construed to prevent
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a middle school from offering any other credit-bearing courses
for graduation.

D. To provide students a sufficient opportunity to learn, each
student shall be provided 140 clock hours per year of
instruction in each of the four disciplines of English, math,
science, and history/social science. Sixth grade students may
receive an alternative schedule of instruction provided each
student receives at least 560 total clock hours of instruction in
the four academic disciplines.

E. Each school shall ensure that students who are unable to
read with comprehension the materials used for instruction
receive additional instruction in reading, which may include
summer school.

8 VAC 20-131-100. Instructional program in secondary
schools.

A. The secondary school shall provide each student a
program of instruction in the academic areas of English,
mathematics, science, and history/social science that enables
each student to meet the graduation requirements described
in 8 VAC 20-131-50 and shall offer opportunities for students
to pursue a program of studies in academies foreign
languages, fine arts, and career and technical areas including:

1. Career and technical education choices that prepare the
student as a career and technical education program
completer in one of three or more occupational areas and
that prepare the student for technical or preprofessional
postsecondary programs;

2. Course work and experiences that prepare the student
for college-level studies including access to at least tweo
three Advanced Placement courses, er—tweo college-level
courses for degree credit, International Baccalaureate
courses, or any combination thereof;

3. Preparation for college admissions tests; and

4. Opportunities to study and explore the fine arts and
foreign languages.

B. Minimum course offerings for each secondary school shall
provide opportunities for students to meet the graduation
requirements stated in 8 VAC 20-131-50 and must include:

English

Mathematics

Science (Laboratory)

History and Social Sciences

Foreign Language

Electives

Career and Technical Education

Fine Arts

Health and Physical Education

w P
FA I S ENISIEN ENESES

Total Units

C. Classroom driver education may count for 36 class periods
of health education. Students shall not be removed from
classes other than health and physical education for the in-car
phase of driver education.

D. Each school shall ensure that students who are unable to
read with comprehension the materials used for instruction
receive additional instruction in reading, which may include
summer school.

8 VAC 20-131-110. Standard and verified units of credit.

A. The standard unit of credit for graduation shall be based on
a minimum of 140 clock hours of instruction and successful
completion of the requirements of the course. When credit is
awarded in less than whole units, the increment awarded must
be no greater than the fractional part of the 140 hours of
instruction provided. If a school division elects to award credit
in-a-noncore—academic-course on a basis other than the 140
clock hours of instruction required for a standard unit of credit
defined in this subsection, the local school division shall
develop a written policy approved by the superintendent and
school board which ensures:

1. That the content of the course for which credit is awarded
is comparable to 140 clock hours of instruction; and

2. That upon completion, the student will have met the aims
and objectives of the course.

B. A verified unit of credit for graduation shall be based on a
minimum of 140 clock hours of instruction, successful
completion of the requirements of the course, and the
achievement by the student of a passing score on the end-of-
course SOL test for that course or additional tests as
described in this subsection. A student may also earn a
verified unit of credit by the following methods:

1. In accordance with the provisions of the Standards of
Quality, students may earn a standard and verified unit of
credit for any elective course in which the core academic
SOL course content has been integrated and the student
passes the related end-of-course SOL test. Such course
and test combinations must be approved by the Board of
Education.

2. Upon the recommendation of the division superintendent
and demonstration of mastery of course content and
objectives, qualified students may receive a standard unit of
credit and be permitted to sit for the relevant SOL test to
earn a verified credit without having to meet the 140-clock-
hour requirement.

3. Students who do not pass Standards of Learning tests in
science or history and social science may be awarded
verified credits by the local school board in accordance with
criteria established in guidelines adopted by the Board of
Education.

C. The Board of Education may from time to time approve
additional tests for the purpose of awarding verified credit.
Such additional tests, which enable students to earn verified
units of credit, must, at a minimum, meet the following criteria:

1. The test must be standardized and graded independently
of the school or school division in which the test is given;

2. The test must be knowledge based,;
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3. The test must be administered on a multistate or
international basis, or administered as part of another
state’s accountability assessment program; and

4. To be counted in a specific academic area, the test must
measure content that incorporates or exceeds the SOL
content in the course for which verified credit is given.

The Board of Education will set the score that must be
achieved to earn a verified unit of credit on the additional test
options.

D. With such funds as are appropriated by the General
Assembly, the Board of Education will provide opportunities
for students who meet criteria adopted by the board to have
an expedited retake of ah-end-of-course a SOL test to earn
verified credit or to meet literacy and numeracy requirements
for the Modified Standard Diploma.

Schools that comply with this standard shall not be
penalized in receiving state appropriations.

8 VAC 20-131-150. Standard school year and school day.

A. The standard school year shall be 180 days. The standard
school day for students in grades 1 through 12 shall average
at least 5-1/2 hours, excluding breaks for meals and recess,
and a minimum of three hours for kindergarten. Schoeol

divisions-may-develop-alternative schedules for meeting-these

B. All students in grades 1 through 12 shall maintain a full day
schedule of classes (5-1/2 hours), unless a waiver is granted
in accordance with policies defined by the local school board.

8 VAC 20-131-160. Additional—reading—instruction:
(Repealed.)

8 VAC 20-131-140. College preparation programs and
opportunities for postsecondary credit.

Each middle and secondary school shall provide for the early
identification and enroliment of students in a college
preparation program with a range of educational and
academic experiences in and outside the classroom, including
an emphasis on experiences that will motivate disadvantaged
and minority students to attend college.

Beginning in the middle school years, students shall be
counseled on opportunities for beginning postsecondary
education and opportunities for obtaining industry
certifications, occupational competency credentials, or
professional licenses in a career and technical education field
prior to high school graduation. Such opportunities shall
include access to at least three Advanced Placement courses
or three college-level courses for degree credit pursuant to
8 VAC 20-131-100. Students taking advantage of such
opportunities shall not be denied participation in school
activities for which they are otherwise eligible. Wherever
possible, students shall be encouraged and afforded
opportunities to take college courses simultaneously for high
school graduation and college degree credit (dual enroliment),
under the following conditions:

1. Written approval of the high school principal prior to
participation in dual enrollment must be obtained;

2. The college must accept the student for admission to the
course or courses; and

3. The course or courses must be given by the college for
degree credits (no remedial courses will be accepted).

8 VAC 20-131-170. Family Life Education.

Each school may implement the Standards of Learning for the
Family Life Education program promulgated by the Board of
Education or a Family Life Education program consistent with
the guidelines developed by the board, which shall have the
goals of reducing the incidence of pregnancy and sexually-
transmitted diseases and substance abuse among teenagers.

8 VAC 20-131-180. Off-site instruction.

A. Homebound instruction shall be made available to students
who are confined at home or in a health care facility for
periods that would prevent normal school attendance based
upon certification of need by a licensed physician or licensed
clinical psychologist. For students eligible for special
education or related services, the Individualized Education
Program committee must revise the IEP, as appropriate.
Credit for the work shall be awarded when it is done under the
supervision of a licensed teacher, a person eligible to hold a
Virginia license, or other appropriately licensed professional
employed by the local school board, and meets-the there is
evidence that the instructional time requirements ef or
alternative means of awarding credit adopted by the local
school board in accordance with the provisions of 8 VAC 20-
131-110 have been met.

B. Students may enroll in and receive a standard and verified
unit of credit for supervised correspondence courses with prior
approval of the principal. Standard units of credit shall be
awarded for the successful completion of such courses when
the course is equivalent to that offered in the regular school
program and the work is done under the supervision of a
licensed teacher, or a person eligible to hold a Virginia
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license, approved by the local school board. Verified units of
credit may be earned when the student has passed the SOL
test associated with the correspondence course completed.
The local school board shall develop policies governing this
method of instruction in accordance with the provisions of
8VAC 20-131-110 and the administration of required SOL
tests prescribed by 8 VAC 20-131-30.

C. Schools are encouraged to pursue alternative means to
deliver instruction to accommodate student needs through
emerging technologies and other similar means. Standard
units of credit shall be awarded for successful completion of
such courses when the course is equivalent to that offered in
the regular school program and the work is done under the
supervision of a licensed teacher, or a person eligible to hold
a Virginia teaching license and approved by the local school
board. Verified units of credit may be earned when the student
has successfully completed the requirements and passed the
SOL test associated with the course. The local school board
shall develop policies governing this method of delivery of
instruction that shall include the provisions of 8 VAC 20-131-
110 and the administration of required SOL tests prescribed
by 8 VAC 20-131-30.

8 VAC 20-131-190.
equipment.

Library media, materials and

A. Each school shall maintain an organized library media
center as the resource center of the school and provide a
unified program of media services and activities for students
and teachers before, during, and after school. The library
media center shall contain hard copy, electronic technological
resources, materials, and equipment that are sufficient to
meet research, inquiry, and reading requirements of the
instructional program and general student interest.

B. Each school shall provide a variety of materials and
equipment to support the instructional program.

8 VAC 20-131-200. Extracurricular
activities; recess.

and other school

A. School sponsored extracurricular activities shall be under
the direct supervision of the staff and shall contribute to the
educational objectives of the school. Extracurricular activities
must be organized to avoid interrupting the instructional
program. Extracurricular activities shall not be permitted to
interfere with the student's required instructional activities.
Extracurricular activities and eligibility requirements shall be
established and approved by the superintendent and the
school board.

B. Competitive sports of a varsity nature (scheduled league
games) shall be prohibited as a part of the elementary school
program.

C. Each elementary school shall provide students with a daily
recess during the regular school year as determined
appropriate by the school.

8 VAC 20-131-210. Role of the principal.

A. The principal is recognized as the instructional leader of the
school and is responsible for effective school management
that promotes positive student achievement, a safe and
secure environment in which to teach and learn, and efficient

use of resources. As a matter of policy, the board, through
these standards, recognizes the critically important role of
principals to the success of public schools and the students
who attend those schools and recommends that local school
boards provide principals with the maximum authority
available under law in all matters affecting the school
including, but not limited to, instruction and personnel, in a
manner that allows the principal to be held accountable in a
fair and consistent manner for matters under his direct control.

B. As the instructional leader, the principal is responsible for
ensuring that students are provided an opportunity to learn
and shall:

1. Protect the academic instructional time from unnecessary
interruptions and disruptions and enable the professional
teaching staff to spend the maximum time possible in the
teaching/learning process by keeping to a minimum clerical
responsibility and the time students are out of class;

2. Ensure that the school division's student code of conduct
is enforced and seek to maintain a safe and secure school
environment;

3. Analyze the school's test scores annually, by grade and
by discipline, to:

a. Direct and require appropriate prevention, intervention,
and/or remediation to those students performing below
grade level or not passing the SOL tests;

b. Involve the staff of the school in identifying the types of
staff development needed to improve student
achievement and ensure that the staff participate in those
activities; and

c. Analyze classroom practices and methods for
improvement of instruction;

4. Ensure that students' records are maintained and that
criteria used in making placement and promotion decisions,
as well as any instructional interventions used to improve
the student's performance, are included in the record;

5. Monitor and evaluate the quality of instruction, provide
staff development, provide support that is designed to
improve instruction, and seek to ensure the successful
attainment of the knowledge and skills required for students
by the SOL tests; and

6. Maintain records of students who drop out of school,
including their reasons for dropping out and actions taken to
prevent these students from dropping out; and

7. Notify the parents of rising eleventh and twelfth grade
students of:

a. The number of standard and verified units of credit
required for graduation; and

b. The remaining number of such units of credit the
individual student requires for graduation.

C. As the school manager, the principal shall:

1. Work with staff to create an atmosphere of mutual
respect and courtesy and to facilitate constructive
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communication by establishing and maintaining a current
handbook of personnel policies and procedures;

2. Work with the community to involve parents and citizens
in the educational program and facilitate communication
with parents by maintaining and disseminating a current
student handbook of policies and procedures that includes
the school division's standards of student conduct and
procedures for enforcement, along with other matters of
interest to parents and students;

3. Maintain a current record of licensure, endorsement, and
in-service training completed by staff; and

4. Maintain records of receipts and disbursements of all
funds handled. These records shall be audited annually by
a professional accountant approved by the local school
board.

8 VAC 20-131-240. Administrative and support staff;
staffing requirements.

A. Each school shall have at a minimum the staff as specified
in the Standards of Quality with proper licenses and
endorsements for the positions they hold including:.

B. The principal of each middle and secondary school shall be
employed on a 12-month basis.

C. Each secondary school with 350 or more students and
each middle school with 400 or more students shall employ at
least one member of the guidance staff for 11 months.
Guidance counseling shall be provided for students to ensure
that a program of studies contributing to the student's
academic achievement and meeting the graduation
requirements specified in 8 VAC 20-131-50 is being followed.
In addition, the counseling program shall provide for a

minimum of 60% of the time of each member of the guidance
staff devoted to such counseling of students.

D. Middle school teachers in schools with a seven-period day
may teach 150 student periods per day or 30 class periods
per week, provided all teachers with more than 25 class
periods per week have one period per day or the equivalent
unencumbered of any teaching or supervisory duties.

E. The secondary classroom teacher's standard load shall be
no more than 25 class periods per week. One class period
each day or the equivalent, unencumbered by supervisory or
teaching duties, shall be provided to every full-time classroom
teacher for instructional planning. Teachers of block programs
with no more than 120 student periods per day may teach 30
class periods per week. Teachers who teach very small
classes may teach 30 class periods per week, provided the
teaching load does not exceed 75 student periods per day. If a
classroom teacher teaches 30 class periods per week with
more than 75 student periods per day, an appropriate
contractual arrangement and compensation shall be provided.

F. Middle or secondary school teachers shall teach no more
than 750 student periods per week; however, physical
education and music teachers may teach 1,000 student
periods per week.

G.—Each—school—shall —report —the —extent —to—which—an
H: G. Staff-student ratios in special and career and technical

education classrooms shall comply with regulations of the
board.

+—Pupil H. Student services personnel services—including
and—guidance—counselors; as defined in the Standards of

Quality shall be available as necessary to promote academic
achievement and to provide support services to the school.

8 VAC 20-131-260. School facilities and safety.

A. Each school shall be maintained in a manner ensuring
compliance with the Virginia Uniform Statewide Building Code
(£33 VAC5-61-10-et-seqg- 13 VAC 5-63) and-regulations-of-the
board—pertaining—to—facilities. In addition, the school

administration shall:

1. Maintain a physical plant that is accessible, barrier free,
safe, and clean;

2. Provide for the proper outdoor display of flags of the
United States and of the Commonwealth of Virginia;

3. Provide suitable space for classrooms, administrative
staff, pupil personnel services, library and media services,
and for the needs and safety of physical education; and

4. Provide adequate, safe, and properly-equipped
laboratories to meet the needs of instruction in the sciences,
technology, fine arts, and career and technical programs:;
and

5. Provide facilities for the adequate and safe administration
and storage of student medications.
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B. Each school shall maintain records of regular safety,
health, and fire inspections that have been conducted and
certified by local health and fire departments. The frequency
of such inspections shall be determined by the local school
board in consultation with the local health and fire
departments. In addition, the school administration shall:

1. Equip all exit doors with panic hardware as required by
the Virginia Uniform Statewide Building Code (£3-VAC-5-61-

10-etseg- 13 VAC 5-63); and

2. Conduct fire drills at least once a week during the first
month of school and at least once each month for the
remainder of the school term. Evacuation routes for
students shall be posted in each room. Additionally, at least
one simulated lock-down and crisis emergency evacuation
activity should be conducted early in the school year.

C. Each school shall have contingency plans for emergencies
that include staff certified in cardiopulmonary resuscitation
(CPR), the Heimlich maneuver, and emergency first aid. In
addition, the school administration shall ensure that the school
has:

1. Written procedures to follow in emergencies such as fire,
injury, iliness, allergic reactions, and violent or threatening
behavior. The plan shall be outlined in the student
handbook and discussed with staff and students during the
first week of each school year;

2. Space for the proper care of students who become ill;
and

3. A written procedure, in accordance with guidelines
established by the local school board, for responding to
violent, disruptive or illegal activities by students on school
property or during a school sponsored activity-; and

4. Written procedures to follow for the safe evacuation of
persons with special physical, medical, or language needs
who may need assistance to exit a facility.

8 VAC 20-131-270. School and community
communications.

A. Each school shall promote communication and foster
mutual understanding with parents and the community. Each
school shall:

1. Involve parents, citizens, community agencies, and
representatives from business and industry in developing,
disseminating, and explaining the biennial school plan; on
advisory committees; in curriculum studies; and in
evaluating the educational program.

2. Provide annually to the parents and the community the
School Performance Report Card in a manner prescribed by
the board. The information contained therein will be for the
most recent three-year period. Such information shall
include but not be limited to:

a. SOL test-scores—and-scores—on—the literacy —and

7 [

Virginia assessment program results including the b-
percentage of students tested, as well as the percentage

of students not tested;—to-include-abreakoutof students
ith-disabilit . i fici '

& b. Performance of students-with-disabilities-or-students
with—limited—English—preficieney student subgroups on
SOL—tests—and—alternate—assessments the Virginia
assessment program as appropriate.

e ¢. The accreditation rating awarded to the school.
£ d. Attendance rates for students.

g- e. Information related to school safety to include, but
not limited to, incidents of physical violence (including
fighting and other serious offenses), possession of
firearms, and possession of other weapons.

h- f. Information related to qualifications and experience
of the teaching staff including the percentage of the
school's teachers endorsed in the area of their primary
teaching assignment.

£ g. In addition, secondary schools' School Performance
Report Cards shall include the following:

(1) Advanced Placement (AP) information to include
percentage of students who take AP courses and
percentage of those students who take AP tests;

(2) International Baccalaureate (IB) information to
include percentage of students who are enrolled in 1B
programs and percentage of students who receive 1B
Diplomas;

(3) College-level course information to include
percentage of students who take college-level courses
including dual enrollment courses;

(4) Percentage of (i) diplomas, (ii) certificates awarded
to the senior class including GED credentials, and (iii)
students who do not graduate;

(5) Percentage-of students-in-alternative programs-that
Modified-Standard-Biploma; Information on the number
of students obtaining industry certifications, and
passing state licensure examinations and occupational
competency assessments while still in high school; and

: ¢ . omi
Governers-Schoels;-and

{8 (6) Percentage of drop-outs.

3. Cooperate with business and industry in formulating
career and technical educational programs and conducting
joint enterprises involving personnel, facilities, training
programs, and other resources.

4. Encourage and support the establishment and/or
continuation of a parent-teacher association or other
organization and work cooperatively with it.
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B. At the beginning of each school year, each school shall
provide to its students' parents or guardians information on the
availability of and source for receiving:

1. The learning objectives developed in accordance with the
provisions of 8 VAC 20-131-70 to be achieved at their
child's grade level or, in high school, a copy of the syllabus
for each of their child's courses, and a copy of the school
division promotion, retention, and remediation policies;

2. A—copy-of The Standards of Learning applicable to the
child's grade or course requirements and the approximate
date and potential impact of the child's next SOL testing;
and

3. An annual notice to students in all grade levels of all
requirements for Standard, Advanced Studies, and Modified
Standard Diplomas, and the board's policies on promotion
and retention as outlined in 8 VAC 20-131-30.

No-later-than-the-end-of-the-first semester-of-each-school
year; The division superintendent shall eertify report to the
department compliance with this subsection through the
preaccreditation eligibility procedures in 8 VAC 20-131-290.

8 VAC 20-131-280. Expectations for school accountability.

A. Schools will be accredited annually based on compliance
with preaccreditation eligibility requirements and achievement
of the school accountability requirements of 8 VAC 20-131-
300 C.

G- B. Each school shall be accredited based, primarily, on
achievement of the criteria established in 8 VAC 20-131-30 as
specified below:

3: 1. The awarding-of-an-acereditationrating-shall-be-based
on-the percentage of students passing SOL the Virginia

assessment program tests er—approved—additionaltests
deseribed—in—8-VAC—20-131-110-B—or in the four core
academic areas administered in the school with the
accreditation rating calculated on a trailing three-year
average that includes the current year scores and the
scores from the two most recent years in each applicable
academic area, or on the current year's scores, whichever
is higher.

2. The number of students who successfully complete a
remediation recovery program.

6- 3. Schools, with grade configurations that do not house a
grade or offer courses for which SOL tests or other
additional tests approved by the Board of Education as
outlined in 8 VAC 20-131-110 B are administered, will be
paired with another school in the division housing one or
more of the grades in which SOL tests are administered.
The pairing of such schools will be made upon the
recommendation of the local superintendent. The schools
should have a "feeder" relationship and the grades should
be contiguous.

Volume 22, Issue 6

Monday, November 28, 2005

799



Proposed Regulations

B- C. Subject to the provisions of 8 VAC 20-131-330, the
governing school board of special purpose schools such as
regional those provided for in § 22.1-26 of the Code of
Virginia, Governor's schools, special education schools,
alternative schools, or career and technical schools that serve
as the student's school of principal enrollment may seek
approval of an alternative accreditation plan from the Board of
Education. Special purpose schools with alternative
accreditation plans shall be evaluated on standards
appropriate to the programs offered in the school and
approved by the board prior to August 1 of the school year for
which approval is requested. Any student graduating from a
special purpose school with a Standard, Advanced Studies, or
Modified Standard Diploma must meet the requirements
prescribed in 8 VAC 20-131-50.

E- D. When calculating the passing rates on SOL tests for the
purpose of school accountability, the following tolerances for
limited English proficient (LEP) and transfer students will

apply:

: : . |
the- SOL end-of-course testing-

3- 1. The scores of LEP students enrolled in Virginia public
schools fewer than 11 semesters may be removed from the
calculation used for the purpose of school accreditation
required by 8 VAC 20-131-280 € B and 8 VAC 20-131-300
C. Completion of a semester shall be based on school
membership days. Membership days are defined as the
days the student is officially enrolled in a Virginia public
school, regardless of days absent or present. For a
semester to count as a completed semester, a student must
have been in membership for a majority of the membership
days of the semester. These semesters need not be
consecutive.

4- 2. In accordance with the provisions of 8 VAC 20-131-30,
all students who transfer into Virginia public schools are
expected to take and pass all applicable SOL tests unless

this—section in the content areas in which they receive
instruction.

5. 3. All students who transfer within a school division shall
have their scores counted in the calculation of the school's
accountability(accreditation) rating. Students who transfer
into a Virginia school from home instruction, another
Virginia school division, another state, or another country, in
grades kindergarten through 8 shall be expected to take all
applicable SOL tests or other additional tests approved by
the board as outlined in 8 VAC 20-131-110 B. If the transfer
takes place after the 20th instructional day following the
opening of school, the scores on these tests may be used in

calculating school aceeuntability-{accreditation) ratings.

6- 4. Students who transfer into a Virginia middle or high
school from home instruction, or from another state or
country, and enroll in a course for which there is an end-of-
course SOL test, shall be expected to take the test or other

additional tests for that course approved by the board as
outlined in 8 VAC 20-131-110 B. If the transfer takes place
after 20 instructional hours per course have elapsed
following the opening of school or beginning of the
semester, if applicable, the scores on those tests may be

used in calculating school aeeceuntability—(accreditation}
ratings in the year the transfer occurs.

% 5. Students who enroll on the first day of school and
subsequently transfer to a school outside of the division for
a total amount of instructional time equal to or exceeding
50% of a current school year or semester, whether the
transfer was a singular or multiple occurrence, and return
during the same school year shall be expected to take any
applicable SOL test. The scores of those tests may be used
in calculating the school aceountability-{accreditation) rating
in the year in which the transfers occur.

the ea_Fe_u a‘.'le © Fa senooks Ia.eegu Hability{accreditation)

9. 6. The board may alter the inclusions and exclusions
from the aceountability accreditation calculations by
providing adequate notice to local school boards.

E. The Board of Education may enact special provisions
related to the administration and use of any SOL test or tests
in a content area as applied to these regulations.

F. As a prerequisite to the awarding of an accreditation rating
as defined in 8 VAC 20-131-300, each new or existing school
shall document, in a manner prescribed by the board, the
following: (i) the division's promotion/retention policies
developed in accordance with the requirements of 8 VAC 20-
131-30, (ii) compliance with the requirements to offer courses
that will allow students to complete the graduation
requirements in 8 VAC 20-131-50, (iii) the ability to offer the
instructional program prescribed in 8 VAC 20-131-70 through
8 VAC 20-131-100, (iv) the leadership and staffing
requirements of 8 VAC 20-131-210 through 8 VAC 20-131-
240, and (v) the facilities and safety provisions of 8 VAC 20-
131-260.

8 VAC 20-131-290. Procedures for certifying accreditation
eligibility.
A. Schools will be accredited under these standards annually

based, in part, on compliance with the preaccreditation criteria
described in 8 VAC 20-131-280 F.

B. To be eligible for accreditation, the principal of each school
and the division superintendent shall eertify report to the
Department of Education:

1. The extent to which each school continues to meet
standards reported as met in the previous year described in
8 VAC 20-131-280 F.

2. That the SOL have been fully incorporated into the school
division's curriculum in all accreditation-eligible schools and
the SOL material is being taught to all students eligible to
take the SOL tests. This shall be certified ir-writing-to-the
board-no-later-thanJuly-1-of every-year; by each school
division superintendent as part of the preaccreditation
eligibility determination process.
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3. Actions taken to correct any noncompliance issues cited
in the previous year.

The principal of each school and the division superintendent
shall submit preaccreditation eligibility reports in a manner
prescribed by the board to the Department of Education.
Failure to submit the reports on time will constitute grounds for
denying accreditation to the school.

C. In keeping with provisions of the Standards of Quality, and
in conjunction with the six-year plan of the division, each
school shall prepare and implement a biennial school plan
which shall be available to students, parents, staff, and the
public. Each biennial school plan shall be evaluated as part of
the development of the next biennial plan. Schools may use
other plans to satisfy the requirement for the biennial plan with
prior written approval from the Department of Education.

D. With the approval of the local school board, local schools
seeking to implement experimental or innovative programs, or
both, that are not consistent with these standards shall submit
a waiver request, on forms provided, to the board for
evaluation and approval prior to implementation. The request
must include the following:

1. Purpose and objectives of the experimental/innovative
programs;

2. Description and duration of the programs;
3. Anticipated outcomes;

4. Number of students affected;

5. Evaluation procedures; and

6. Mechanisms for measuring goals, objectives, and student
academic achievement.

Except as specified below, the board may grant, for a period
up to five years, a waiver of these regulations that are not
mandated by state or federal law or designed to promote
health or safety. The board may grant all or a portion of the
request. Waivers of requirements in 8 VAC 20-131-30, 8 VAC
20-131-50, 8 VAC 20-131-70, and 8 VAC 20-131-280 through
8 VAC 20-131-340 shall not be granted, and no waiver may
be approved for a program which would violate the provisions
of the Standards of Quality.

8 VAC 20-131-300. Application of the standards.

A. Schools that meet the preaccreditation requirements
prescribed in 8 VAC 20-131-280 F shall be assigned one of
the following ratings as described in this section:

a 1. Fully Accredited;

b- 2. Accredited with Warning in (specified academic area or
areas);

¢- 3. Accreditation Denied;

d- 4. Conditionally Accredited;

&—ee e.dtatgle F—Withheld/ IF PrOVIRG g. choo Je. a

ir-2009).
B. Compliance with the student academic achievement
expectations shall be documented to the board directly
through the reporting of the results of student performance on
SOL tests and other alternative means of assessing student
academic achievement as outlined in 8 VAC 20-131-110 B.
Compliance with other provisions of these regulations will be
documented in accordance with procedures prescribed by the
board.

C. Accreditation ratings defined.
1. Fully accredited.

a. For school years 2004-05 through 2008-09, a school
will be rated Fully Accredited when its eligible students
meet the pass rate of 70% in each of the four core
academic areas except, i i i

i ; the pass rates
required shall be 75% in third and through fifth grade
English and 50% in third grade science and history/social
science. In schools housing grades kindergarten through
5, the English and mathematics pass rates for
accreditation purposes shall be calculated for these
grades as single rates by combining the scores of all third
grade and through fifth grade SOL tests administered in
English and by combining the scores of all third grade
and through fifth grade SOL tests administered in
mathematics.

Buring—the-tra Slte' ple tod ee"’e. 'g-ralings- earned
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enly- For schools housing grade configurations where
multiple pass rates apply, the results of the tests may be
combined in each of the four core academic areas for the
purpose of calculating the school's accreditation rating
provided the school chooses to meet the higher pass
rate.

c. With tests administered in the academic year 2009-10
for the accreditation ratings in school year 2010-11 and
beyond, a school will be rated Fully Accredited when its
eligible students meet the pass rate of 75% in English
and the pass rate of 70% in mathematics, science, and
history and social science.

d. For accreditation purposes, the pass rate will be
calculated as single rates for each of the four core
academic areas by combining all scores of all tests
administered in each subject area.

A school WI|| be Accredlted Wlth Warning in (specmc
academic area or areas) if it has achieved failed to achieve
Fully Accredited status but—has—failed—to—meet—the
requirements—to—maintain—that—status—in—any—ene—year.
Following-the-academicyear2005-06; Such a school may

remain in the Accredited with Warning status for no more
than three consecutive years.

5. 3. Accreditation Denied. Based on a school's academic
performance during academic years ending in 2006 and
beyond, a school shall be rated Accreditation Denied if it
fails to meet the requirements to be rated Fully Accredited,

: " o wit :

forth-insubdivision-4-c-of this-subsection for the preceding
three consecutive years or for three consecutive years
anytime thereafter.

In any school division in which 1/3 or more of the schools
have been rated Accreditation Denied, the superintendent
shall be evaluated by the local school board with a copy of
such evaluation submitted to the Board of Education no
later than December 1 of each year in which such condition
exists. In addition, the Board of Education may take action
against the local school board as permitted by the
Standards of Quality due to the failure of the local board to
maintain accredited schools.

7 4. Conditionally Accredited. New schools that are
comprised of students from one or more existing schools in
the division will be awarded this status for one year pending
an evaluation of the school's eligible students' performance
on SOL tests or additional tests deseribed—in—8VAC
20-131-110-B approved by the Board of Education to be
rated Fully Accredited. This rating may also be awarded to
a school that is being reconstituted in accordance with the
provisions of 8 VAC 20-131-340 upon agreement by the
Board of Education. A school awarded this rating under
those circumstances will revert to a status of Accreditation
Denied if it fails to meet the requirements to be rated Fully
Accredited by the end of the agreed upon term.

8 VAC 20-131-310. Action requirements for schools that
are Accredited with Warning.

A. With such funds as are appropriated by the General
Assembly, the Department of Education shall develop a
school academic review process and monitoring plan
designed to assist schools rated as Accredited with Warning.
All procedures and operations for the academic review
process shall be approved and adopted by the board.
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B. Any school that is rated Accredited with Warning in English
or mathematics is—expected—to shall adopt an a research-
based instructional methed intervention that has a proven
track record of success at raising student achievement in
those areas as appropriate.

C. The superintendent and principal shall certify in writing to
the Board of Education that such a—methed an intervention
has been adopted and implemented.

D. The board shall publish a list of recommended instructional
metheds interventions, which may be amended from time to
time.

E. Adoption of instructional metheds interventions referenced
in subsections B and D of this section shall be funded by
eligible local, state, and federal funds.

F. A three-year School Improvement Plan must be developed
and implemented, based on the results of an academic review
of each school that is rated Accredited with Warning upon
receipt of notification of the awarding of this rating and receipt
of the results of the academic review. The plan:

1. Shall be developed with the assistance of parents and
teachers and made available to the public;

2. Must include the components outlined in subsection G of
this section; and

3. Must be approved by the division superintendent and the
local school board and be designed to assist the school in
meeting the student achievement standard to be Fully
Accredited as outlined in 8 VAC 20-131-300.

G. The improvement plan shall include the following:

1. A description of how the school will meet the previsional
acereditation-benchmarks—er-the requirements to be Fully
Accredited, for each of the years covered by the plan;

2. Specific measures for achieving and documenting
student academic improvement;

3. A description of the amount of time in the school day
devoted to instruction in the core academic areas;

4. Instructional practices designed to remediate students
who have not been successful on SOL tests;

5. Intervention strategies designed to prevent further
declines in student performance;

6. Staff development needed,;

7. Strategies to involve and assist parents in raising their
child's academic performance;

8. The need for flexibility or waivers to state or local
regulations to meet the objectives of the plan; and

9. A description of the manner in which local, state, and
federal funds are used to support the implementation of the
components of this plan.

As part of its approval of the school improvement plan, the
board may grant a local school board a waiver from the

requirements of any regulations promulgated by the board
when such a waiver is available.

H. The school improvement plan and related annual reports
submitted to the board shall provide documentation of the
continuous efforts of the school to achieve the requirements to
become rated Fully Accredited. The board shall adopt and
approve all policies and formats for the submission of annual
reports under this section. The reports shall be due no later
than October 1 of the school year.

8 VAC 20-131-320. Provisionalaccreditation-benchmarks-
(Repealed.)

N e_d or—a-sehool to-achieve—ti e—fating oH ovisionany
Accred teeh. Meets—State Stal dards . H & acadernie yle_ ars
these-standards-

8 VAC 20-131-325. Recognitions and rewards for school
accountability performance.

A. Schools may be recognized by the Board of Education in
accordance with precedures guidelines it shall establish. Such
recognition may include:

1. Public announcements recognizing individual schools;
2. Tangible rewards;

3. Waivers of certain board regulations;

4. Exemptions from certain reporting requirements; or

5. Other commendations deemed appropriate to recognize
high achievement.

In addition to board recognition, local school boards shall
adopt policies to recognize individual schools through public
announcements, media releases, participation in community
activities for input purposes when setting policy relating to
schools and budget development, as well as other appropriate
recognition.

B. A school that maintains a passing rate on SOL tests or
other additional tests approved by the board as outlined in
8 VAC 20-131-110 B of 80%erabeve 95% in the four core
academic areas for two consecutive years may, upon
application to the Department of Education, receive a waiver
from seme—or—allprovisions—of-thefollowingregulations—and
reperting-requirementsfor-aperiod-of-up-to-three-years:
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8-MAC—20-131-140 College—preparation—programs—and

_ Adini . : i
regeHrements:

annual accreditation. A school receiving such a waiver shall
be Fully Accredited for a three-year period. However, such
school shall continue to annually submit documentation in
compliance with the preaccreditation requirements described
in 8 VAC 20-131-280 F.

C. Schools may be eligible to receive the Governor's Award
for Outstanding Hmprevement Achievement. This award will be
given to schools in—each—classification-defined-in-8-\AC20-
131-280-B rated below Fully Accredited that exceed—the

mprovement—evels—defined—in—8-VAC—20-131-320hby—10

Aceredited significantly increase the achievement of students
within student subgroups in accordance with guidelines
prescribed by the Board of Education.

8 VAC 20-131-330. Waivers.

Waivers of some of the requirements of this—chapter these
regulations may be granted by the Board of Education based
on submission of a request from the division superintendent
and chairman of the local school board. The request shall
include documentation of the need for the waiver. In no event
will waivers be granted to the requirements of Part Ill (8 VAC
20-131-30 et seq.) of thischapter these regulations.

8 VAC 20-131-340. Academic reviews, special provisions
and sanctions.

A. Beginning—with—the—2000-01-schoolyear, Schools rated

Accredited with Warning must undergo an academic review in
accordance with guidelines adopted by the board and prepare
a school improvement plan as required by 8 VAC 20-131-310.

B. . .
e be_alel AaY—eRACL-Special-pProvisions e_ated to—the
administ ation—a e use-of-any-SOL-test-of tests—in-a content
area-as-app e_d tothis-ehapte _Ie any per od during “I.'e.l Atlnye
school rated Accreditation Denied in accordance with 8 VAC
20-131-300 shall be subject to sanctions prescribed by the
Board of Education and affirmed through a memorandum of
understanding between the Board of Education and the local
school board. The memorandum of understanding shall be
entered into no later than 30 days after the opening of school.

The memorandum of understanding may include but not be
limited to:

1. Submitting status reports detailing implementation of
corrective actions to the Board of Education. The status
reports shall be signed by the school principal, division
superintendent, and the chair of the local school board. The
Board of Education may require the school principal,
division superintendent, and the chair of the local school
board to appear before the board to present such status
reports.

2. Undergoing an educational service delivery and
management review. The Board of Education shall
prescribe the content of such review and approve the
reviewing authority retained by the school division.

3. Employing a turnaround specialist credentialed by the
state to address those conditions at the school that may
impede educational progress and effectiveness and
academic success.

C. Any school rated Accreditation Denied shall provide
parents of enrolled students and other interested parties with
the following:

1. Written notice of the school’s accreditation rating within
30 calendar days of the natification of the rating from the
Department of Education;

2. A copy of the school division’s proposed corrective action
plan, including a timeline for implementation, to improve the
school’s accreditation rating; and

3. An opportunity to comment on the division’s proposed
corrective action plan.

Such public comment shall be received and considered by
the school division prior to finalizing the school division’s
corrective action plan and memorandum of understanding
with the Board of Education.

D. As an alternative to the memorandum of understanding
outlined in subsection B of this section, a local school board
may choose to enter into an agreement with the Board of
Education to reconstitute a school rated Accreditation Denied.
The reconstitution agreement may include any of the
provisions of subsection B of this section along with one or
more of the following actions:

1. Replacing all or a majority of the administrative staff and
a substantial percentage of the instructional staff;

2. Hiring a private or nonprofit management firm from a
Board of Education reviewed list; or

3. Converting the school to a charter school in accordance
with § 22.1-212.6 of the Code of Virginia, with consideration
given to collaboration with an institution of higher education
or other suitable entity.

If a local school board chooses to reconstitute a school, it may
apply for an accreditation rating of Conditionally Accredited as
provided for in 8 VAC 20-131-300 D 6. The Conditionally
Accredited rating may be extended for a period not to exceed
three years if the school is making progress toward a rating of
Fully Accredited in accordance with the terms of the
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agreement with the Board of Education. The school will revert
to a status of Accreditation Denied if it fails to meet the
requirements to be rated Fully Accredited by the end of the
term of the agreement.

E. The local school board may choose to close a school rated
Accreditation Denied or to combine such school with a higher
performing school in the division.

F. A local school board that has any school with the status of
Accreditation Denied shall annually report each school's
progress toward meeting the requirements to be rated Fully
Accredited to the Board of Education. The local board shall
submit such report in a manner prescribed by the Board of
Education no later than October 1 of each year. Such reports
on each school’s progress shall be included in the Board of
Education’s annual report on the condition and needs of public
education to the Governor, and the General Assembly
submitted on November 15 of each year.

G- G. Any school in violation of this-chapter these regulations
shall be subject to appropriate action by the Board of
Education including, but not limited to, the adjustment—or
withdrawal withholding or denial of a school's accreditation.

H. A school’s accreditation rating may be withheld by action of
the Board of Education for any school found to be in violation
of test security procedures pursuant to 8§ 22.1-19.1 of the
Code of Virginia.

I. The Board of Education may exercise its authority to seek
school division compliance with school laws pursuant to
relevant provisions of the Code of Virginia when any school
within a division is rated Accreditation Denied.

VA.R. Doc. No. R05-142; Filed November 9, 2005, 9:54 a.m.

L 4 *

TITLE 9. ENVIRONMENT

STATE AIR POLLUTION CONTROL BOARD

Titles of Requlations: 9 VAC 5-20. General Provisions (Rev.
D04) (amending 9 VAC 5-20-206).

9 VAC 5-40. Existing Stationary Sources (Rev. DO04)
(amending 9 VAC 5-40-300, 9 VAC 5-40-5060, 9 VAC 5-40-
5200, 9 VAC 5-40-5700, 9 VAC 5-40-5720, 9 VAC 5-40-5750,

9 VAC 5-40-6970, 9 VAC 5-40-7050, 9 VAC 5-40-7120,
9 VAC 5-40-7140, 9VAC 5-40-7210, 9 VAC 5-40-7240,
9 VAC 5-40-7250, 9 VAC 5-40-7260, 9 VAC 5-40-7270,
9 VAC 5-40-7300, 9 VAC 5-40-7330, 9 VAC 5-40-7360,

9 VAC 5-40-7800, 9 VAC 5-40-7880).

Statutory Authority: § 10.1-1308 of the Code of Virginia;
88 110 and 182 of the Clean Air Act; 40 CFR Part 51.

Public Hearing Date: January 12, 2006 - 10 a.m.
Public comments may be submitted until January 30, 2006.
(See Calendar of Events section
for additional information)

Agency Contact: Gary Graham, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4103, FAX (804) 698-4510, or
e-mail gegraham@deq.virginia.gov.

Basis: Section 10.1-1308 of the Virginia Air Pollution Control
Law authorizes the State Air Pollution Control Board to
promulgate regulations abating, controlling and prohibiting air
pollution in order to protect public health and welfare. Written
assurance from the Office of the Attorney General that the
State Air Pollution Control Board possesses the statutory
authority to promulgate the proposed regulation amendments
is available upon request.

Purpose: The purpose of 9 VAC 5-20-206 is to list those
areas in which additional emission standards are applicable in
order to attain and maintain air quality standards that are
designed for the protection of public health and welfare.

The purpose of the VOC emissions standards is to limit
emissions of air pollution that contribute to ambient air
concentrations of ground-level ozone to the level necessary
for (i) the protection of public health and welfare and (ii) the
attainment and maintenance of the air quality standards.

These amendments are being made to modify the VOC and
NOy emission control areas so that they include all of the
areas that have been designated as nonattainment, thereby
extending to those areas the benefit of those VOC emission
standards that are designed to limit ground-level ozone
formation, thereby better protecting the public health and
welfare in those areas.

Substance: The VOC and NOx emissions control areas
designated in 9 VAC 5-20-206 are being amended so that
those regulations that are used to enforce control measures
designed to attain the ozone air quality standard are
implemented within the new ozone nonattainment areas. A
new Fredericksburg VOC and NOy Emissions Control Area is
being created that consists of the County of Spotsylvania and
the City of Fredericksburg. The Richmond VOC and NOy
Emissions Control Areas are being expanded to include the
County of Prince George and the City of Petersburg. The
Hampton Roads VOC and NOy Emissions Control Areas are
being expanded to include the counties of Gloucester and Isle
of Wight.

Many of the Chapter 40 VOC emission standards will be
extended into the new eight-hour nonattainment areas
automatically when the VOC emissions control areas in 9 VAC
5-20-206 are amended. For new affected facilities subject to
these rules, compliance with the VOC emission standards is
automatically required by 9 VAC 5-40-20 to be achieved no later
than 90 days after the effective date of the amendment except
for sources that require certain physical or process changes to
comply, in which case compliance is required no later than one
year after the effective date of the amendment. These
automatically extended rules include:

Article 5 Synthesized Pharmaceutical Products
Manufacturing Operations

Article 6 Rubber Tire Manufacturing Operations
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Article 11  Petroleum Refinery Operations

Article 24  Solvent Metal Cleaning Operations Using Non-
Halogenated Solvents

Article 25  Volatile Organic Compound Storage and Transfer
Operations

Article 26
Article 27

Large Appliance Coating Application Systems
Magnet Wire Coating Application Systems

Article 28 Automobile and Light Duty Truck Coating
Application Systems

Article 29  Can Coating Application Systems

Article 30  Metal Coil Coating Application Systems

Article 31  Paper and Fabric Coating Application Systems
Article 32 Vinyl Coating Application Systems

Article 33  Metal Furniture Coating Application Systems
Article 34 Miscellaneous Metal Parts and Products Coating

Application Systems
Article 35  Flatwood Paneling Coating Application Systems

Article 37 Petroleum Liquid Storage and Transfer Operations

Article 39  Asphalt Paving Operations

Other Chapter 40 regulations are being amended to apply (or
not apply) within the appropriate VOC emissions control
areas:

Chapter 40, Article 4 is being amended to ensure that VOC
Reasonable Available Control Technique (RACT) is not
automatically required of all large VOC sources in the new
areas that were included in Richmond VOC Emissions Control
Area to make it correspond with the expanded Richmond
(marginal) 8-hour Ozone Nonattainment Area.

Chapter 40, Article 36 is being amended to provide
exemptions for small publication and packaging printing
rotogravure, and flexographic printing operations with a
potential to emit less than 100 tons of VOC per year within all
VOC emissions control areas other than the Northern Virginia
VOC Emissions Control Area instead of just in the Richmond
and Hampton Roads VOC Emissions Control Areas.

Chapter 40, Article 42 (Portable Fuel Containers), Article 48
(Mobile Equipment Repair and Refinishing), Article 49
(Architectural and Industrial Maintenance Coatings), and
Article 50 (Consumer Products) are being amended so that
the provisions also apply in the Richmond VOC Emissions
Control Area and in the new Fredericksburg VOC Emissions
Control Area instead of just in the Northern Virginia VOC
Emissions Control Area.

Chapter 40, Article 53 is being amended to apply to
lithographic printing operations in all VOC emissions control
areas instead of just in the Northern Virginia and Richmond
VOC Emissions Control Areas. The regulation is also being
amended to provide exemptions for small facilities with a
potential to emit less than 100 tons of VOC per year in the
newly applicable VOC emissions control areas (i.e. the

Hampton Roads, Western and Fredericksburg VOC Emissions
Control Areas).

The 90-day/one-year compliance schedule of 9 VAC 5-40-20
also applies to new affected facilities that are being made
subject to VOC emission standards under Article 36. Persons
affected by the extension of the provisions of Articles 42, 48,
49, and 50 to the Richmond and Fredericksburg VOC
Emission Control Areas must comply by January 1, 2008.
Compliance for affected faciliies now subject to VOC
emission standards under Article 53 will be required no later
than one year after the effective date of the amendment.

Issues: Public: The primary advantage to the public is that
the adoption of these regulations will significantly decrease
emissions of VOCs and the resultant formation of ground-level
ozone within the new eight-hour ozone nonattainment areas,
thus benefiting public health and welfare. The regulated
community may suffer some adverse financial impact as a
result of these amendments. There may be some facilities
that will have to install or upgrade emissions control
equipment. Some gas stations will have to install and test
vapor recovery systems. There will be some additional
emission control requirements and increased costs associated
with the manufacture and distribution of compliant coatings
and consumer products. These increased costs may be
passed on to the public in the form of price increases.

Department: The department will benefit from a better
understanding of air emissions from these areas, and will
benefit from more accurate long- and short-term air quality
planning though the state overall. There is a disadvantage to
the department in that more sources will have to be inspected
for noncompliant products, resulting in an increased workload.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The State Air Pollution
Control Board (the board) proposes to revise Chapters 20 and
40 of the Regulations for the Control and Abatement of Air
Pollution (9 VAC 5-20 and 9 VAC 5-40). Major changes
include:

1. The volatile organic compounds (VOC) and NOy emission
control areas designated in 9 VAC 5-20-206 will be
expanded in responding to the expansion of the new 8-hour
ozone nonattainment areas. The new Fredericksburg VOC
and NOy Emission Control Area is established that consists
of the County of Spotsylvania and the City of
Fredericksburg. The Richmond VOC and NOx Emission
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Control Area is being expanded to include the County of
Prince George and the City of Petersburg. The Hampton
Roads VOC and NOy Emission Control Area is being
expanded to include the counties of Gloucester and Isle of
Wight.

2. Some regulatory rules in Chapter 40 of the Regulations
for the Control and Abatement of Air Pollution (regulations)
that currently apply to certain emission control areas will be
expanded to other areas. Specifically, Article 42 (Portable
Fuel Containers), Article 48 (Mobile Equipment Repair and
Refinishing), Article 49 (Architectural and Industrial
Maintenance Coatings), and Article 50 (Consumer Products),
which currently apply in the Northern Virginia Emission
Control Area only, will be expanded to apply in the
Richmond and Fredericksburg areas as well. Article 53
(Lithographic Printing) will be expanded to apply in all VOC
emission control areas instead of just the Northern Virginia
and Richmond areas.

3. The board also proposes to amend some of the Chapter
40 rules that apply to certain VOC and NOx emission control
areas to manage the extension of applicability of these
provisions with coherence and consistency. For example,
Article 4 (General Process Operations) is being amended to
ensure that VOC Reasonable Available Control Technique
(RACT) is not required from large VOC sources in the newly
added areas within the Richmond VOC Emissions Control
Area. Article 36 (Packaging and Publishing Rotogravure
Printing, and Flexographic Printing) is being amended to
add appropriate exemptions for small facilities in those VOC
emissions control areas that currently have no such
exemptions. Article 37 (Storage or Transfer of Petroleum
Liquids) is being amended to remove applicability
redundancies resulting from this change and a previous
amendment that added the Western VOC Emissions
Control Areas.

Estimated economic impact. Ground-level or "bad" ozone is
not emitted directly into the air, but is created by chemical
reactions between oxides of nitrogen (NO,) and volatile
organic compounds (VOC) in the presence of sunlight.
Emissions from industrial facilities and electric utilities, motor
vehicle exhaust, gasoline vapors, and chemical solvents are
some of the major sources of NOy and VOC.

The federal Clean Air Act requires the Environmental
Protection Agency (EPA) to prescribe primary and secondary
air quality standards to protect public health and public
welfare, respectively, for each air pollutant for which air quality
criteria were issued before the enactment of the Clean Air Act
in 1970. These standards are known as the National Ambient
Air Quality Standards (NAAQS). Each state is required to
adopt and submit to the EPA a plan (the state implementation
plan or SIP) that provides for the implementation,
maintenance, and enforcement of NAAQS within each air
quality control region in the state.

Areas that do not meet the ozone NAAQS are designated as
ozone nonattainment areas as opposed to attainment or
unclassifiable areas. Nonattainment areas are further
classified as marginal, moderate, serious, severe, and

extreme, and are subject to more stringent measures as the
classification moves from marginal nonattainment to extreme
nonattainment. * The state regulations establish VOC and
NOy emissions control areas to provide the legal mechanism
to define the geographic areas in which Virginia implements
control measures to attain and maintain the air quality
standards for ozone. The emissions control areas may or may
not coincide with the nonattainment areas, depending on the
necessity of the planning requirements.

The original ozone air quality standard was a 1-hour standard.
Three VOC and NOy emissions control areas, Northern
Virginia, Hampton Roads, and Richmond, were established in
Virginia in order to implement control measures to attain the 1-
hour ozone air quality standard. On April 15, 2004, EPA
promulgated its decision as to the 8-hour ozone NAAQS and
some of the planning requirements. The new 8-hour ozone
nonattainment areas became effective on June 15, 2004,
together with the 1-hour standard. The 8-hour standard
replaced the 1-hour standard on June 15, 2005. Accordingly,
the board promulgated the state 8-hour ozone nonattainment
areas that took effect on August 25, 2004. In order to
implement control measures to attain and maintain the air
quality standards for ozone, the board proposes to expand the
VOC and NOy emissions control areas (9 VAC 5-20-206) and
extend the geographic applicability of the VOC and NOx
regulatory rules in Chapter 40 of the regulations into the new
8-hour nonattainment areas.

The proposed regulation will expand the VOC and NOy
emission control areas designated in 9 VAC 5-20-206. The
new Fredericksburg VOC and NOyx Emission Control Area is
being established that consists of the County of Spotsylvania
and the City of Fredericksburg. The Richmond VOC and NOx
Emission Control Area is being expanded to include the
County of Prince George and the City of Petersburg, and the
Hampton Roads VOC and NOx Emission Control Area is
being expanded to include the counties of Gloucester and Isle
of Wight. Most of the Chapter 40 VOC emission standards
apply to VOC and NOy emission control areas designated in
9 VAC 5-20-206 and will be extended automatically to include
these newly added areas when the VOC emissions control
areas in 9 VAC 5-20-206 are amended. Part A of Table 1
provides a list of these Chapter 40 VOC rules.

! The Richmond Ozone Nonattainment Area was reclassified from moderate to
marginal on November 3, 2004, which was effective since January 1, 2005,
based on a decision by EPA.

2 The western Virginia Emission Control Area, which was designated
nonattainment for the 8-hour ozone standard, was added to the list of VOC and
NO, Emissions Control Area in March 2004 (Rev. N04), prior to the EPA’s final
decision regarding the 8-hour nonattainment areas.
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Table 1. Proposed Change in Applicability of the Regulatory Rules in Chapter 40

Article
# Source Type # Applicability
1 Synthesized pharmaceutical product manufacturing 5
2 Rubber tire manufacturing operations 6
3 Petroleum refineries operations 11
4 Solvent metal cleaning operations 24
5 VOC storage and transfer operations 25
A 6 Large app_hance (foatlng opt.eratlons 26 VOC emission control areas
7 Magnet wire coating operations 27 designated in 9 VAC 5-20-206
8 Automobile and light duty truck coating operations 28 (some with exemption),
9 | Can coating operations 29 applicability automatically _
10 | Metal coil coating operations 30 Z)r;p:r:]c?:; after SVAC 5-20-206 is
11 | Paper and fabric coating operations 31 '
12 | Vinyl coating operations 32
13 | Metal furniture coating operations 33
14 | Miscellaneous metal parts coating operations 34
15 | Flatwood paneling coating operations 35
Packaging and publishing rotogravure printing, and flexographic
16 | printing 36
17 | Petroleum Liquid Storage and Transfer Operations 37
18 | Asphalt paving operations. 39
19 Portgble fu?' contamer; o 42 Currently apply to the Northern
B 20 | Mobile equipment repair and refinishing 48 Virginia area (with exemption), will
21 | Architectural and Industrial Maintenance Coatings 49 be expanded to the Richmond and
22 | Consumer product 50 Fredericksburg areas.
Currently apply to the Northern
and Richmond areas (with
exemption), will be expanded to
C | 23 | Lithographic printing 53 all VOC areas

As a result of the amendment of 9 VAC 5-20-206, facilities
in the newly added VOC control areas including
Spotsylvania County, Prince George County, Gloucester
County, Isle of Wight County and the cities of
Fredericksburg and Petersburg (newly added VOC control
areas), will be required to comply with the corresponding
VOC rules no later than 90 days after the effective date of
the amendment. Exceptions are given for sources that
require certain physical or process changes to comply, in
which case compliance is required no later than one year
after the effective date of the amendment. Some facilities
will have to install or upgrade emissions control equipment.
Some gas stations will have to install and test vapor
recovery systems. There will be some additional emission
control requirements and increased costs associated with
the manufacture and distribution of compliant coatings and
consumer products.

The fifth column of Table 2 shows the projected source
specific costs in the newly affected areas for some of the
source types listed in part A of Table 1. According to
Virginia Department of Environmental Quality, source-
specific cost estimates were not determined for all the
applicable source types because no facilities were identified
for some of the source types. And, the source specific

costs provided in Table 2 are the maximum possible costs
in the newly applicable areas, while the actual costs will
depend on the size, type, and location of the facilities, the
controls required, and how many of the control
requirements have been already installed currently.
Specifically, the projected total cost will be as much as
$65,000 to bring the facilities in synthesized pharmaceutical
manufacturing into compliance. For petroleum transfer and
storage operations including Stage | requirements for any
applicable gasoline dispensing facilities, the projected cost
could be as much as $5,600,000 to bring all of the identified
and unidentified facilities into compliance. Implementing
Stage Il requirements, in addition to the other petroleum
transfer and storage operations requirements, at gasoline
dispensing facilities in Prince George County and
Petersburg may cost as much as $200,000.% The projected
cost will be $56,000 for paper and fabric coating operations,
and $110,000 for solvent metal cleaning operations. For
asphalt paving operations, a total cost of $39,000 is
estimated for bringing the known facilities and any

3 Stage Il regulations only apply within Northern Virginia and Richmond VOC
Emission Control Areas. (9 VAC 5-40-5200)
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additional unidentified facilities into compliance. Large
facilities in flexographic, packaging rotogravure and
publication rotogravure printing with a potential to emit 100
tons or more of VOC per year will cost as much as $73,000
to comply in the new added VOC control areas.

For those source types with no source specific costs
available, the average cost per ton of VOC removal will be
$115,000 for miscellaneous parts coating operations and
$2,400 for the other source types (sixth column of Table 2),
if any such facilities exist. The actual figure for each facility
will vary widely depending on the source type, size,
location, and controls required.

Table 2. Projected Cost of Implementing the Chapter 40 Rules in the Newly Applicable Areas

Projected Cost per Ton of
Total Cost Emission
Article | ($) Reductions
# Source Type # ($/ton)
1 Synthesized pharmaceutical product manufacturing 5 65,000 2,400
2 Rubber tire manufacturing operations 6 2,400
3 Petroleum refineries operations 11 2,400
4 Solvent metal cleaning operations 24 110,000 1,400
5 VOC storage and transfer operations 25 2,400
A |6 Large appliance coating operations 26 2,400
7 Magnet wire coating operations 27 2,400
8 Automobile and light duty truck coating operations 28 2,400
9 Can coating operations 29 2,400
10 Metal coil coating operations 30 2,400
11 Paper and fabric coating operations 31 56,000 2,400
12 Vinyl coating operations 32 2,400
13 Metal furniture coating operations 33 2,400
14 Miscellaneous metal parts coating operations 34 115,000
15 Flatwood paneling coating operations 35 2,400
Packaging and publishing rotogravure printing, and 73,000 2,000
16 flexographic printing 36
Stage I 2,400
5,600,000;
Stage I
17 Petroleum Liquid Storage and Transfer Operations 37 200,000*
18 Asphalt paving operations 39 39,000 121
20 Portable fuel containers 42 13,000 450
g 21 Mobile equipment repair and refinishing 48 88,000 1,534
22 Architectural and Industrial Maintenance Coatings 49 1,100,000 6,400
23 Consumer products 50 84,000 800
Cl24 Lithographic printing 53 1,300,000 2,000

* Petroleum transfer and storage operations, including Stage | requirements for any applicable gasoline dispensing facilities could cost as much as $5,600,000;
Implementing Stage Il requirements, in addition to the other petroleum transfer and storage operations requirements, at gasoline dispensing facilities in Prince
George County and Petersburg may cost as much as $200,000 more. (Stage Il regulations only apply within Northern Virginia and Richmond VOC Emission Control

Areas)
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The proposed regulation will also expand the applicability of
some Chapter 40 rules from the Northern Virginia VOC
Emissions Control Area to the Richmond and Fredericksburg
VOC areas in addition to the Northern Virginia area. These
rules, as listed in part B of Table 2, include Article 42 (Portable
Fuel Containers), Article 48 (Mobile Equipment Repair and
Refinishing), Article 49 (Architectural and Industrial Maintenance
Coatings), and Article 50 (Consumer Products). Owners and
operators of facilities that manufacture or distribute portable
fuel containers, architectural and industrial maintenance
coatings5 and certain categories of consumer products that
contain VOC® for sale within Spotsylvania County, Charles
City County, Chesterfield County, Hanover County, Henrico
County, Prince George County, and the cities of
Fredericksburg, Colonial Heights, Hopewell, Richmond, and
Petershurg will be affected. According to DEQ, the total costs
associated with expanding the applicability of the VOC
standards are predicted to be up to $84,000 for consumer
products, and $1,100,000 for architectural, industrial and
maintenance coating. The costs to the manufacturers of
expanding the applicability of spillage requirements for
portable fuel containers into the Richmond and
Fredericksburg VOC Emissions Control Areas are expected
to be up to $13,000. And the total cost associated with
expanding the applicability of the VOC limits for mobile repair
and refinishing operations to facilities in the Fredericksburg
and Richmond VOC Emissions Control Areas could be as
much as $88,000.

The Lithographic Printing regulation (Article 53) in Chapter 40
of the regulations, which currently apply only within Northern
Virginia and Richmond VOC Emission Control Areas, will be
expanded to apply in all VOC emission control areas.
Owners and operators of lithographic printing facilities with a
potential to emit 100 tons of VOC per year or more may be
affected in Spotsylvania County, Prince George County,
Gloucester County, Isle of Wight County, James City County,
York County, Botetourt County, Frederick County, Roanoke
County and the cities of Fredericksburg, Petersburg,
Chesapeake, Hampton, Newport News, Norfolk, Poquoson,
Portsmouth, Suffolk, Virginia Beach and Williamsburg. The
projected total cost to bring the identified lithographic printing
facilities into compliance could be as much as $1,300,000.
The actual figure, again, will vary widely depending on the
size and location of the facility, the controls required, and how
many of the requirements have been installed currently.

The board also proposes to amend some of the Chapter 40
rules that apply to certain VOC and NOx emission control
areas to manage the extension of applicability with coherence
and consistency. For example, 9 VAC 5-40-300 (Article 4,
General Process Operations) is being amended to ensure
that RACT is not required from large VOC sources in the
newly added localities in the Richmond VOC Emissions
Control Area -- Prince George Country and Petersburg City.

® Architectural and industrial maintenance coatings include, but not limited to,
aints, varnishes, sealers, primers, and stains.
Examples of consumer products that contain VOC are adhesives, air
fresheners, deodorants, cleaning supplies, degreasers, pesticides, and hair
products.

Article 4 currently applies to the Northern Virginia and
Richmond Emissions Control Areas designated in 9 VAC 5-
20-206. With the addition of Prince George County and
Petersburg to the Richmond VOC Emissions Control Area,
VOC RACT would normally automatically apply to all large
existing sources in the County of Prince George and the City
of Petersburg. However, the Richmond Ozone nonattainment
Area was reclassified from moderate to marginal on
November 3, 2004, and this reclassification became effective
from January 1, 2005. According to DEQ, EPA only requires
existing sources in nonattainment areas that are classified as
moderate and above to implement VOC RACT. Since
currently there is no EPA requirement that requires Virginia to
do VOC RACT in these newly added areas, Atrticle 4 is being
amended to ensure that large existing facilities in Prince
George County and Petersburg city will not be automatically
required to do VOC RACT before the EPA publishes new
guidance on the requirements for nonattainment areas. This
amendment will not change the requirements for facilities in
the newly added areas and therefore will not have any
economic impact.

Article 36 (Packaging and Publishing Rotogravure Printing,
and Flexographic Printing) will be amended to add
appropriate exemptions for small facilities with a potential to
emit less than 100 tons of VOC per year in the Western
Virginia Area (Botetourt County, Frederick County, Roanoke
County and the cities of Roanoke, Salem and Winchester).
Article 36 applies to all the VOC emission control areas
designated in 9 VAC 5-20-206 with small facilities exempted
from compliance. According to DEQ, currently the small
facilities in the Western Virginia Area with a potential to emit
less than 100 tons of VOC per year are not required to
comply but were not exempted from compliance when the
Western Virginia Emission Control Area was added to the list
of VOC and NOy emissions control areas in March 2004. The
proposed change of the language will only technically exempt
compliance of these facilities without causing any economic
effect.

In sum, the expansion of the applicability of the Chapter 40
rules listed in Table 1 will cause a projected total cost of as
much as $8,728,000, not including the potential cost for those
categories whose projected source specific costs are not
available. The actual cost, however, may be only a fraction of
this number depending on how many of the requirements
have been fulfilled currently. The increased costs will reduce
profit for the businesses and may be passed on to the public
in the form of price increases.

On the other hand, the proposed change in the extension of
applicability will significantly decrease emissions of VOCs and
therefore reduce the level of ground level ozone within the
new eight-hour ozone nonattainment areas, thus benefiting
public health and welfare. According to EPA, exposure to
ozone at the ground level can cause a number of respiratory
problems such as irritation of the respiratory system, reduced
operation of the lungs, inflammation and damage to the cells
lining the lungs, and aggravation of existing lung problems.
Repeated ozone exposure can cause permanent damage to
children’s developing lungs and accelerate the decline in lung
function with age in adults. Thus, reducing the level of ozone
will provide economic benefits in the future in terms of
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respiratory health problems and fatalities prevented (reflected
in lower health care and other costs) and increased
productivity. Levy, Carrothers, Tuomisto, Hammitt and Evans
(2001) studied the public health benefits of reduced ozone
concentrations in Houston, Texas, and estimated that the
annual monetary value of health benefits from reducing ozone
concentrations in Houston is approximately $10 per person
per microgram per cubic meter (24-hour average) reduced
(95% confidence interval, $0.70-$40). In a study of ozone
reductions in the Los Angeles Air Basin, Smith, Sieg, Banzhaf
and Walsh (2003) indicated that the estimated annual general
equilibrium benefits in 2000 and 2010 associated with the
ozone reductions due to continuing the policies mandated
under the 1990 Clean Air Act Amendments range from $33 to
$2,400 annually per household (in 1990 dollars).

Table 3 shows the estimated VOC emission reductions for
some of the source types provided by DEQ. The estimated
VOC emission reductions for the other source types are not
available because there is no inventory data. The proposed
regulatory action will reduce VOC emissions by as much as
3,916 tons per year. Since the relationship between ozone
formation and VOC and NOx emissions is nonlinear and must
be modeled, it is not possible to predict local changes in the
maximum ambient air concentration of ozone without
extensive and time-consuming modeling. Thus the total
benefits resulting from these VOC reductions cannot be
calculated in monetary terms. Therefore it is unknown
whether the total benefit would exceed the maximum
estimated total cost of the VOC emission reductions as
proposed.

Table 3. Estimated VOC Emission Reductions in the Newly Applicable Areas

Source Type Article # Estimated Emission
Reductions in the Newly
Affected Areas
(Tons/Year)
Synthesized pharmaceutical product 5 27
manufacturing
Solvent metal cleaning operations 24 79
Paper and fabric coating operations 31 23
Packaging and publishing rotogravure printing, and 36
flexographic printing 37
Petroleum Liquid Storage and Transfer Operations 37 24127
Asphalt Paving 39 322
Portable Fuel Containers 42 28
Mobile Equipment Repair and Refinishing 48 57
Architectural and Maintenance Coatings 49 178
Consumer Products 50 105
Lithographic printing 53 648

Businesses and entities affected. The proposed regulation
will affect the owners and operators of the facilities in the
categories listed in Table 1 in the newly affected areas. For
example, some facilities will have to install or upgrade
emissions control equipment. Some gas stations will have to
install and test vapor recovery systems. Manufacturers of
portable fuel containers, architectural coatings and consumer
products will have to ensure that the products they produce
for sale in the newly applicable areas comply with the VOC
limits specified in the corresponding regulations. Distributors

and retail outlets are required to distribute or sell the products
that meet with the VOC standards. Table 4 shows the
number of businesses that might be affected for some of the
source types.8 According to DEQ, the number of businesses
that are going to be affected is not available for the other
source types due to lack of inventory and size of the
businesses. Customers will also be affected because part of
the increased cost will be passed on to them in the form of
price increases.

” As much as 2,330 tons per year from the various petroleum liquid storage and transfer operations in the affected areas, excluding Stage Il gasoline dispensing
requirements. As much as 82 tons per year from implementing Stage |l gasoline dispensing requirements in Petersburg and Prince George County.
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Table 4. Number of Businesses to be Affected

Source Type Article # Number of Businesses to be

Affected

Synthesized pharmaceutical product manufacturing 5 1

Solvent metal cleaning operations 24 significant but unknown
number®

Paper and fabric coating operations 31 1

Packaging and publishing rotogravure printing, and 36 7

flexographic printing

Petroleum Liquid Storage and Transfer Operations 37 8g'?

Asphalt paving operations. 39 4

Portable fuel containers 42 Manufacturers: 7;

Architectural and Industrial Maintenance Coatings 49 Other facilities: 1081"*

Consumer product 50

Mobile equipment repair and refinishing 48 114%

Lithographic printing 53 7

Localities particularly affected. The proposed regulation will
only affect localites in the newly applicable areas.
Specifically, facilities in part A of Table 1 in Spotsylvania
County, Prince George County, Gloucester County, Isle of
Wight County and the cities of Fredericksburg and
Petersburg will be affected. Facilities in part B of Table 1 in
Richmond and Fredericksburg VOC Emission Control
Areas will be required to comply with the corresponding
regulations. Also affected are facilities in Lithographic
printing in all VOC emission control areas other than
Northern Virginia.

Projected impact on employment. The proposed regulation
is likely to have a negative impact on employment. The
increased cost for the businesses in the newly applicable
areas to comply with the regulations will reduce their profits
and could result in people being laid off at the facilities.
There might also be a migration from the facilities in the
newly applicable areas to the current applicable areas,
since those in the newly applicable areas will lose their
current advantage due to noncompliance. Moreover, firms
may choose to move to or locate in localities that remain
attainment areas.

Effects on the use and value of private property. The
proposed regulation is likely to have a negative impact on

the use and value of private properties in the newly
applicable areas because of the increased costs and
reduced profits for the businesses affected. On the other
hand, the proposed regulation will significantly reduce the
amount of ground level ozone in the newly applicable areas
and therefore may have a positive impact on the value of
the residential properties in these areas.

Small businesses: costs and other effects. Small
businesses in the newly applicable areas, if not exempted,
will be required to comply with the corresponding rules and
therefore incur an increase in cost. For example, gas
stations in the newly applicable areas will be affected
mainly by three of the Chapter 40 regulations. Firstly, gas
stations in Prince George County and Petersburg City will
be required to install Stage Il vapor recovery system, as a
result of the automatic expansion of applicability of Article
37 to the newly applicable VOC control areas. The
estimated cost of installing the Stage Il controls will be
between $24,000 and $41,000 for an existing service
station.13 ~ Secondly, gas stations in Richmond and
Fredericksburg VOC Emission Control Areas that sell
portable fuel containers will be required to sell only certain
types that meet with the VOC limits in the Portable Fuel
Containers Regulations as a result of expansion of the
applicability of Article 42. According to Virginia Petroleum

° There are likely to be a significant but unknown number of businesses with small, unregistered solvent cleaning operations associated with other business
ooperations such as automobile repair shops, metal-working shops, and certain types of coating operations, which may be affected.

% This is the number as of 2001. 55 gasoline dispensing stations were registered in Spotsylvania County, Gloucester County, Isle of Wight County and the city of
Fredericksburg , 23 gasoline dispensing stations registered in Prince George County and the city of Petersburg.

* Other facilities include distributors, retail outlets and contractors. This number is provided by DEQ by searching the Virginia Employment Commission database.
*2 provided by DEQ by searching the Virginia Employment Commission database.
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Council, gas cans that "lock in" vapors cost about $17-20
and a standard portable gas container may cost $3-5.
Since the service stations only sell the containers
infrequently, this impact will not be big. Finally, as a result
of expanded applicability of Article 50, convenience stores
in the Richmond and Fredericksburg VOC Emission Control
Areas that sell the consumer products will be required to
sell only those that meet with the VOC standards in the

Consumer Product Regulation. However, part of the price
difference will be passed on to the consumers.

Table 5 shows the number of small businesses that are
going to be affected in some of the source types.
According to DEQ, the number of small businesses that are
going to be affected is not available for the other source
types due to lack of inventory and size of the businesses.

Table 5. Number of Small Businesses to be Affected

Source Type Article Number of Small Businesses
# to be Affected
Synthesized pharmaceutical product manufacturing 5 1
Solvent metal cleaning operations 24 significant but unknown
number™

Paper and fabric coating operations 31 1
Packaging and publishing rotogravure printing, and 36 7
flexographic printing
Petroleum Liquid Storage and Transfer Operations 37 8g'®
Asphalt paving operations. 39 4
Portable fuel containers 42 Manufacturers: 7; 1
Architectural and Industrial Maintenance Coatings 49 Other facilities: 1081
Consumer product 50
Mobile equipment repair and refinishing 48 114
Lithographic printing 53 7

By the Clean Air Act, once the nonattainment areas are  Summary:

defined, each state is obligated to submit a SIP demonstrating
the control measures in areas designated as nonattainment
under the 8-hour ozone standard. The control measures
contained in SIPs usually fall into two categories: those
mandated by the Act or federal government and those
selected at the discretion of the state. The proposed
regulatory change is being initiated to meet a specific
requirement of the Clean Air Act, where the state does not
have discretion. Moreover, as an alternative regulatory
change, a cap-and-trade program will require more resources
and time to develop and implement. So there will be no
alternative method that will have a smaller adverse impact.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The department has
reviewed the economic impact analysis prepared by the
Department of Planning and Budget and has no comment.

Currently, Chapter 40 of the Regulations for the Control and
Abatement of Air Pollution contains a number of rules

used to enforce control measures designed to attain and
maintain the ozone air quality standard. The geographic
applicability of these rules is defined by establishing VOC
and NOx emissions control areas (in a list located in 9 VAC
5-20-206 of Chapter 20).

These rules are being expanded into the new eight-hour
ozone nonattainment areas. Accordingly, 9 VAC 5-20-206
is being amended to establish new Fredericksburg NOy and
VOC Emissions Control Areas and to expand the Richmond
and Hampton Roads VOC and NOyx Emissions Control
Areas to include those counties and cities in the
corresponding new eight-hour ozone nonattainment areas
that were not previously listed in 9 VAC 5-20-206.

* There are likely to be a significant but unknown number of businesses with small, unregistered solvent cleaning operations associated with other business
OJJerations such as automobile repair shops, metal-working shops, and certain types of coating operations, which may be affected.

*® This is the number as of 2001. 55 gasoline dispensing stations were registered in Spotsylvania County, Gloucester County, Isle of Wight County and the city of
Fredericksburg , 23 gasoline dispensing stations registered in Prince George County and the city of Petersburg.

*® Other facilities include distributors, retail outlets and contractors. This number is provided by DEQ by searching the Virginia Employment Commission database.

" Provided by DEQ by searching the Virginia Employment Commission database.
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Most of these Chapter 40 rules contain, in the applicability
section, the following statement: "The provisions of this
article apply to sources of volatile organic compounds in
volatile organic compound emissions control areas
designated in 9 VAC 5-20-206." Therefore the provisions of
these rules will automatically apply within all of the new
VOC emissions control areas.

Some Chapter 40 rules (specifically, Articles 4, 36, 37 and
53) have provisions that apply only to certain existing VOC
and NOy emissions control areas. Each of these rules are
being amended individually in order to manage the
extension of applicability of these provisions to the
additional VOC and NOx emission control areas with
coherence and consistency. Atrticle 4 is being amended to
ensure that VOC RACT is not required from large VOC
sources in the new areas within the expanded Richmond
VOC Emissions Control Area. Article 36 (Packaging and
Publishing Rotogravure Printing, and Flexographic Printing)
is being amended to add appropriate exemptions for small
facilities in those VOC emissions control areas that currently
have no such exemptions. Article 37 (Storage or Transfer
of Petroleum Liquids) is being amended to remove
applicability redundancies resulting from this change and a
previous amendment that added the Western VOC
Emissions Control Area. Article 53 (Lithographic Printing) is
being amended to apply in all VOC emissions control areas
instead of just in the Northern Virginia and Richmond VOC
Emissions Control Areas. Article 53 is also being amended
to provide appropriate exemptions for small facilities in the
newly applicable VOC emissions control areas.

Other Chapter 40 regulations were originally adopted to
apply only within the Northern Virginia VOC Emissions
Control Area. Most of these rules will be expanded to apply
in the Richmond and Fredericksburg eight-hour ozone
nonattainment areas. Accordingly, the following Chapter
40 regulations are being amended to apply within the
Richmond and Fredericksburg VOC Emissions Control
Areas in addition to the Northern Virginia VOC Emissions
Control Area: Article 42 (Portable Fuel Containers), Article
48 (Mobile Equipment Repair and Refinishing), Article 49
(Architectural and Industrial Maintenance Coatings), and
Article 50 (Consumer Products).

For most of the facilities that will be subject to new or more
stringent VOC emission standards as a result of this
amendment, compliance is automatically required by 9 VAC
5-40-20 to be achieved either within 90 days or one year
after the effective date of the amendment, depending on
whether or not the source is required to make certain
physical or process changes to the facility to comply. For
affected facilities that will be subject to new or more
stringent VOC emission standards under Article 53,
compliance will be required no later than one year after the
effective date of the amendment. Persons affected by the
extension of the provisions of Articles 42, 48, 49 and 50 to
the Richmond and Fredericksburg VOC Emission Control
Areas must comply by January 1, 2008.

9 VAC 5-20-206. Volatile organic compound and nitrogen

PART Il

AIR QUALITY PROGRAMS.

oxides emissions control areas.

Emissions control areas are geographically defined below by

locality for the pollutants indicated.

1. Volatile organic compounds.

a. Northern Virginia Emissions Control Area.

Arlington County
Fairfax County
Loudoun County

Prince William County

Stafford County

Alexandria City
Fairfax City

Falls Church City
Manassas City
Manassas Park City

b. Fredericksburg Emissions Control Area.

Spotsylvania County

Fredericksburg City

b- c. Richmond Emissions Control Area.

Charles City County
Chesterfield County
Hanover County
Henrico County

Prince George County

Colonial Heights City
Hopewell City
Petersburg City
Richmond City

¢ d. Hampton Roads Emissions Control Area.

Gloucester County
Isle of Wight County
James City County*
York County*
Chesapeake City
Hampton City
Newport News City

Norfolk City
Poquoson City*
Portsmouth City
Suffolk City
Virginia Beach City
Williamsburg City

- e. Western Virginia Emissions Control Area.

Botetourt County
Frederick County
Roanoke County

. Nitrogen oxides.

Roanoke City
Salem City
Winchester City

a. Northern Virginia Emissions Control Area.

Arlington County
Fairfax County
Loudoun County

Prince William County

Stafford County

Alexandria City

Fairfax City

Falls Church City
Manassas City
Manassas Park City

b. Fredericksburg Emissions Control Area.

Spotsylvania County

Fredericksburg City

b- c. Richmond Emissions Control Area.

Charles City County
Chesterfield County
Hanover County
Henrico County

Prince George County

Colonial Heights City
Hopewell City
Petersburg City
Richmond City
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€ d. Hampton Roads Emissions Control Area.

Norfolk City
Poquoson City
Portsmouth City
Suffolk City
Virginia Beach City
Williamsburg City

Gloucester County
Isle of Wight County
James City County
York County
Chesapeake City
Hampton City
Newport News City

d- e. Western Virginia Emissions Control Area.

Botetourt County Roanoke City

Frederick County Salem City
Roanoke County Winchester City
PART II.

EMISSION STANDARDS.

ARTICLE 4.
EMISSION STANDARDS FOR GENERAL PROCESS
OPERATIONS (RULE 4-4).

9 VAC 5-40-300. Standard for volatile organic compounds.

A. No owner or other person shall cause or permit to be
discharged from any affected facility any volatile organic
compound emissions in excess of that resultant from using
reasonably available control technology.

B. The provisions of this section apply to all facilities that (i)
are within a stationary source in the Northern Virginia or
Richmond Emissions Control Area (see 9 VAC 5-20-206) and
(i) are within a stationary source that has a theoretical
potential to emit 25 tons per year or greater in the Northern
Virginia Emissions Control Area or 100 tons per year or
greater in the Richmond Emissions Control Area. For the
purposes of this section only, the Richmond Emissions
Control Area does not include Prince George County and
Petersburg City. Theoretical potential to emit shall be based
on emissions at design capacity or maximum production and
maximum operating hours (8,760 hours/year) before add-on
controls, unless the facility is subject to state and federally
enforceable permit conditions which limit production rates or
hours of operation. Emissions from all facilities, including
facilities exempt from any other emission standard for volatile
organic compounds in this chapter, shall be added together to
determine theoretical potential to emit.

C. For facilities subject to the provisions of this section, the
owners shall within three months of the effective date of this
emission standard (i) notify the board of their applicability
status, (ii) commit to making a determination as to what
constitutes reasonably available control technology for the
facilities and (iii) provide a schedule acceptable to the board
for making this determination and for achieving compliance
with the emission standard as expeditiously as possible but
not later than the following dates:

1. For facilities in the Northern Virginia Emissions Control
Area with a theoretical potential to emit 50 tons per year or
greater, May 31, 1995.

2. For facilities in the Northern Virginia Emissions Control
Area with a theoretical potential to emit 25 tons per year or
greater, but less than 50 tons per year, May 31, 1996.

3. For facilities in the Richmond Emissions Control Area
with a theoretical potential to emit 100 tons per year or
greater, May 31, 1995.

ARTICLE 36.
EMISSION STANDARDS FOR FLEXOGRAPHIC,
PACKAGING ROTOGRAVURE, AND PUBLICATION
ROTOGRAVURE PRINTING LINES (RULE 4-36).

9 VAC 5-40-5060. Applicability and designation of affected
facility.

A. Except as provided in subsections C, D, and E of this
section, the affected facility to which the provisions of this
article apply is each flexographic, packaging rotogravure, or
publication rotogravure printing line which uses a substrate
other than a textile.

B. The provisions of this article apply only to sources of
volatile organic compounds in volatile organic compound
emissions control areas designated in 9 VAC 5-20-206.

C. Exempted from the provisions of this article are
flexographic, packaging rotogravure, and publication
rotogravure facilities in the Northern Virginia Volatile Organic
Compound Emissions Control Area whose potential to emit is
less than 25 tons per year of volatile organic compounds,
provided the emission rates are determined in a manner
acceptable to the board. All volatile organic compound
emissions from printing inks and cleaning solutions shall be
considered in applying the exemption levels specified in this
subsection.

D. Exempted from the provisions of this article are
flexographic, packaging rotogravure, and publication
rotogravure facilities in the-Richmond-and-Hampton-Reads all
volatile organic compound emissions control areas, other than
the Northern Virginia Volatile Organic Compound Emissions
Control Area, whose potential to emit is less than 100 tons per
year of volatile organic compounds, provided the emission
rates are determined in a manner acceptable to the board. All
volatile organic compound emissions from printing inks and
cleaning solutions shall be considered in applying the
exemption levels specified in this subsection.

E. The provisions of this article do not apply to the following:

1. Printing processes used exclusively for determination of
product quality and commercial acceptance provided:

a. The operation is not an integral part of the production
process;

b. The emissions from all product quality printing
processes do not exceed 400 pounds in any 30 day
period; and

c. The exemption is approved by the board.
2. Lithography or letterpress printing.

3. Electrostatic duplication.
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ARTICLE 37.
EMISSION STANDARDS FOR PETROLEUM LIQUID
STORAGE AND TRANSFER OPERATIONS (RULE 4-37).

9 VAC 5-40-5200. Applicability and designation of affected
facility.

A. Except as provided in subsection C of this section, the
affected facility to which the provisions of this article apply is
each operation involving the storage or transfer of petroleum
liquids or both.

B. Except as provided in subdivisions 1, 2 and 3 threugh4 of
this subsection, the provisions of this article apply to sources
of volatile organic compounds in volatile organic compound
emissions control areas designated in 9 VAC 5-20-206.

1. The emission standards in 9 VAC 5-40-5220 C, D, E, F
and G shall not apply to affected facilities in the following
localities: Botetourt County, Frederick County, and
Winchester City.

2. The emission standard in 9 VAC 5-40-5220 F shall apply
only to affected facilities in the Northern Virginia and
Richmond Volatile Organic Compound Emissions Control
Areas.

4. 3. The emission standard in 9 VAC 5-40-5220 C shall
apply to affected facilities in Bedford County.

C. The provisions of this article do not apply to affected
facilities using petroleum liquids with a vapor pressure less
than 1.5 pounds per square inch absolute under actual
storage conditions or, in the case of loading or processing,
under actual loading or processing conditions. (Kerosene and
fuel oil have vapor pressures of less than 1.5 pounds per
square inch absolute under actual storage conditions;
therefore, kerosene and fuel oil are not subject to the
provisions of this article when used or stored at ambient
temperatures).

D. The burden of proof of eligibility for exemption from this
article is on the owner. Owners seeking such an exemption
shall maintain adequate records of average monthly
throughput and furnish these records to the board upon
request.

ARTICLE 42.

EMISSION STANDARDS FOR PORTABLE FUEL
CONTAINER SPILLAGE IN-FHE-NORTHERNAARGHNIA
VOLATILE-ORGANIC-COMPOUND-EMISSIONS-CONTROL
AREA (RULE 4-42).

9 VAC 5-40-5700. Applicability.
A. Except as provided in subsections C through H of this
section, the provisions of this article apply to any person who

sells, supplies, offers for sale, or manufactures for sale
portable fuel containers or spouts.

B. The provisions of this article apply only to sources and
persons in the Northern Virginia, Fredericksburg and
Richmond Volatile Organic Compounds Emissions Control
area Areas designated in 9 VAC 5-20-206.

C. The provisions of this article do not apply to any portable
fuel container or spout manufactured for shipment, sale, and
use outside of the Northern Virginia, Fredericksburg and
Richmond Volatile Organic Compound Emissions Control area
Areas.

D. This article does not apply to a manufacturer or distributor
who sells, supplies, or offers for sale a portable fuel container
or spout that does not comply with the emission standards
specified in 9 VAC 5-40-5720, as long as the manufacturer or
distributor can demonstrate that: (i) the portable fuel container
or spout is intended for shipment and use outside of the
Northern Virginia, Fredericksburg and Richmond Volatile
Organic Compound Emissions Control area Areas; and (ii)
that the manufacturer or distributor has taken reasonable
prudent precautions to assure that the portable fuel container
or spout is not distributed within the Northern Virginia,
Fredericksburg and Richmond Volatile Organic Compound
Emissions Control area Areas. This subsection does not apply
to portable fuel containers or spouts that are sold, supplied, or
offered for sale to retail outlets.

E. This article does not apply to safety cans meeting the
requirements of 29 CFR Part 1926 Subpart F.

F. This article does not apply to portable fuel containers with a
nominal capacity less than or equal to one quart.

G. This article does not apply to rapid refueling devices with
nominal capacities greater than or equal to four gallons,
provided such devices are designed either (i) to be used in
officially sanctioned off-highway motorcycle competitions, (ii)
to create a leak-proof seal against a stock target fuel tank, or
(i) to operate in conjunction with a receiver permanently
installed on the target fuel tank.

H. This article does not apply to portable fuel tanks
manufactured specifically to deliver fuel through a hose
attached between the portable fuel tank and the outboard
engine for the purpose of operating the outboard engine.

I. For purposes of this article, the terms "supply" or "supplied"
do not include internal transactions within a business or
governmental entity. These terms only apply to transactions
between manufacturers/commercial distributors that sell, or

otherwise provide, products to business/governmental
entities/individuals.

9VAC 5-40-5720. Standard for volatile organic
compounds.

A. No person shall sell, supply, offer for sale, or manufacture
for sale any portable fuel container that at the time of sale or
manufacture does not meet all of the following standards for
spill-proof systems:

1. Has an automatic shut-off that stops the fuel flow before
the target fuel tank overflows.
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2. Automatically closes and seals when removed from the
target fuel tank and remains completely closed when not
dispensing fuel.

3. Has only one opening for both filling and pouring.
4. Provides a fuel flow rate and fill level of:

a. Not less than one-half gallon per minute for portable
fuel containers with a nominal capacity of:

(1) Less than or equal to 1.5 gallons and fills to a level
less than or equal to one inch below the top of the
target fuel tank opening; or

(2) Greater than 1.5 gallons but less than or equal to
2.5 gallons and fills to a level less than or equal to one
inch below the top of the target fuel tank opening if the
spill-proof system clearly displays the phrase "Low
Flow Rate" in type of 34 point or greater on each spill-
proof system or label affixed thereto and on the
accompanying package, if any; or

b. Not less than one gallon per minute for portable fuel
containers with a nominal capacity greater than 1.5
gallons but less than or equal to 2.5 gallons and fills to a
level less than or equal to 1.25 inches below the top of
the target fuel tank opening; or

c. Not less than two gallons per minute for portable fuel
containers with a nominal capacity greater than 2.5
gallons.

5. Does not exceed a permeation rate of 0.4 grams per
gallon per day.

6. Is warranted by the manufacturer for a period of not less
than one year against defects in materials and
workmanship.

B. No person shall sell, supply, offer for sale, or manufacture
for sale any spout that at the time of sale or manufacture does
not meet all of the following standards for spill-proof spouts:

1. Has an automatic shut-off that stops the fuel flow before
the target fuel tank overflows.

2. Automatically closes and seals when removed from the
target fuel tank and remains completely closed when not
dispensing fuel.

3. Provides a fuel flow rate and fill level of:

a. Not less than one-half gallon per minute for portable
fuel containers with a nominal capacity of:

(1) Less than or equal to 1.5 gallons and fills to a level
less than or equal to one inch below the top of the
target fuel tank opening; or

(2) Greater than 1.5 gallons but less than or equal to
2.5 gallons and fills to a level less than or equal to one
inch below the top of the target fuel tank opening if the
spill-proof spout clearly displays the phrase "Low Flow
Rate" in type of 34 point or greater on the
accompanying package, or for spill-proof spouts sold
without packaging, on either the spill-proof spout or a
label affixed thereto; or

b. Not less than one gallon per minute for portable fuel
containers with a nominal capacity greater than 1.5
gallons but less than or equal to 2.5 gallons and fills to a
level less than or equal to 1.25 inches below the top of
the target fuel tank opening; or

c. Not less than two gallons per minute for portable fuel
containers with a nominal capacity greater than 2.5
gallons.

4. Is warranted by the manufacturer for a period of not less
than one year against defects in materials and
workmanship.

C. The test procedures for determining compliance with the
standards in this section are set forth in 9 VAC 5-40-5760.
The manufacturer of portable fuel containers or spouts shall
perform the tests for determining compliance as set forth in
9 VAC 5-40-5760 to show that its product meets the standards
of this section prior to allowing the product to be offered for
sale. The manufacturer shall maintain records of these
compliance tests for as long as the product is available for
sale and shall make those test results available within 60 days
of request.

D. Compliance with the standards in this section does not
exempt spill-proof systems or spill-proof spouts from
compliance with other applicable federal and state statutes
and regulations such as state fire codes, safety codes, and
other safety regulations, nor will the board test for or
determine compliance with such other statutes or regulations.

E. Notwithstanding the provisions of subsections A and B of
this section, a portable fuel container or spout manufactured
before January—1,—2005 the applicable compliance date
specified in 9 VAC 5-40-5750 A, may be sold, supplied, or
offered for sale after January—1,—2005 the applicable
compliance date, if the date of manufacture or a date code
representing the date of manufacture is clearly displayed on
the portable fuel container or spout.

9 VAC 5-40-5750. Compliance schedules.

A. Affected persons shall comply with the provisions of this
article as expeditiously as possible but in no case later than:

1. January 1, 2005, in the Northern Virginia VOC Emissions
Control Area; or

2. January 1, 2008, in the Fredericksburg and Richmond
VOC Emissions Control Areas.

B. Any person who cannot comply with the provisions of this
article by the date specified in subsection A of this section,
due to extraordinary reasons beyond that person's reasonable
control, may apply in writing to the board for a waiver. The
waiver application shall set forth:

1. The specific grounds upon which the waiver is sought;

2. The proposed date by which compliance with the
provisions of this article will be achieved; and

3. A compliance report detailing the methods by which
compliance will be achieved.

C. No waiver may be granted unless all of the following
findings are made:
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1. That, due to reasons beyond the reasonable control of
the applicant, required compliance with this article would
result in extraordinary economic hardship;

2. That the public interest in mitigating the extraordinary
hardship to the applicant by issuing the waiver outweighs
the public interest in avoiding any increased emissions of air
contaminants that would result from issuing the waiver; and

3. That the compliance report proposed by the applicant can
reasonably be implemented and shall achieve compliance
as expeditiously as possible.

D. Any approval of a waiver shall specify a final compliance
date by which compliance with the requirements of this article
shall be achieved. Any approval of a waiver shall contain a
condition that specifies the increments of progress necessary
to assure timely compliance and such other conditions that the
board finds necessary to carry out the purposes of this article.

E. A waiver shall cease to be effective upon the failure of the
party to whom the waiver was granted to comply with any term
or condition of the waiver.

F. Upon the application of any person, the board may review,
and for good cause, modify or revoke a waiver from
requirements of this article.

ARTICLE 48.

EMISSION STANDARDS FOR MOBILE EQUIPMENT
REPAIR AND REFINISHING OPERATIONS IN-FHE
NORTHERNAARGINIAVOLATHE-ORGANIG-COMPOUND
EMISSION-CONTROL-AREA (RULE 4-48).

9 VAC 5-40-6970. Applicability and designation of affected
facility.

A. Except as provided in subsection C of this section, the
affected facility to which the provisions of this article apply is
each mobile equipment repair and refinishing operation.
Certain provisions also apply to each person providing or
selling affected coatings.

B. The provisions of this article apply only to sources and
persons in the Northern Virginia, Fredericksburg and
Richmond Volatile Organic Compounds Emissions Control
area Areas designated in 9 VAC 5-20-206.

C. The provisions of this article do not apply under any of the
following circumstances:

1. The mobile equipment repair and refinishing operation is
subject to Article 28 (9 VAC 5-40-3860 et seq.) of 9 VAC 5
Chapter 40 (Emission Standards for Automobile and Light
Duty Truck Coating Application Systems).

2. The mobile equipment repair and refinishing operation is
subject to Article 34 (9 VAC 5-40-4760 et seq.) of 9 VAC 5
Chapter 40 (Emission Standards for Miscellaneous Metal
Parts and Products Coating Application Systems).

3. The person applying the coatings does not receive
compensation for the application of the coatings.

4. The mobile equipment repair and refinishing operations
uses coatings required to meet military specifications

(MILSPEC) where no other existing coating can be used
that meets the provisions of this article.

9 VAC 5-40-7050. Compliance schedule.

Affected persons and facilities shall comply with the provisions
of this article as expeditiously as possible but in no case later
than:

1. January 1, 2005, in the Northern Virginia VOC Emissions
Control Area; or

2. January 1, 2008, in the Fredericksburg and Richmond
VOC Emissions Control Areas.

ARTICLE 49.

EMISSION STANDARDS FOR ARCHITECTURAL AND
INDUSTRIAL MAINTENANCE COATINGS INFHE
NORTHERNVARGINIAVOLATHEE-ORGANIC-COMPOUND
EMISSIONS-CONTFROL-AREA (RULE 4-49).

9 VAC 5-40-7120. Applicability.

A. Except as provided in subsection C of this section, the
provisions of this article apply to any person who supplies,
sells, offers for sale, or manufactures any architectural coating
for use, as well as any person who applies or solicits the
application of any architectural coating.

B. The provisions of this article apply only to seurces—and
persons in the Northern Virginia, Fredericksburg and
Richmond Volatile Organic Compound Emissions Control area
Areas designated in 9 VAC 5-20-206.

C. The provisions of this article do not apply to:

1. Any architectural coating that is sold or manufactured for
use exclusively outside of the Northern Virginia,
Fredericksburg and Richmond Volatile Organic Compounds
Emission Control Area Areas or for shipment to other
manufacturers for reformulation or repackaging.

2. Any aerosol coating product.

3. Any architectural coating that is sold in a container with a
volume of one liter (1.057 quart) or less.

D. For purposes of this article, the terms "supply" or "supplied"
do not include internal transactions within a business or
governmental entity. These terms only apply to transactions
between manufacturers/commercial distributors that sell, or
otherwise provide, products to businesses/governmental
entities/individuals.

9 VAC 5-40-7140.
compounds.

Standard for volatile organic

A. Except as provided in this section, no person shall (i)
manufacture, blend, or repackage for sale, (ii) supply, sell, or
offer for sale, or (iii) solicit for application or apply any
architectural coating with a VOC content in excess of the
corresponding limit specified in Table 4-49A.

B. If anywhere on the container of any architectural coating, or
any label or sticker affixed to the container, or in any sales,
advertising, or technical literature supplied by a manufacturer
or any person acting on behalf of a manufacturer, any
representation is made that indicates that the coating meets
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the definition of or is recommended for use for more than one
of the coating categories listed in Table 4-49A, then the most
restrictive VOC content limit shall apply. This provision does
not apply to the following coating categories:

Lacquer coatings (including lacquer sanding sealers);
Metallic pigmented coatings;

Shellacs;

Fire-retardant coatings;

Pretreatment wash primers;

Industrial maintenance coatings;

Low-solids coatings;

Wood preservatives;

High-temperature coatings;
Temperature-indicator safety coatings;
Antenna coatings;

Antifouling coatings;

Flow coatings;

Bituminous roof primers; and

Specialty primers, sealers, and undercoaters.

Table 4-49A.
VOC Content Limits for Architectural Coatings

Limits are expressed in grams of VOC per liter* of coating
thinned to the manufacturer's maximum recommendation,
excluding the volume of any water, exempt compounds, or
colorant added to tint bases. "Manufacturers maximum
recommendation” means the maximum recommendation for
thinning that is indicated on the label or lid of the coating
container.

Coating Category VOC Content Limit

Flat Coatings 100
Nonflat Coatings 150
Nonflat High Gloss Coatings 250
Specialty Coatings 530
Antenna Coatings 530
Antifouling Coatings 400
Bituminous Roof Coatings 300
Bituminous Roof Primers 350
Bond Breakers 350
Clear Wood Coatings

« Clear Brushing Lacquers 680
« Lacquers (including lacquer 550
sanding sealers)

« Sanding Sealers (other than 350
lacquer sanding sealers)

 Varnishes 350
Concrete Curing Compounds 350
Dry Fog Coatings 400

! Conversion factor: one pound of VOC per gallon (U.S.) = 119.95 grams per
liter.

Extreme durability coating 400
Faux Finishing Coatings 350
Fire-Resistive Coatings 350
Fire-Retardant Coatings

* Clear 650
* Opaque 350
Floor Coatings 250
Flow Coatings 420
Form-Release Compounds 250
Graphic Arts Coatings (Sign Paints) 500
High-Temperature Coatings 420
Industrial Maintenance Coatings 340
Low-Solids Coatings 120
Magnesite Cement Coatings 450
Mastic Texture Coatings 300
Metallic Pigmented Coatings 500
Multi-Color Coatings 250
Pretreatment Wash Primers 420
Primers, Sealers, and Undercoaters 200
Quick-Dry Enamels 250
Quick-Dry Primers, Sealers-and 200
Undercoaters

Recycled Coatings 250
Roof Coatings 250
Rust Preventative Coatings 400
Shellacs

* Clear 730
* Opaque 550
Specialty Primers, Sealers, and 350
Undercoaters

Stains 250
Swimming Pool Coatings 340
Swimming Pool Repair and 340
Maintenance Coatings

Temperature-Indicator Safety 550
Coatings

Traffic Marking Coatings 150
Waterproofing Sealers 250
Waterproofing Concrete/Masonry 400
Sealers

Wood Preservatives 350

C. A coating manufactured prior to Jandary—1—2005 the
applicable compliance date specified in 9 VAC 5-40-7210,

may be sold, supplied, or offered for sale unti-December-31;
2007 for two years following the applicable compliance date.
In addition, a coating manufactured before

the applicable compliance date specified in 9 VAC 5- 40 7210,
may be applied at any time, both before and after January-1;
2005 the applicable compliance date, so long as the coating
complied with the standards in effect at the time the coating
was manufactured. This subsection does not apply to any
coating that does not display the date or date code required
by subdivision 1 of 9 VAC 5-40-7150.

D. All architectural coating containers used to apply the
contents therein to a surface directly from the container by
pouring, siphoning, brushing, rolling, padding, ragging, or
other means, shall be closed when not in use. These
architectural coatings containers include, but are not limited
to, drums, buckets, cans, pails, trays, or other application
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containers. Containers of any VOC-containing materials used
for thinning and cleanup shall also be closed when not in use.

E. No person who applies or solicits the application of any
architectural coating shall apply a coating that contains any
thinning material that would cause the coating to exceed the
applicable VOC limit specified in Table 4-49A.

F. No person shall apply or solicit the application of any rust
preventive coating for industrial use, unless such a rust
preventive coating complies with the industrial maintenance
coating VOC limit specified in Table 4-49A.

G. For any coating that does not meet any of the definitions
for the specialty coatings categories listed in Table 4-49A, the
VOC content limit shall be determined by classifying the
coating as a flat coating or a nonflat coating, based on its
gloss, as defined in 9VAC 5-40-7130 C, and the
corresponding flat or nonflat coating limit shall apply.

H. Notwithstanding the provisions of subsection A of this
section, up to 10% by volume of VOC may be added to a
lacquer to avoid blushing of the finish during days with relative
humidity greater than 70% and temperature below 65 degrees
Fahrenheit, at the time of application, provided that the
coating contains acetone and no more than 550 grams of
VOC per liter of coating, less water and exempt compounds,
prior to the addition of VOC.

9 VAC 5-40-7210. Compliance schedules.

Affected persons shall comply with the provisions of this
article as expeditiously as possible but in no case later than:

1. January 1, 2005, in the Northern Virginia VOC Emissions
Control Area; or

2. January 1, 2008, in the Fredericksburg and Richmond
VOC Emissions Control Areas.

ARTICLE 50.
EMISSION STANDARDS FOR CONSUMER PRODUCTS N
FHE-NORTHERNAVARGHINIAVOLATH-E-ORGANIC
COMPOUNDB-EMISSIONS-CONTROL-AREA (RULE 4-50).

9 VAC 5-40-7240. Applicability.

A. Except as provided in 9 VAC 5-40-7250, the provisions of
this article apply to those persons who sell, supply, offer for
sale, or manufacture for sale any consumer product that
contains volatile organic compounds (VOCs) as defined in
9 VAC 5-10-20.

B. The provisions of this article apply throughout the Northern
Virginia, Fredericksburg and Richmond Volatile Organic
Compound Emissions Control area Areas designated in
9 VAC 5-20-206.

C. For purposes of this article, the term "supply" or "supplied"
does not include internal transactions within a business or
governmental entity. The term only applies to transactions
between manufacturers/commercial distributors that sell, or
otherwise provide, products to businesses/governmental
entities/individuals.

9 VAC 5-40-7250. Exemptions.

A. This article shall not apply to any consumer product
manufactured in the Nerthern—\Virginia—applicable volatile
organic compound emissions control area areas designated in
9 VAC 5-40-7240 for shipment and use outside of this—area
those areas.

B. The provisions of this article shall not apply to a
manufacturer or distributor who sells, supplies, or offers for
sale a consumer product that does not comply with the VOC
standards specified in 9 VAC 5-40-7270 A, as long as the
manufacturer or distributor can demonstrate both that the
consumer product is intended for shipment and use outside of
the Nerthern—\Virginia applicable volatile organic compound
emissions control area areas designated in 9 VAC 5-40-7240,
and that the manufacturer or distributor has taken reasonable
prudent precautions to assure that the consumer product is
not distributed to the—Nerthern—Virginia those applicable
volatile organic compound emissions control area. This
subsection does not apply to consumer products that are sold,
supplied, or offered for sale by any person to retail outlets in

the—Neorthern—Virginia those applicable volatile organic

compound emissions control area areas.

C. The medium volatility organic compound (MVOC) content
standards specified in 9 VAC 5-40-7270 A for antiperspirants
or deodorants shall not apply to ethanol.

D. The VOC limits specified in 9 VAC 5-40-7270 A shall not
apply to fragrances up to a combined level of 2.0% by weight
contained in any consumer product and shall not apply to
colorants up to a combined level of 2.0% by weight contained
in any antiperspirant or deodorant.

E. The requirements of 9 VAC 5-40-7270 A for antiperspirants
or deodorants shall not apply to those volatile organic
compounds that contain more than 10 carbon atoms per
molecule and for which the vapor pressure is unknown, or that
have a vapor pressure of 2 mm Hg or less at 20 degrees
Centigrade.

F. The VOC limits specified in 9 VAC 5-40-7270 A shall not
apply to any LVP-VOC.

G. The VOC limits specified in 9 VAC 5-40-7270 A shall not
apply to air fresheners that are composed entirely of
fragrance, less compounds not defined as VOCs or exempted
under subsection F of this section.

H. The VOC limits specified in 9 VAC 5-40-7270 A shall not
apply to air fresheners and insecticides containing at least
98% paradichlorobenzene.

I. The VOC limits specified in 9 VAC 5-40-7270 A shall not
apply to adhesives sold in containers of one fluid ounce or
less.

J. The VOC limits specified in 9 VAC 5-40-7270 A shall not
apply to bait station insecticides. For the purpose of this
section, bait station insecticides are containers enclosing an
insecticidal bait that is not more than 0.5 ounce by weight,
where the bait is designed to be ingested by insects and is
composed of solid material feeding stimulants with less than
5.0% active ingredients.
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K. A person who cannot comply with the requirements set
forth in 9 VAC 5-40-7270 because of extraordinary reasons
beyond the person's reasonable control may apply in writing to
the board for a waiver.

1. The application shall set forth:

a. The specific grounds upon which the waiver is sought,
including the facts that support the extraordinary reasons
that compliance is beyond the applicant's reasonable
control;

b. The proposed dates by which compliance with the
provisions of 9 VAC 5-40-7270 will be achieved; and

c. A compliance report reasonably detailing the methods
by which compliance will be achieved.

2. Upon receipt of an application containing the information
required in subdivision 1 of this subsection, the board will
hold a public hearing to determine whether, under what
conditions, and to what extent, a waiver from the
requirements in 9 VAC 5-40-7270 is necessary and will be
permitted. A hearing shall be initiated no later than 75 days
after receipt of a waiver application. Notice of the time and
place of the hearing shall be sent to the applicant by
certified mail not less than 30 days prior to the hearing.
Notice of the hearing shall also be submitted for publication
in the Virginia Register. At least 30 days prior to the
hearing, the waiver application shall be made available to
the public for inspection. Information submitted to the board
by a waiver applicant may be claimed as confidential, and
such information will be handled in accordance with the
procedures specified in 8§ 10.1-1314 and 10.1-1314.1 of
the Virginia Air Pollution Control Law and 9 VAC 5-170-60.
The board may consider such confidential information in
reaching a decision on an exemption application. Interested
members of the public shall be allowed a reasonable
opportunity to testify at the hearing and their testimony shall
be considered.

3. No waiver shall be granted unless all of the following
findings are made:

a. That, because of reasons beyond the reasonable
control of the applicant, requiring compliance with 9 VAC
5-40-7270 would result in extraordinary economic
hardship;

b. That the public interest in mitigating the extraordinary
hardship to the applicant by issuing the waiver outweighs
the public interest in avoiding any increased emissions of
air contaminants which would result from issuing the
waiver; and

c. That the compliance report proposed by the applicant
can reasonably be implemented and will achieve
compliance as expeditiously as possible.

4. Any waiver may be issued as an order of the board. The
waiver order shall specify a final compliance date by which
the requirements of 9 VAC 5-40-7270 will be achieved. Any
waiver order shall contain a condition that specifies
increments of progress necessary to assure timely
compliance and such other conditions that the board, in
consideration of the testimony received at the hearing, finds

necessary to carry out the purposes of the Virginia Air
Pollution Control Law and the regulations of the board.

5. A waiver shall cease to be effective upon failure of the
party to whom the waiver was granted to comply with any
term or condition of the waiver order.

6. Upon the application of anyone, the board may review
and for good cause modify or revoke a waiver from
requirements of 9 VAC 5-40-7270. Modifications and
revocations of waivers are considered case decisions and
will be processed using the procedures prescribed in 9 VAC
5-170 and Article 3 (§2.2-4018 et seq.) of the
Administrative Process Act.

L. The requirements of 9 VAC 5-40-7300 A shall not apply to
consumer products registered under FIFRA.

9 VAC 5-40-7260. Definitions.

A. For the purpose of applying this article in the context of the
Regulations for the Control and Abatement of Air Pollution and
related uses, the words or terms shall have the meaning given
them in subsection C of this section.

B. As used in this article, all terms not defined herein shall
have the meaning given them in 9 VAC 5 Chapter 10 (9 VAC
5-10), unless otherwise required by context.

C. Terms defined.

"ACP" or "alternative control plan" means any emissions
averaging program approved by the board pursuant to the
provisions of this article.

"ACP agreement" means the document signed by the board
that includes the conditions and requirements of the board
and that allows manufacturers to sell ACP products pursuant
to the requirements of this article.

"ACP emissions" means the sum of the VOC emissions from
every ACP product subject to an ACP agreement approving
an ACP, during the compliance period specified in the ACP
agreement, expressed to the nearest pound of VOC and
calculated according to the following equation:

ACP Emissions = (Emissions); + (Emissions), + K + (Emissions)y

Emissions = (VOC Content) x (Enforceable Sales)
100

where
1,2,...N = each product in an ACP up to the maximum N.
Enforceable sales = (see definition in this section).
VOC content = one of the following:

1. For all products except for charcoal lighter material
products:

where
VOC Content = ((B - C) x 100)
A
where
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A = total net weight of unit (excluding container and
packaging).

B = total weight of all VOCs per unit.

C = total weight of all exempted VOCs per unit, as specified
in 9 VAC 5-40-7250.

2. For charcoal lighter material products only:

VOC Content = (Certified Emissions x 100)
Certified Use Rate

where
Certified emissions = (see definition in this section).
Certified use rate = (see definition in this section).

"ACP limit" means the maximum allowable ACP emissions
during the compliance period specified in an ACP agreement
approving an ACP, expressed to the nearest pound of VOC
and calculated according to the following equation:

ACP Limit = (Limit); + (Limit), + K + (Limit)y

where
Limit = (ACP Standard) x (Enforceable Sales)
100

where
Enforceable sales = (see definition in this section).
ACP standard = (see definition in this section).
1,2,...N = each product in an ACP up to the maximum N.

"ACP product" means any consumer product subject to the
VOC standards specified in 9 VAC 5-40-7270 A, except those
products that have been exempted as innovative products
under 9 VAC 5-40-7290.

"ACP reformulation” or "ACP reformulated” means the
process of reducing the VOC content of an ACP product
within the period that an ACP is in effect to a level that is less
than the current VOC content of the product.

"ACP standard" means either the ACP product's pre-ACP
VOC content or the applicable VOC standard specified in
9 VAC 5-40-7270 A, whichever is the lesser of the two.

"ACP VOC standard" means the maximum allowable VOC
content for an ACP product, determined as follows:

1. The applicable VOC standard specified in 9 VAC 5-40-
7270 A for all ACP products except for charcoal lighter
material;

2. For charcoal lighter material products only, the VOC
standard for the purposes of this article shall be calculated
according to the following equation:

VOC Standard = (0.020 pound VOC per start x 100)
Certified Use Rate

where

0.020 = the certification emissions level for the product, as
specified in 9 VAC 5-40-7270 E.

Certified use rate = (see definition in this section).

"Adhesive" means any product that is used to bond one
surface to another by attachment. Adhesive does not include
products used on humans and animals, adhesive tape,
contact paper, wallpaper, shelf liners, or any other product
with an adhesive incorporated onto or in an inert substrate.
For contact adhesive only, adhesive also does not include
units of product, less packaging, which consist of more than
one gallon. In addition, for construction, panel, and floor
covering adhesive and general purpose adhesive only,
adhesive does not include units of product, less packaging,
which consist of more than one pound and consist of more
than 16 fluid ounces. The package size limitations do not
apply to aerosol adhesives.

"Adhesive remover" means a product designed exclusively for
the removal of adhesives, caulk, and other bonding materials
from either a specific substrate or a variety of substrates.

"Aerosol adhesive” means an aerosol product in which the
spray mechanism is permanently housed in a nonrefillable can
designed for hand-held application without the need for
ancillary hoses or spray equipment.

"Aerosol cooking spray" means any aerosol product designed
either to reduce sticking on cooking and baking surfaces or to
be applied on food or both.

"Aerosol product” means a pressurized spray system that
dispenses product ingredients by means of a propellant or
mechanically induced force. Aerosol product does not include
pump sprays.

"Agricultural use" means the use of any pesticide or method or
device for the control of pests in connection with the
commercial production, storage, or processing of any animal
or plant crop. Agricultural use does not include the sale or use
of pesticides in properly labeled packages or containers that
are intended for home use, use in structural pest control,
industrial use, or institutional use. For the purposes of this
definition only:

1. "Home use" means use in a household or its immediate
environment.

2. "Structural pest control" means a use requiring a license
under the applicable state pesticide licensing requirement.

3. "Industrial use" means use for or in a manufacturing,
mining, or chemical process or use in the operation of
factories, processing plants, and similar sites.

4. "Institutional use" means use within the perimeter of, or
on property necessary for the operation of, buildings such
as hospitals, schools, libraries, auditoriums, and office
complexes.

"Air freshener" means any consumer product including, but
not limited to, sprays, wicks, powders, and crystals, designed
for the purpose of masking odors or freshening, cleaning,
scenting, or deodorizing the air. Air fresheners do not include
products that are used on the human body, products that
function primarily as cleaning products, disinfectant products
claiming to deodorize by Kkiling germs on surfaces, or
institutional or industrial disinfectants when offered for sale
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solely through institutional and industrial channels of
distribution. Air fresheners do include spray disinfectants and
other products that are expressly represented for use as air
fresheners, except institutional and industrial disinfectants
when offered for sale through institutional and industrial
channels of distribution. To determine whether a product is an
air freshener, all verbal and visual representations regarding
product use on the label or packaging and in the product's
literature and advertising may be considered. The presence
of, and representations about, a product's fragrance and
ability to deodorize (resulting from surface application) shall
not constitute a claim of air freshening.

"All other carbon-containing compounds" means all other
compounds that contain at least one carbon atom and are not
an "exempt compound" or an "LVP-VOC."

"All other forms" means all consumer product forms for which
no form-specific VOC standard is specified. Unless specified
otherwise by the applicable VOC standard, all other forms
include, but are not limited to, solids, liquids, wicks, powders,
crystals, and cloth or paper wipes (towelettes).

"Alternative control plan" or "ACP" means any emissions
averaging program approved by the board pursuant to the
provisions of this article.

"Antimicrobial hand or body cleaner or soap” means a cleaner
or soap which is designed to reduce the level of
microorganisms on the skin through germicidal activity.
Antimicrobial hand or body cleaner or soap includes, but is not
limited to, antimicrobial hand or body washes or cleaners,
food handler hand washes, healthcare personnel hand
washes, preoperative skin preparations, and surgical scrubs.
Antimicrobial hand or body cleaner or soap does not include
prescription drug products, antiperspirants, astringent or toner,
deodorant, facial cleaner or soap, general-use hand or body
cleaner or soap, hand dishwashing detergent (including
antimicrobial), heavy-duty hand cleaner or soap, medicated
astringent or medicated toner, and rubbing alcohol.

"Antiperspirant” means any product including, but not limited
to, aerosols, roll-ons, sticks, pumps, pads, creams, and
squeeze bottles, that is intended by the manufacturer to be
used to reduce perspiration in the human axilla by at least
20% in at least 50% of a target population.

"Architectural coating" means a coating applied to stationary
structures and their appurtenances, to mobile homes, to
pavements, or to curbs.

"ASTM"
Materials.

means the American Society for Testing and

"Astringent or toner" means any product not regulated as a
drug by the United States Food and Drug Administration that
is applied to the skin for the purpose of cleaning or tightening
pores. This category also includes clarifiers and
substrate-impregnated products. This category does not
include any hand, face, or body cleaner or soap product,
medicated astringent or medicated toner, cold cream, lotion,
or antiperspirant.

"Automotive brake cleaner" means a cleaning product
designed to remove oil, grease, brake fluid, brake pad
material, or dirt from motor vehicle brake mechanisms.

"Automotive hard paste wax" means an automotive wax or
polish that is:

1. Designed to protect and improve the appearance of
automotive paint surfaces;

2. A solid at room temperature; and
3. Contains no water.

"Automotive instant detailer" means a product designed for
use in a pump spray that is applied to the painted surface of
automobiles and wiped off prior to the product being allowed
to dry.

"Automotive rubbing or polishing compound" means a product
designed primarily to remove oxidation, old paint, scratches or
swirl marks, and other defects from the painted surfaces of
motor vehicles without leaving a protective barrier.

"Automotive wax, polish, sealant, or glaze" means a product
designed to seal out moisture, increase gloss, or otherwise
enhance a motor vehicle's painted surfaces. Automotive wax,
polish, sealant, or glaze includes, but is not limited to,
products designed for use in auto body repair shops and
drive-through car washes, as well as products designed for
the general public. Automotive wax, polish, sealant, or glaze
does not include automotive rubbing or polishing compounds,
automotive wash and wax products, surfactant-containing car
wash products, and products designed for use on unpainted
surfaces such as bare metal, chrome, glass, or plastic.

"Automotive windshield washer fluid" means any liquid
designed for use in a motor vehicle windshield washer system
either as an antifreeze or for the purpose of cleaning,
washing, or wetting the windshield. Automotive windshield
washer fluid does not include fluids placed by the
manufacturer in a new vehicle.

"Bathroom and tile cleaner" means a product designed to
clean tile or surfaces in bathrooms. Bathroom and tile
cleaners do not include products specifically designed to clean
toilet bowls or toilet tanks.

"Bug and tar remover" means a product designed to remove
either or both of the following from painted motor vehicle
surfaces without causing damage to the finish: (i) biological
residues, such as insect carcasses and tree sap and (ii) road
grime, such as road tar, roadway paint markings, and asphalt.

"CARB" means the California Air Resources Board.

"Carburetor or fuel-injection air intake cleaners" means a
product designed to remove fuel deposits, dirt, or other
contaminants from a carburetor, choke, throttle body of a fuel-
injection system, or associated linkages. Carburetor or fuel-
injection air intake cleaners do not include products designed
exclusively to be introduced directly into the fuel lines or fuel
storage tank prior to introduction into the carburetor or fuel
injectors.

"Carpet and upholstery cleaner" means a cleaning product
designed for the purpose of eliminating dirt and stains on rugs,
carpeting, and the interior of motor vehicles or on household
furniture or objects upholstered or covered with fabrics such
as wool, cotton, nylon, or other synthetic fabrics. Carpet and
upholstery cleaners include, but are not limited to, products
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that make fabric protectant claims. Carpet and upholstery
cleaners do not include general purpose cleaners, spot
removers, vinyl or leather cleaners, dry cleaning fluids, or
products designed exclusively for use at industrial facilities
engaged in furniture or carpet manufacturing.

"Certified emissions" means the emissions level for products
approved under 9 VAC 5-40-7270 E, as determined pursuant
to South Coast Air Quality Management District Rule 1174
Ignition Method Compliance Certification Protocol (see 9 VAC
5-20-21), expressed to the nearest 0.001 pound VOC per
start.

"Certified use rate" means the usage level for products
approved under 9 VAC 5-40-7270 E, as determined pursuant
to South Coast Air Quality Management District Rule 1174
Ignition Method Compliance Certification Protocol, expressed
to the nearest 0.001 pound certified product used per start.

"Charcoal lighter material" means any combustible material
designed to be applied on, incorporated in, added to, or used
with charcoal to enhance ignition. Charcoal lighter material
does not include any of the following:

1. Electrical starters and probes,

2. Metallic cylinders using paper tinder,
3. Natural gas,

4. Propane, or

5. Fat wood.

"Colorant" means any pigment or coloring material used in a
consumer product for an aesthetic effect or to dramatize an
ingredient.

"Compliance period" means the period of time, not to exceed
one year, for which the ACP limit and ACP emissions are
calculated and for which compliance with the ACP limit is
determined, as specified in the ACP agreement approving an
ACP.

"Construction, panel, and floor covering adhesive" means any
one-component adhesive that is designed exclusively for the
installation, remodeling, maintenance, or repair of:

1. Structural and building components that include, but are
not limited to, beams, trusses, studs, paneling (drywall or
drywall laminates, fiberglass reinforced plastic (FRP),
plywood, particle board, insulation board, pre-decorated
hardboard or tileboard, etc.), ceiling and acoustical tile,
molding, fixtures, countertops or countertop laminates, cove
or wall bases, and flooring or subflooring; or

2. Floor or wall coverings that include, but are not limited to,
wood or simulated wood covering, carpet, carpet pad or
cushion, vinyl-backed carpet, flexible flooring material,
nonresilient flooring material, mirror tiles and other types of
tiles, and artificial grass.

Construction, panel, and floor covering adhesive does not
include floor seam sealer.

"Consumer" means a person who purchases or acquires a
consumer product for personal, family, household, or

institutional use. Persons acquiring a consumer product for
resale are not consumers for that product.

"Consumer product" means a chemically formulated product
used by household and institutional consumers including, but
not limited to, detergents; cleaning compounds; polishes; floor
finishes; cosmetics; personal care products; home, lawn, and
garden products; disinfectants; sanitizers; aerosol paints; and
automotive specialty products, but does not include other
paint products, furniture coatings, or architectural coatings.

"Contact adhesive" means an adhesive that:

1. Is designed for application to both surfaces to be bonded
together,

2. Is allowed to dry before the two surfaces are placed in
contact with each other,

3. Forms an immediate bond that is impossible, or difficult,
to reposition after both adhesive-coated surfaces are placed
in contact with each other, and

4. Does not need sustained pressure or clamping of
surfaces after the adhesive-coated surfaces have been
brought together using sufficient momentary pressure to
establish full contact between both surfaces.

Contact adhesive does not include rubber cements that are
primarily intended for use on paper substrates.

"Container or packaging" means the part or parts of the
consumer or institutional product that serve only to contain,
enclose, incorporate, deliver, dispense, wrap, or store the
chemically formulated substance or mixture of substances
which is solely responsible for accomplishing the purposes for
which the product was designed or intended. Containers or
packaging include any article onto or into which the principal
display panel and other accompanying literature or graphics
are incorporated, etched, printed, or attached.

"Contact person" means a representative that has been
designated by the responsible ACP party for the purpose of
reporting or maintaining information specified in the ACP
agreement approving an ACP.

"Crawling bug insecticide" means an insecticide product that is
designed for use against ants, cockroaches, or other
household crawling arthropods, including, but not limited to,
mites, silverfish or spiders. Crawling bug insecticide does not
include products designed to be used exclusively on humans
or animals or a house dust mite product. For the purposes of
this definition only:

1. "House dust mite product” means a product whose label,
packaging, or accompanying literature states that the
product is suitable for use against house dust mites, but
does not indicate that the product is suitable for use against
ants, cockroaches, or other household crawling arthropods.

2. "House dust mite" means mites that feed primarily on
skin cells shed in the home by humans and pets and which
belong to the phylum Arthropoda, the subphylum
Chelicerata, the class Arachnida, the subclass Acari, the
order Astigmata, and the family Pyroglyphidae.
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"Date-code" means the day, month, and year on which the
consumer product was manufactured, filled, or packaged, or a
code indicating such a date.

"Deodorant" means a product including, but not limited to,
aerosols, roll-ons, sticks, pumps, pads, creams, and squeeze
bottles, that is intended by the manufacturer to be used to
minimize odor in the human axilla by retarding the growth of
bacteria which cause the decomposition of perspiration.

"Device" means an instrument or contrivance (other than a
firearm) that is designed for trapping, destroying, repelling, or
mitigating a pest or other form of plant or animal life (other
than human and other than bacteria, virus, or other
microorganism on or in living human or other living animals);
but not including equipment used for the application of
pesticides when sold separately therefrom.

"Disinfectant” means a product intended to destroy or
irreversibly inactivate infectious or other undesirable bacteria,
pathogenic fungi, or viruses on surfaces or inanimate objects
and whose label is registered under the FIFRA. Disinfectant
does not include any of the following:

1. Products designed solely for use on humans or animals,
2. Products designed for agricultural use,

3. Products designed solely for use in swimming pools,
therapeutic tubs, or hot tubs, or

4. Products that, as indicated on the principal display panel
or label, are designed primarily for use as bathroom and tile
cleaners, glass cleaners, general purpose cleaners, toilet
bowl cleaners, or metal polishes.

"Distributor" means a person to whom a consumer product is
sold or supplied for the purposes of resale or distribution in
commerce, except that manufacturers, retailers, and
consumers are not distributors.

"Double phase aerosol air freshener" means an aerosol air
freshener with the liquid contents in two or more distinct
phases that require the product container to be shaken before
use to mix the phases, producing an emulsion.

"Dry cleaning fluid" means a nonaqueous liquid product
designed and labeled exclusively for use on:

1. Fabrics that are labeled "for dry clean only," such as
clothing or drapery; or

2. S-coded fabrics.

Dry cleaning fluid includes, but is not limited to, those products
used by commercial dry cleaners and commercial businesses
that clean fabrics such as draperies at the customer's
residence or work place. Dry cleaning fluid does not include
spot remover or carpet and upholstery cleaner. For the
purposes of this definition, "S-coded fabric" means an
upholstery fabric designed to be cleaned only with water-free
spot cleaning products as specified by the American Furniture
Manufacturers Association Joint Industry Fabrics Standards
Committee, Woven and Knit Residential Upholstery Fabric
Standards and Guidelines (see 9 VAC 5-20-21).

"Dusting aid" means a product designed to assist in removing
dust and other soils from floors and other surfaces without

leaving a wax or silicone based coating. Dusting aid does not
include products that consist entirely of compressed gases for
use in electronic or other specialty areas.

"Electronic cleaner" means a product designed specifically for
the removal of dirt, grease, or grime from electrical equipment
such as electric motors, circuit boards, electricity panels, and
generators.

"Enforceable sales" means the total amount of an ACP
product sold for use in the Nerthern-\firginia applicable volatile
organic compound emissions control area areas designated in
9 VAC 5-40-7240 during the applicable compliance period
specified in the ACP agreement approving an ACP, as
determined through enforceable sales records (expressed to
the nearest pound, excluding product container and
packaging).

"Enforceable sales record" means a written, point-of-sale
record or another board-approved system of documentation
from which the mass, in pounds (less product container and
packaging), of an ACP product sold to the end user in the
Northern—\Virginia applicable volatile organic compound
emissions control area areas designated in 9 VAC 5-40-7240
during the applicable compliance period can be accurately
documented. For the purposes of this article, enforceable
sales records include, but are not limited to, the following
types of records:

1. Accurate records of direct retail or other outlet sales to
the end user during the applicable compliance period;

2. Accurate compilations, made by independent market
surveying services, of direct retail or other outlet sales to the
end users for the applicable compliance period, provided
that a detailed method that can be used to verify data
composing such summaries is submitted by the responsible
ACP party and approved by the board; and

3. Other accurate product sales records acceptable to the
board.

"Engine degreaser" means a cleaning product designed to
remove grease, grime, oil and other contaminants from the
external surfaces of engines and other mechanical parts.

"Exempt compound" means acetone, ethane, methyl acetate,
parachlorobenzotrifluoride (2-chloro-4-trifluoromethyl
benzene), or perchloroethylene (tetrachloroethylene).

"Fabric protectant” means a product designed to be applied to
fabric substrates to protect the surface from soiling from dirt
and other impurities or to reduce absorption of liquid into the
fabric's fibers. Fabric protectant does not include
waterproofers, products designed for use solely on leather, or
products designed for use solely on fabrics which are labeled
"for dry clean only" and sold in containers of 10 fluid ounces or
less.

"Facial cleaner or soap" means a cleaner or soap designed
primarily to clean the face. Facial cleaner or soap includes,
but is not limited to, facial cleansing creams, gels, liquids,
lotions, and substrate-impregnated forms. Facial cleaner or
soap does not include prescription drug products,
antimicrobial hand or body cleaner or soap, astringent or
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toner, general-use hand or body cleaner or soap, medicated
astringent or medicated toner, or rubbing alcohol.

"Fat wood" means pieces of wood kindling with high naturally-
occurring levels of sap or resin that enhance ignition of the
kindling. Fat wood does not include kindling with substances
added to enhance flammability, such as wax-covered or wax-
impregnated wood-based products.

"FIFRA" means the Federal Insecticide,
Rodenticide Act (7 USC § 136-136y).

Fungicide, and

"Flea and tick insecticide" means an insecticide product that is
designed for use against fleas, ticks, their larvae, or their
eggs. Flea and tick insecticide does not include products that
are designed to be used exclusively on humans or animals
and their bedding.

"Flexible flooring material" means asphalt, cork, linoleum, no-
wax, rubber, seamless vinyl and vinyl composite flooring.

"Floor polish or wax" means a wax, polish, or other product
designed to polish, protect, or enhance floor surfaces by
leaving a protective coating that is designed to be periodically
replenished. Floor polish or wax does not include spray buff
products, products designed solely for the purpose of cleaning
floors, floor finish strippers, products designed for unfinished
wood floors, and coatings subject to architectural coatings
regulations.

"Floor seam sealer" means a product designed and labeled
exclusively for bonding, fusing, or sealing (coating) seams
between adjoining rolls of installed flexible sheet flooring.

"Floor wax stripper" means a product designed to remove
natural or synthetic floor polishes or waxes through
breakdown of the polish or wax polymers or by dissolving or
emulsifying the polish or wax. Floor wax stripper does not
include aerosol floor wax strippers or products designed to
remove floor wax solely through abrasion.

"Flying bug insecticide" means an insecticide product that is
designed for use against flying insects or other flying
arthropods, including but not limited to flies, mosquitoes,
moths, or gnats. Flying bug insecticide does not include wasp
and hornet insecticide, products that are designed to be used
exclusively on humans or animals, or a moth-proofing product.
For the purposes of this definition only, "moth-proofing
product® means a product whose label, packaging, or
accompanying literature indicates that the product is designed
to protect fabrics from damage by moths, but does not
indicate that the product is suitable for use against flying
insects or other flying arthropods.

"Fragrance" means a substance or complex mixture of aroma
chemicals, natural essential oils, and other functional
components, the sole purpose of which is to impart an odor or
scent, or to counteract a malodor.

"Furniture maintenance product’ means a wax, polish,
conditioner, or other product designed for the purpose of
polishing, protecting or enhancing finished wood surfaces
other than floors. Furniture maintenance products do not
include dusting aids, products designed solely for the purpose
of cleaning, and products designed to leave a permanent
finish such as stains, sanding sealers, and lacquers.

"Furniture coating" means a paint designed for application to
room furnishings including, but not limited to, cabinets
(kitchen, bath and vanity), tables, chairs, beds, and sofas.

"Gel" means a colloid in which the disperse phase has
combined with the continuous phase to produce a semisolid
material, such as jelly.

"General purpose adhesive" means a nonaerosol adhesive
designed for use on a variety of substrates. General purpose
adhesive does not include:

1. Contact adhesives,
2. Construction, panel, and floor covering adhesives,

3. Adhesives designed exclusively for application on one
specific category of substrates (i.e., substrates that are
composed of similar materials, such as different types of
metals, paper products, ceramics, plastics, rubbers, or
vinyls), or

4. Adhesives designed exclusively for use on one specific
category of articles (i.e., articles that may be composed of
different materials but perform a specific function, such as
gaskets, automotive trim, weather-stripping, or carpets).

"General purpose cleaner" means a product designed for
general all-purpose cleaning, in contrast to cleaning products
designed to clean specific substrates in certain situations.
General purpose cleaner includes products designed for
general floor cleaning, kitchen or countertop cleaning, and
cleaners designed to be used on a variety of hard surfaces
and does not include general purpose degreasers and
electronic cleaners.

"General purpose degreaser" means a product designed to
remove or dissolve grease, grime, oil and other oil-based
contaminants from a variety of substrates, including
automotive or miscellaneous metallic parts. General purpose
degreaser does not include engine degreaser, general
purpose cleaner, adhesive remover, electronic cleaner, metal
polish or cleanser, products used exclusively in solvent
cleaning tanks or related equipment, or products that are (i)
sold exclusively to establishments which manufacture or
construct goods or commodities; and (ii) labeled "not for retall
sale." Solvent cleaning tanks or related equipment includes,
but is not limited to, cold cleaners, vapor degreasers,
conveyorized degreasers, film cleaning machines, or products
designed to clean miscellaneous metallic parts by immersion
in a container.

"General-use hand or body cleaner or soap" means a cleaner
or soap designed to be used routinely on the skin to clean or
remove typical or common dirt and soils. General-use hand or
body cleaner or soap includes, but is not limited to, hand or
body washes, dual-purpose shampoo-body cleaners, shower
or bath gels, and moisturizing cleaners or soaps. General-use
hand or body cleaner or soap does not include prescription
drug products, antimicrobial hand or body cleaner or soap,
astringent or toner, facial cleaner or soap, hand dishwashing
detergent (including antimicrobial), heavy-duty hand cleaner
or soap, medicated astringent or medicated toner, or rubbing
alcohol.
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"Glass cleaner" means a cleaning product designed primarily
for cleaning surfaces made of glass. Glass cleaner does not
include products designed solely for the purpose of cleaning
optical materials used in eyeglasses, photographic equipment,
scientific equipment, and photocopying machines.

"Gross sales" means the estimated total sales of an ACP
product in the Nerthern—Virginia applicable volatile organic
compound emissions control area areas designated in 9 VAC
5-40-7240 during a specific compliance period (expressed to
the nearest pound), based on either of the following methods,
whichever the responsible ACP party demonstrates to the
satisfaction of the board will provide an accurate sales
estimate:

1. Apportionment of national or regional sales of the ACP
product to sales, determined by multiplying the average
national or regional sales of the product by the fraction of
the national or regional population, respectively, that is
represented by the Nerthern—\irginia—volatile—organic

issi 's current population of
the applicable volatile organic compound emissions control
areas designated in 9 VAC 5-40-7240; or

2. Another documented method that provides an accurate
estimate of the total current sales of the ACP product.

"Hair mousse" means a hairstyling foam designed to facilitate
styling of a coiffure and provide limited holding power.

"Hair shine" means a product designed for the primary
purpose of creating a shine when applied to the hair. Hair
shine includes, but is not limited to, dual-use products
designed primarily to impart a sheen to the hair. Hair shine
does not include hair spray, hair mousse, hair styling gel or
spray gel, or products whose primary purpose is to condition
or hold the hair.

"Hair styling gel" means a high viscosity, often gelatinous,
product that contains a resin and is designed for the
application to hair to aid in styling and sculpting of the hair
coiffure.

"Hair spray" means a consumer product designed primarily for
the purpose of dispensing droplets of a resin on and into a
hair coiffure that will impart sufficient rigidity to the coiffure to
establish or retain the style for a period of time.

"Heavy-duty hand cleaner or soap” means a product designed
to clean or remove difficult dirt and soils such as oil, grease,
grime, tar, shellac, putty, printer's ink, paint, graphite, cement,
carbon, asphalt, or adhesives from the hand with or without
the use of water. Heavy-duty hand cleaner or soap does not
include prescription drug products, antimicrobial hand or body
cleaner or soap, astringent or toner, facial cleaner or soap,
general-use hand or body cleaner or soap, medicated
astringent or medicated toner, or rubbing alcohol.

"Herbicide" means a pesticide product designed to kill or
retard a plant's growth, but excludes products that are (i) for
agricultural use, or (ii) restricted materials that require a permit
for use and possession.

"High volatility organic compound" or "HVOC" means a volatile
organic compound that exerts a vapor pressure greater than

80 millimeters of mercury (mm Hg) when measured at 20
degrees Centigrade.

"Household product’ means a consumer product that is
primarily designed to be used inside or outside of living
quarters or residences that are occupied or intended for
occupation by people, including the immediate surroundings.

"Insecticide” means a pesticide product that is designed for
use against insects or other arthropods, but excluding
products that are:

1. For agricultural use;

2. For a use which requires a structural pest control license
under applicable state laws or regulations; or

3. Restricted materials that require a permit for use and
possession.

"Insecticide fogger" means an insecticide product designed to
release all or most of its content as a fog or mist into indoor
areas during a single application.

"Institutional product" or “industrial and institutional (I&l)
product" means a consumer product that is designed for use
in the maintenance or operation of an establishment that:

1. Manufactures, transports, or sells goods or commodities,
or provides services for profit; or

2. Is engaged in the nonprofit promotion of a particular
public, educational, or charitable cause.

Establishments include, but are not limited to, government
agencies, factories, schools, hospitals, sanitariums, prisons,
restaurants, hotels, stores, automobile service and parts
centers, health clubs, theaters, or transportation companies.
Institutional product does not include household products and
products that are incorporated into or used exclusively in the
manufacture or construction of the goods or commodities at
the site of the establishment.

"Label" means written, printed, or graphic matter affixed to,
applied to, attached to, blown into, formed, molded into,
embossed on, or appearing upon a consumer product or
consumer product package, for purposes of branding,
identifying, or giving information with respect to the product or
to the contents of the package.

"Laundry prewash" means a product that is designed for
application to a fabric prior to laundering and that supplements
and contributes to the effectiveness of laundry detergents or
provides specialized performance.

“Laundry starch product” means a product that is designed for
application to a fabric, either during or after laundering, to
impart and prolong a crisp, fresh look and may also act to help
ease ironing of the fabric. Laundry starch product includes, but
is not limited to, fabric finish, sizing, and starch.

"Lawn and garden insecticide"” means an insecticide product
designed primarily to be used in household lawn and garden
areas to protect plants from insects or other arthropods.

"Liquid" means a substance or mixture of substances that is
capable of a visually detectable flow as determined under
ASTM "Standard Test Method for Determining Whether a
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Material is a Liquid or a Solid" (see 9 VAC 5-20-21). Liquid
does not include powders or other materials that are
composed entirely of solid particles.

"Lubricant" means a product designed to reduce friction, heat,
noise, or wear between moving parts, or to loosen rusted or
immovable parts or mechanisms. Lubricant does not include
automotive power steering fluids; products for use inside
power generating motors, engines, and turbines, and their
associated power-transfer gearboxes; two-cycle oils or other
products designed to be added to fuels; products for use on
the human body or animals; or products that are:

1. Sold exclusively to establishments which manufacture or
construct goods or commodities, and

2. Labeled "not for retail sale."

"LVP content" means the total weight, in pounds, of LVP-VOC
in an ACP product multiplied by 100 and divided by the
product's total net weight (in pounds, excluding container and
packaging), expressed to the nearest 0.1.

"LVP-VOC" means a chemical compound or mixture that
contains at least one carbon atom and meets one of the
following:

1. Has a vapor pressure less than 0.1 mm Hg at 20 degrees
Centigrade, as determined by CARB Method 310 (see
9 VAC 5-20-21);

2. Is a chemical compound with more than 12 carbon
atoms, or a chemical mixture composed solely of
compounds with more than 12 carbon atoms, and the vapor
pressure is unknown;

3. Is a chemical compound with a boiling point greater than
216 degrees Centigrade, as determined by CARB Method
310 (see 9 VAC 5-20-21); or

4. Is the weight percent of a chemical mixture that boils
above 216 degrees Centigrade, as determined by CARB
Method 310 (see 9 VAC 5-20-21).

For the purposes of the definition of LVP-VOC, "chemical
compound” means a molecule of definite chemical formula
and isomeric structure, and "chemical mixture" means a
substrate composed of two or more chemical compounds.

"Manufacturer" means a person who imports, manufactures,
assembles, produces, packages, repackages, or relabels a
consumer product.

"Medicated astringent or medicated toner" means a product
regulated as a drug by the United States Food and Drug
Administration that is applied to the skin for the purpose of
cleaning or tightening pores. Medicated astringent or
medicated toner includes, but is not limited to, clarifiers and
substrate-impregnated products. Medicated astringent or
medicated toner does not include hand, face, or body cleaner
or soap products, astringent or toner, cold cream, lotion,
antiperspirants, or products that must be purchased with a
doctor's prescription.

"Medium volatility organic compound" or "MVOC" means a
volatile organic compound that exerts a vapor pressure

greater than 2 mm Hg and less than or equal to 80 mm Hg
when measured at 20 degrees Centigrade.

"Metal polish or cleanser" means a product designed primarily
to improve the appearance of finished metal, metallic, or
metallized surfaces by physical or chemical action. To
"improve the appearance" means to remove or reduce stains,
impurities, or oxidation from surfaces or to make surfaces
smooth and shiny. Metal polish or cleanser includes, but is not
limited to, metal polishes used on brass, silver, chrome,
copper, stainless steel and other ornamental metals. Metal
polish or cleanser does not include automotive wax, polish,
sealant, or glaze, wheel cleaner, paint remover or stripper,
products designed and labeled exclusively for automotive and
marine detailing, or products designed for use in degreasing
tanks.

"Missing data days" means the number of days in a
compliance period for which the responsible ACP party has
failed to provide the required enforceable sales or VOC
content data to the board, as specified in the ACP agreement.

"Mist spray adhesive" means an aerosol that is not a special
purpose spray adhesive and which delivers a particle or mist
spray, resulting in the formation of fine, discrete particles that
yield a generally uniform and smooth application of adhesive
to the substrate.

"Multi-purpose dry lubricant" means a lubricant that is:

1. Designed and labeled to provide lubricity by depositing a
thin film of graphite, molybdenum disulfide ("moly"), or
polytetrafluoroethylene or closely related fluoropolymer
("teflon") on surfaces, and

2. Designed for general purpose lubrication, or for use in a
wide variety of applications.

"Multi-purpose lubricant” means a lubricant designed for
general purpose lubrication, or for use in a wide variety of
applications. Multi-purpose lubricant does not include multi-
purpose dry lubricants, penetrants, or silicone-based multi-
purpose lubricants.

"Multi-purpose solvent" means an organic liquid designed to
be used for a variety of purposes, including cleaning or
degreasing of a variety of substrates, or thinning, dispersing,
or dissolving other organic materials. Multi-purpose solvent
includes solvents used in institutional facilities, except for
laboratory reagents used in analytical, educational, research,
scientific, or other laboratories. Multi-purpose solvent does not
include solvents used in cold cleaners, vapor degreasers,
conveyorized degreasers or film cleaning machines, or
solvents that are incorporated into, or used exclusively in the
manufacture or construction of, the goods or commodities at
the site of the establishment.

"Nail polish" means a clear or colored coating designed for
application to the fingernails or toenails and including but not
limited to, lacquers, enamels, acrylics, base coats, and top
coats.

"Nail polish remover" means a product designed to remove
nail polish and coatings from fingernails or toenails.
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"Nonaerosol product” means a consumer product that is not
dispensed by a pressurized spray system.

"Noncarbon containing compound" means a compound that
does not contain carbon atoms.

"Nonresilient flooring" means flooring of a mineral content that
is not flexible. Nonresilient flooring includes but is not limited
to terrazzo, marble, slate, granite, brick, stone, ceramic tile,
and concrete.

"Nonselective terrestrial herbicide" means a terrestrial
herbicide product that is toxic to plants without regard to
species.

"One-product business" means a responsible ACP party that
sells, supplies, offers for sale, or manufactures for use in the

Neorthern—\Virginia applicable volatile organic compound

emissions control area areas designated in 9 VAC 5-40-7240:

1. Only one distinct ACP product, sold under one product
brand name, which is subject to the requirements of 9 VAC
5-40-7270; or

2. Only one distinct ACP product line subject to the
requirements of 9 VAC 5-40-7270, in which all the ACP
products belong to the same product category and the VOC
contents in the products are within 98.0% and 102.0% of
the arithmetic mean of the VOC contents over the entire
product line.

"Oven cleaner" means a cleaning product designed to clean
and to remove dried food deposits from oven walls.

"Paint" means a pigmented liquid, liquefiable, or mastic
composition designed for application to a substrate in a thin
layer which is converted to an opaque solid film after
application and is used for protection, decoration or
identification, or to serve some functional purpose such as the
filling or concealing of surface irregularities or the modification
of light and heat radiation characteristics.

"Paint remover or stripper" means a product designed to strip
or remove paints or other related coatings, by chemical action,
from a substrate without markedly affecting the substrate.
Paint remover or stripper does not include multi-purpose
solvents, paint brush cleaners, products designed and labeled
exclusively to remove graffiti, and hand cleaner products that
claim to remove paints and other related coatings from skin.

"Penetrant” means a lubricant designed and labeled primarily
to loosen metal parts that have bonded together due to
rusting, oxidation, or other causes. Penetrant does not include
multi-purpose lubricants that claim to have penetrating
qualities but are not labeled primarily to loosen bonded parts.

"Pesticide" means and includes a substance or mixture of
substances labeled, designed, or intended for use in
preventing, destroying, repelling, or mitigating a pest, or a
substance or mixture of substances labeled, designed, or
intended for use as a defoliant, desiccant, or plant regulator,
provided that the term "pesticide" will not include a substance,
mixture of substances, or device that the U.S. Environmental
Protection Agency does not consider to be a pesticide.

"Pre-ACP VOC content" means the lowest VOC content of an
ACP product between January 1, 1990, and the date on which

the application for a proposed ACP is submitted to the board,
based on the data obtained from accurate records available to
the board that yields the lowest VOC content for the product.

"Principal display panel" means that part of a label that is so
designed as to most likely be displayed, presented, shown, or
examined under normal and customary conditions of display
or purchase. Whenever a principal display panel appears
more than once, all requirements pertaining to the principal
display panel shall pertain to all such principal display panels.

"Product brand name" means the name of the product exactly
as it appears on the principal display panel of the product.

"Product category" means the applicable category that best
describes the product as listed in this section.

"Product line" means a group of products of identical form and
function belonging to the same product category.

"Propellant” means a liquefied or compressed gas that is used
in whole or in part, such as a cosolvent, to expel a liquid or
other material from the same self-pressurized container or
from a separate container.

"Pump spray" means a packaging system in which the product
ingredients within the container are not under pressure and in
which the product is expelled only while a pumping action is
applied to a button, trigger, or other actuator.

"Reconcile or reconciliation” means to provide sufficient VOC
emission reductions to completely offset shortfalls generated
under the ACP during an applicable compliance period.

"Reconciliation of shortfalls plan" means the plan to be
implemented by the responsible ACP party when shortfalls
have occurred, as approved by the board pursuant to 9 VAC
5-40-7280 B 1 g (10).

"Responsible party" means the company, firm, or
establishment which is listed on the product's label. If the label
lists two companies, firms, or establishments, the responsible
party is the party that the product was "manufactured for" or
"distributed by," as noted on the label.

"Responsible ACP party" means the company, firm, or
establishment which is listed on the ACP product's label. If the
label lists two or more companies, firms, or establishments,
the responsible ACP party is the party that the ACP product
was "manufactured for" or "distributed by," as noted on the
label.

"Restricted materials" means pesticides established as
restricted materials under the Virginia Pesticide Control Act
(8 3.1-249.27 et seq. of the Code of Virginia).

"Retailer* means a person who sells, supplies, or offers
consumer products for sale directly to consumers.

"Retail outlet" means an establishment at which consumer
products are sold, supplied, or offered for sale directly to
consumers.

"Roll-on product” means an antiperspirant or deodorant that
dispenses active ingredients by rolling a wetted ball or wetted
cylinder on the affected area.
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"Rubber and vinyl protectant” means a product designed to
protect, preserve or renew vinyl, rubber, and plastic on
vehicles, tires, luggage, furniture, and household products
such as vinyl covers, clothing, and accessories. Rubber and
vinyl protectant does not include products primarily designed
to clean the wheel rim, such as aluminum or magnesium
wheel cleaners, and tire cleaners that do not leave an
appearance-enhancing or protective substance on the tire.

"Rubbing alcohol" means a product containing isopropyl
alcohol (also called isopropanol) or denatured ethanol and
labeled for topical use, usually to decrease germs in minor
cuts and scrapes, to relieve minor muscle aches, as a
rubefacient, and for massage.

"Sealant and caulking compound" means a product with
adhesive properties that is designed to fill, seal, waterproof, or
weatherproof gaps or joints between two surfaces. Sealant
and caulking compound does not include roof cements and

roof sealants; insulating foams; removable caulking
compounds; clear or paintable or water resistant caulking
compounds; floor seam sealers; products designed

exclusively for automotive uses; or sealers that are applied as
continuous coatings. Sealant and caulking compound also
does not include units of product, less packaging, which weigh
more than one pound and consist of more than 16 fluid
ounces. For the purposes of this definition only, "removable
caulking compounds" means a compound that temporarily
seals windows or doors for three- to six-month time intervals;
and "clear or paintable or water resistant caulking compounds"
means a compound that contains no appreciable level of
opaque fillers or pigments, transmits most or all visible light
through the caulk when cured, is paintable, and is immediately
resistant to precipitation upon application.

"Semisolid" means a product that, at room temperature, will
not pour, but will spread or deform easily, including gels,
pastes, and greases.

"Shaving cream" means an aerosol product which dispenses a
foam lather intended to be used with a blade or cartridge razor
or other wet-shaving system, in the removal of facial or other
bodily hair.

"Shortfall" means the ACP emissions minus the ACP limit
when the ACP emissions were greater than the ACP limit
during a specified compliance period, expressed to the
nearest pound of VOC. Shortfall does not include emissions
occurring prior to the date that the ACP agreement approving
an ACP is signed by the board.

"Silicone-based multi-purpose lubricant" means a lubricant
that is:

1. Designed and labeled to provide lubricity primarily
through the use of silicone compounds including, but not
limited to, polydimethylsiloxane, and

2. Designed and labeled for general purpose lubrication, or
for use in a wide variety of applications.

include
release

Silicone-based multi-purpose lubricant does not
products designed and labeled exclusively to
manufactured products from molds.

"Single phase aerosol air freshener" means an aerosol air
freshener with the liquid contents in a single homogeneous
phase and which does not require that the product container
be shaken before use.

"Small business" means any stationary source that: is owned
or operated by a person that employs 100 or fewer individuals;
is a small business concern as defined in the federal Small
Business Act; is not a major stationary source; does not emit
50 tons or more per year of any regulated pollutant; and emits
less than 75 tons per year of all regulated pollutants.

"Solid" means a substance or mixture of substances which,
either whole or subdivided (such as the particles composing a
powder), is not capable of visually detectable flow as
determined under ASTM "Standard Test Method for
Determining Whether a Material is a Liquid or a Solid" (see
9 VAC 5-20-21).

"Special purpose spray adhesive" means an aerosol adhesive
that meets any of the following definitions:

1. "Mounting adhesive" means an aerosol adhesive
designed to permanently mount photographs, artwork, or
other drawn or printed media to a backing (paper, board,
cloth, etc.) without causing discoloration to the artwork.

2. "Flexible vinyl adhesive” means an aerosol adhesive
designed to bond flexible vinyl to substrates. "Flexible vinyl"
means a nonrigid polyvinyl chloride plastic with at least 5%,
by weight, of plasticizer content. A plasticizer is a material,
such as a high boiling point organic solvent, that is
incorporated into a plastic to increase its flexibility,
workability, or distensibility, and may be determined using
ASTM "Standard Practice for Packed Column Gas
Chromatography" (see 9 VAC 5-20-21) or from product
formulation data.

3. "Polystyrene foam adhesive" means an aerosol adhesive
designed to bond polystyrene foam to substrates.

4, "Automobile headliner adhesive" means an aerosol
adhesive designed to bond together layers in motor vehicle
headliners.

5. "Polyolefin adhesive" means an aerosol adhesive

designed to bond polyolefins to substrates.

6. "Laminate repair or edgebanding adhesive" means an
aerosol adhesive designed for:

a. The touch-up or repair of items laminated with high
pressure laminates (e.g., lifted edges, delaminates, etc.);
or

b. The touch-up, repair, or attachment of edgebonding
materials, including but not limited to, other laminates,
synthetic marble, veneers, wood molding, and decorative
metals.

For the purposes of this definition, "high pressure laminate™
means sheet materials that consist of paper, fabric, or other
core material that have been laminated at temperatures
exceeding 265 degrees Fahrenheit and at pressures
between 1,000 and 1,400 psi.
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7. "Automotive engine compartment adhesive" means an
aerosol adhesive designed for use in motor vehicle
under-the-hood applications which require oil and plasticizer
resistance, as well as high shear strength, at temperatures
of 200-275 degrees Fahrenheit.

"Spot remover" means a product designed to clean localized
areas or remove localized spots or stains on cloth or fabric,
such as drapes, carpets, upholstery, and clothing, that does
not require subsequent laundering to achieve stain removal.
Spot remover does not include dry cleaning fluid, laundry
prewash, carpet and upholstery cleaner, or multi-purpose
solvent.

"Spray buff product” means a product designed to restore a
worn floor finish in conjunction with a floor buffing machine
and special pad.

"Stick product” means an antiperspirant or a deodorant that
contains active ingredients in a solid matrix form, and that
dispenses the active ingredients by frictional action on the
affected area.

"Structural waterproof adhesive" means an adhesive whose
bond lines are resistant to conditions of continuous immersion
in fresh or salt water and that conforms with the definition in
the federal consumer products regulation, 40 CFR Part 59,
Subpart C.

"Surplus reduction" means the ACP limit minus the ACP
emissions when the ACP limit was greater than the ACP
emissions during a given compliance period, expressed to the
nearest pound of VOC. Except as provided in 9 VAC 5-40-
7280 F 3, surplus reduction does not include emissions
occurring prior to the date that the ACP agreement approving
an ACP is signed by the board.

"Surplus trading" means the buying, selling, or transfer of
surplus reductions between responsible ACP parties.

"Terrestrial* means to live on or grow from land.

"Tire sealant and inflation" means a pressurized product that
is designed to temporarily inflate and seal a leaking tire.

"Total maximum historical emissions" or "TMHE" means the
total VOC emissions from all ACP products for which the
responsible ACP party has failed to submit the required VOC
content or enforceable sales records. The TMHE shall be
calculated for each ACP product during each portion of a
compliance period for which the responsible ACP party has
failed to provide the required VOC content or enforceable
sales records. The TMHE shall be expressed to the nearest
pound and calculated according to the following calculation:

TMHE = (MHE); + (MHE), + K + (MHE)y

MHE = (Highest VOC Content x Highest Sales) x Missing Data Days
100 x 365

where

Highest VOC content = the maximum VOC content which the
ACP product has contained in the previous five years, if the
responsible ACP party has failed to meet the requirements for
reporting VOC content data (for any portion of the compliance
period), as specified in the ACP agreement approving the
ACP, or the current actual VOC content, if the responsible

ACP party has provided all required VOC Content data (for
the entire compliance period), as specified in the ACP
agreement.

Highest sales = the maximum one-year gross sales of the
ACP product in the previous five years, if the responsible ACP
party has failed to meet the requirements for reporting
enforceable sales records (for any portion of the compliance
period), as specified in the ACP agreement approving the
ACP, or the current actual one-year enforceable sales for the
product, if the responsible ACP party has provided all required
enforceable sales records (for the entire compliance period),
as specified in the ACP agreement approving the ACP.

Missing Data Days = (see definition in this section).

1, 2,..., N = each product in an ACP, up to the maximum N, for
which the responsible ACP party has failed to submit the
required enforceable sales or VOC content data as specified
in the ACP agreement.

"Type A propellant" means a compressed gas such as CO
sub2 , N sub2 , N sub2 O, or compressed air that is used as a
propellant and is either incorporated with the product or
contained in a separate chamber within the product's
packaging.

"Type B propellant” means a halocarbon that is used as a
propellent including chlorofluorocarbons (CFCs),
hydrochlorofluorocarbons (HCFCs), and hydrofluorocarbons
(HFCs).

"Type C propellant" means a propellant that is not a Type A or
Type B propellant, including propane, isobutane, n-butane,
and dimethyl ether (also known as dimethyl oxide).

"Undercoating"” means an aerosol product designed to impart
a protective, nonpaint layer to the undercarriage, trunk interior,
or firewall of motor vehicles to prevent the formation of rust or
to deaden sound. Undercoating includes, but is not limited to,
rubberized, mastic, or asphaltic products.

"Usage directions" means the text or graphics on the product's
principal display panel, label, or accompanying literature
which describes to the end user how and in what quantity the
product is to be used.

"VOC content" means, except for charcoal lighter products,
the total weight of VOC in a product expressed as a
percentage of the product weight (exclusive of the container or
packaging), as determined pursuant to 9 VAC 5-40-7340 B
and C.

For charcoal lighter material products only,

VOC Content = (Certified Emissions x 100)
Certified Use Rate

where
Certified emissions = (see definition in this section).
Certified use rate = (see definition in this section).

"Volatile organic compound" or "VOC" means volatile organic
compound as defined in 9 VAC 5-10-20.
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"Wasp and hornet insecticide” means an insecticide product
that is designed for use against wasps, hornets, yellow jackets
or bees by allowing the user to spray from a distance a
directed stream or burst at the intended insects or their hiding
place.

"Waterproofer® means a product designed and labeled
exclusively to repel water from fabric or leather substrates.
Waterproofer does not include fabric protectants.

"Wax" means a material or synthetic thermoplastic substance
generally of high molecular weight hydrocarbons or high
molecular weight esters of fatty acids or alcohols, except
glycerol and high polymers (plastics). Wax includes, but is not
limited to, substances derived from the secretions of plants
and animals such as carnauba wax and beeswax, substances
of a mineral origin such as ozocerite and paraffin, and
synthetic polymers such as polyethylene.

"Web spray adhesive"” means an aerosol adhesive which is
not a mist spray or special purpose spray adhesive.

"Wood floor wax" means wax-based products for use solely on
wood floors.

"Working day" means a day between Monday through Friday,
inclusive, except for federal holidays.

9 VAC 5-40-7270. Standard for
compounds.

A. Except as provided in 9 VAC 5-40-7250, 9 VAC 5-40-7280,
and 9 VAC 5-40-7290, no person shall (i) sell, supply, or offer
for sale a consumer product manufactured on or after July-1;
2005 the applicable compliance date specified in 9 VAC 5-40-
7330, or (i) manufacture for sale a consumer product on or
after July-1,-2005 the applicable compliance date specified in
9 VAC 5-40-7330, that contains volatile organic compounds in
excess of the limits specified in Table 4-50A.

TABLE 4-50A
Product Category: Percent VOC by Weight

volatile organic

Adhesives
Aerosol
Mist spray: 65%
Web spray: 55%
Special purpose spray adhesives
Mounting, automotive engine compartment, and flexible
vinyl: 70%
Polystyrene foam and automotive headliner: 65%
Polyolefin and laminate repair/Edgebanding: 60%
Contact: 80%
Construction, panel, and floor covering: 15%
General purpose: 10%
Structural waterproof: 15%

Air fresheners
Single-phase aerosols: 30%
Double-phase aerosols: 25%
Liquids/Pump sprays: 18%
Solids/Gels: 3%

Antiperspirants
Aerosol: 40% HVOC/10% MVOC
Nonaerosol: 0% HVOC/10% MVOC

Automotive brake cleaners: 45%
Automotive rubbing or polishing compound: 17%

Automotive wax, polish, sealant, or glaze
Hard paste waxes: 45%
Instant detailers: 3%
All other forms: 15%

Automotive windshield washer fluids: 35%

Bathroom and tile cleaners
Aerosols: 7%
All other forms: 5%

Bug and tar remover: 40%
Carburetor or fuel-injection air intake cleaners: 45%

Carpet and upholstery cleaners
Aerosols: 7%
Nonaerosols (dilutables): 0.1%
Nonaerosols (ready-to-use): 3.0%

Charcoal lighter material: see subsection E of this section.
Cooking spray, aerosols: 18%

Deodorants
Aerosol: 0% HVOC/10% MVOC
Nonaerosol: 0% HVOC/0% MVOC

Dusting aids
Aerosols: 25%
All other forms: 7%

Engine degreasers
Aerosol: 35%
Nonaerosol: 5%

Fabric protectants: 60%

Floor polishes/Waxes
Products for flexible flooring materials: 7%
Products for nonresilient flooring: 10%
Wood floor wax: 90%

Floor wax strippers, nonaerosol: see 9 VAC 5-40-7270 G

Furniture maintenance products
Aerosols: 17%
All other forms except solid or paste: 7%

General purpose cleaners
Aerosols: 10%
Nonaerosols: 4%

General purpose degreasers
Aerosols: 50%
Nonaerosols: 4%

Glass cleaners
Aerosols: 12%
Nonaerosols: 4%

Hair mousses: 6%
Hair shines: 55%

Hair sprays: 55%
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Hair styling gels: 6%
Heavy-duty hand cleaner or soap: 8%

Insecticides
Crawling bug (aerosol): 15%
Crawling bug (all other forms): 20%
Flea and tick: 25%
Flying bug (aerosol): 25%
Flying bug (all other forms): 35%
Foggers: 45%
Lawn and garden (all other forms): 20%
Lawn and garden (nonaerosol): 3%
Wasp and hornet: 40%

Laundry prewash
Aerosols/Solids: 22%
All other forms: 5%

Laundry starch products: 5%
Metal polishes and cleansers: 30%

Multi-purpose lubricant solid or semi-solid

products): 50%

(excluding

Nail polish remover: 75%
Nonselective terrestrial herbicide, nonaerosols: 3%

Oven cleaners
Aerosols/Pump sprays: 8%
Liquids: 5%

Paint remover or strippers: 50%
Penetrants: 50%

Rubber and vinyl protectants
Nonaerosols: 3%
Aerosols: 10%

Sealants and caulking compounds: 4%
Shaving creams: 5%

Silicone-based multi-purpose lubricants (excluding solid or
semi-solid products): 60%

Spot removers
Aerosols: 25%
Nonaerosols: 8%

Tire sealants and inflators: 20%
Undercoatings, aerosols: 40%

B. No person shall sell, supply, offer for sale, or manufacture
for sale an antiperspirant or a deodorant that contains a
compound that has been defined as a toxic pollutant in 9 VAC
5-60-210 C.

C. Provisions follow concerning products that are diluted prior
to use.

1. For consumer products for which the label, packaging, or
accompanying literature specifically states that the product
should be diluted with water or non-VOC solvent prior to
use, the limits specified in Table 4-50A shall apply to the
product only after the minimum recommended dilution has
taken place. For purposes of this subsection, "minimum

recommended dilution" shall not include recommendations
for incidental use of a concentrated product to deal with
limited special applications such as hard-to-remove soils or
stains.

2. For consumer products for which the label, packaging, or
accompanying literature states that the product should be
diluted with a VOC solvent prior to use, the limits specified
in Table 4-50A shall apply to the product only after the
maximum recommended dilution has taken place.

D. For those consumer products that are registered under
FIFRA, the effective date of the VOC standards is July-1,-2006
one year after the applicable compliance date specified in
9 VAC 5-40-7330.

E. The following requirements shall apply to all charcoal
lighter material products:

1. Effective July—1,—2005 as of the applicable compliance
date specified in 9 VAC 5-40-7330, no person shall (i) sell,
supply, or offer for sale a charcoal lighter material product
manufactured on or after July—31,—2005 the applicable
compliance date or (ii) manufacture for sale a charcoal
lighter material product unless at the time of the transaction:

a. The manufacturer can demonstrate to the board's
satisfaction that they have been issued a currently
effective certification by CARB under the Consumer
Products provisions under Subchapter 8.5, Article 2,
§94509(h), of Title 17 of the California Code of
Regulations (see 9 VAC 5-20-21). This certification
remains in effect for as long as the CARB certification
remains in effect. A manufacturer claiming such a
certification on this basis must submit to the board a copy
of the certification decision (i.e., the Executive Order),
including all conditions established by CARB applicable to
the certification.

b. The manufacturer or distributor of the charcoal lighter
material has been issued a currently effective certification
pursuant to subdivision 2 of this subsection.

c. The charcoal lighter material meets the formulation
criteria and other conditions specified in the applicable
ACP agreement issued pursuant to subdivision 2 of this
subsection.

d. The product usage directions for the charcoal lighter
material are the same as those provided to the board
pursuant to subdivision 2 c of this subsection.

2. Provisions follow concerning certification requirements.

a. No charcoal lighter material formulation shall be
certified under this subdivision unless the applicant for
certification demonstrates to the board's satisfaction that
the VOC emissions from the ignition of charcoal with the
charcoal lighter material are less than or equal to 0.020
pound of VOC per start, using the procedures specified in
the South Coast Air Quality Management District Rule
1174 Ignition Method Compliance Certification Protocol
(see 9 VAC 5-20-21). The provisions relating to LVP-VOC
in 9 VAC 5-40-7250 F and 9 VAC 5-40-7260 C shall not
apply to a charcoal lighter material subject to the
requirements of 9 VAC 5-40-7270 A and E.
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b. The board may approve alternative test procedures
which are shown to provide equivalent results to those
obtained using the South Coast Air Quality Management
District Rule 1174 |Ignition Method Compliance
Certification Protocol (see 9 VAC 5-20-21).

c. A manufacturer or distributor of charcoal lighter
material may apply to the board for certification of a
charcoal lighter material formulation in accordance with
this subdivision. The application shall be in writing and
shall include, at a minimum, the following:

(1) The results of testing conducted pursuant to the
procedures specified in South Coast Air Quality
Management District Rule 1174 Testing Protocol (see
9 VAC 5-20-21); and

(2) The exact text or graphics that will appear on the
charcoal lighter material's principal display panel, label,
or accompanying literature. The provided material shall
clearly show the usage directions for the product.
These directions shall accurately reflect the quantity of
charcoal lighter material per pound of charcoal that was
used in the South Coast Air Quality Management
District Rule 1174 Testing Protocol (see 9 VAC 5-20-
21) for that product, unless:

(@) The charcoal lighter material is intended to be
used in fixed amounts independent of the amount of
charcoal used, such as certain paraffin cubes, or

(b) The charcoal lighter material is already
incorporated into the charcoal, such as certain "bag
light,"” "instant light" or "match light" products.

(3) For a charcoal lighter material which meets the
criteria specified in subdivision 2 ¢ (2) (a) of this
subsection, the usage instructions provided to the
board will accurately reflect the quantity of charcoal
lighter material used in the South Coast Air Quality
Management District Rule 1174 Testing Protocol (see
9 VAC 5-20-21) for that product.

(4) Physical property data, formulation data, or other
information required by the board for use in determining
when a product modification has occurred and for use
in determining compliance with the conditions specified
on the ACP agreement issued pursuant to subdivision
2 e of this subsection.

d. Within 30 days of receipt of an application, the board
will advise the applicant in writing either that it is complete
or that specified additional information is required to make
it complete. Within 30 days of receipt of additional
information, the board will advise the applicant in writing
either that the application is complete, or that specified
additional information or testing is still required before it
can be deemed complete.

e. If the board finds that an application meets the
requirements of subdivision 2 of this subsection, then an
ACP agreement shall be issued certifying the charcoal
lighter material formulation and specifying such conditions
as are necessary to insure that the requirements of this
subsection are met. The board will act on a complete

F.

application within 90 days after the application is deemed
complete.

3. For charcoal lighter material for which certification has
been granted pursuant to subdivision 2 of this subsection,
the applicant for certification shall notify the board in writing
within 30 days of: (i) a change in the usage directions, or (ii)
a change in product formulation, test results, or other
information submitted pursuant to subdivision 2 of this
subsection which may result in VOC emissions greater than
0.020 pound of VOC per start.

4. If the board determines that a certified charcoal lighter
material formulation results in VOC emissions from the
ignition of charcoal which are greater than 0.020 pound of
VOC per start, as determined by the South Coast Air
Quality Management District Rule 1174 Testing Protocol
(see 9 VAC 5-20-21) and the statistical analysis procedures
contained therein, the board will revoke or modify the
certification as is necessary to assure that the charcoal
lighter material will result in VOC emissions of less than or
equal to 0.020 pound of VOC per start. Modifications and
revocations of certifications are considered case decisions
and will be processed using the procedures prescribed in
9 VAC 5-170 and Article 3 (§2.2-4018 et seq.) of the
Administrative Process Act.

Requirements for aerosol adhesives.

1. The standards for aerosol adhesives apply to all uses of
aerosol adhesives, including consumer, industrial, and
commercial uses. Except as otherwise provided in 9 VAC 5-
40-7250 and 9 VAC 5-40-7290, no person shall sell, supply,
offer for sale, use or manufacture for sale an aerosol
adhesive which, at the time of sale, use, or manufacture,
contains VOCs in excess of the specified standard.

2. a. In order to qualify as a "special purpose spray
adhesive," the product must meet one or more of the
definitions specified in 9 VAC 5-40-7260 C, but if the
product label indicates that the product is suitable for use on
a substrate or application not listed in 9 VAC 5-40-7260 C,
then the product shall be classified as either a "web spray
adhesive" or a "mist spray adhesive."

b. If a product meets more than one of the definitions
specified in 9 VAC 5-40-7260 C for "special purpose
spray adhesive," and is not classified as a "web spray
adhesive" or "mist spray adhesive" under subdivision 2 a
of this subsection, then the VOC limit for the product shall
be the lowest applicable VOC limit specified in 9 VAC 5-
40-7270 A.

3. Effective July—1,2005 as of the applicable compliance
date specified in 9 VAC 5-40-7330, no person shall (i) sell,
supply, or offer for sale an aerosol adhesive manufactured
on or after July-1,-2005 the applicable compliance date, or
(i) manufacture for sale an aerosol adhesive that contains
any of the following compounds: methylene chloride,
perchloroethylene, or trichloroethylene.

4. All aerosol adhesives must comply with the labeling
requirements specified in 9 VAC 5-40-7300 D.

G. Effective as of the applicable compliance date specified in
9 VAC 5-40-7330, no person shall sell, supply, offer for sale,
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or manufacture for use a floor wax stripper unless the
following requirements are met:

1. The label of each nonaerosol floor wax stripper must
specify a dilution ratio for light or medium build-up of polish
that results in an as-used VOC concentration of 3.0% by
weight or less.

2. If a nonaerosol floor wax stripper is also intended to be
used for removal of heavy build-up of polish, the label of
that floor wax stripper must specify a dilution ratio for heavy
build-up of polish that results in an as-used VOC
concentration of 12% by weight or less.

3. The terms "light build-up," "medium build-up" or "heavy
build-up" are not specifically required, as long as
comparable terminology is used.

H. For a consumer product for which standards are specified
under subsection A of this section, no person shall sell,
supply, offer for sale, or manufacture for sale a consumer
product which contains any of the following ozone-depleting
compounds:

CFC-11 (trichlorofluoromethane), CFC-12
(dichlorodifluoromethane);

CFC-113 (1,1,1-trichloro-2,2,2-trifluoroethane);
CFC-114 (1-chloro-1,1-difluoro-2-chloro-2,2-difluoroethane);

CFC-115 (chloropentafluoroethane), halon 1211
(bromochlorodifluoromethane);

halon 1301 (bromotrifluoromethane), halon 2402
(dibromotetrafluoroethane);

HCFC-22 (chlorodifluoromethane), HCFC-123 (2,2-dichloro-
1,1,1-trifluoroethane);

HCFC-124 (2-chloro-1,1,1,2-tetrafluoroethane);

HCFC-141b (1,1-dichloro-1-fluoroethane), HCFC-142b (1-
chloro-1,1-difluoroethane);

1,1,1-trichloroethane; or
carbon tetrachloride.

I. The requirements of subsection H of this section shall not
apply to an existing product formulation that complies with
Table 4-50A or an existing product formulation that is
reformulated to meet Table 4-50A, provided the ozone-
depleting compound content of the reformulated product does
not increase.

J. The requirements of subsection H of this section shall not
apply to ozone-depleting compounds that may be present as
impurities in a consumer product in an amount equal to or less
than 0.01% by weight of the product.

9 VAC 5-40-7300. Administrative requirements.

A. Each manufacturer of a consumer product subject to 9 VAC
5-40-7270 shall clearly display on each consumer product
container or package, the day, month, and year on which the
product was manufactured or a code indicating such date. The
date or code shall be located on the container or inside the
cover or cap so that it is readily observable or obtainable (by

simply removing the cap or cover) without disassembling a
part of the container or packaging. This date or code shall be
displayed on each consumer product container or package no
later than the effective date of the applicable standard
specified in 9 VAC 5-40-7270 A. No person shall erase, alter,
deface, or otherwise remove or make illegible a date or code
from a regulated product container without the express
authorization of the manufacturer. The requirements of this
provision shall not apply to products containing no VOCs or
containing VOCs at 0.10% by weight or less.

B. If a manufacturer uses a code indicating the date of
manufacture for a consumer product subject to 9 VAC 5-40-
7270, an explanation of the code must be filed with the board
upon request by the board.

C. Notwithstanding the definition of "product category" in
9 VAC 5-40-7260 C, if anywhere on the principal display panel
of a consumer product, a representation is made that the
product may be used as or is suitable for use as a consumer
product for which a lower VOC limit is specified in 9 VAC 5-40-
7270 A, then the lowest VOC Ilimit shall apply. This
requirement does not apply to general purpose cleaners and
antiperspirant or deodorant products.

D. Provisions follow concerning additional

requirements for aerosol adhesives.

labeling

1. In addition to the requirements specified in subsections A
and C of this section and in 9 VAC 5-40-7360, both the
manufacturer and responsible party for each aerosol
adhesive product subject to this article shall ensure that all
products clearly display the following information on each
product container which is manufactured on or after July-3;
2005 the applicable compliance date specified in 9 VAC 5-
40-7330.

a. The aerosol adhesive category as specified in 9 VAC
5-40-7270 A or an abbreviation of the category shall be
displayed,;

b. (1) The applicable VOC standard for the product that is
specified in 9 VAC 5-40-7270 A, expressed as a
percentage by weight, shall be displayed unless the
product is included in an alternative control plan approved
by the board, as provided in 9 VAC 5-40-7280;

(2) If the product is included in an alternative control
plan approved by the board, and the product exceeds
the applicable VOC standard specified in 9 VAC 5-40-
7270 A, the product shall be labeled with the term
"ACP" or "ACP product";

(3) If the product is classified as a special purpose
spray adhesive, the applicable substrate or application
or an abbreviation of the substrate or application that
qualifies the product as special purpose shall be
displayed,;

(4) If the manufacturer or responsible party uses an
abbreviation as allowed by this subsection, an
explanation of the abbreviation must be filed with the
board before the abbreviation is used.

2. The information required in subdivision A 1 of this section
shall be displayed on the product container such that it is
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readily observable without removing or disassembling a
portion of the product container or packaging. For the
purposes of this subsection, information may be displayed
on the bottom of a container as long as it is clearly legible
without removing product packaging.

3. No person shall remove, alter, conceal, or deface the
information required in subdivision 1 of this subsection prior
to final sale of the product.

9 VAC 5-40-7330. Compliance schedules.

Affected persons shall comply with the provisions of this
article as expeditiously as possible but in no case later than:

1. July 1, 2005, in the Northern Virginia VOC Emissions
Control Area; or

2. January 1, 2008, in the Fredericksburg and Richmond
VOC Emissions Control Areas.

9 VAC 5-40-7360. Notification, records and reporting.

A. The provisions of subsections D, E, F, and H of 9 VAC 5-
40-50 (Notification, records and reporting) apply. The other
provisions of 9 VAC 5-40-50 do not apply.

B. Upon 90 days written notice, the board may require a
responsible party to report information for a consumer product
the board may specify, including, but not limited to, all or part
of the following information:

1. The name of the responsible party and the party's
address, telephone number, and designated contact
person;

2. A claim of confidentiality made pursuant to applicable
state confidentiality requirements;

3. The product brand name for each consumer product
subject to registration and, upon request by the board, the
product label;

4. The product category to which the consumer product
belongs;

5. The applicable product forms listed separately;

6. An identification of each product brand name and form as
a "Household Product," "I&l Product," or both;

7. Separate sales in pounds per year, to the nearest pound,
and the method used to calculate sales for each product
form;

8. For registrations submitted by two companies, an
identification of the company which is submitting relevant
data separate from that submitted by the responsible party.
All registration information from both companies shall be
submitted by the date specified in this subsection;

9. For each product brand name and form, the net percent
by weight of the total product, less container and packaging,
composed of the following, rounded to the nearest one-
tenth of a percent (0.1%):

a. Total exempt compounds;

b. Total LVP-VOCs that are not fragrances;

c. Total all other carbon-containing compounds that are
not fragrances;

d. Total all noncarbon-containing compounds;
e. Total fragrance;

f. For products containing greater than 2.0% by weight
fragrance:

(1) The percent of fragrances that are LVP-VOCs; and

(2) The percent of fragrances that are all other
carbon-containing compounds;

g. Total paradichlorobenzene;

10. For each product brand name and form, the identity,
including the specific chemical name and associated
Chemical Abstract Services (CAS) number, of the following:

a. Each exempt compound; and
b. Each LVP-VOC that is not a fragrance;

11. If applicable, the weight percent composed of propellent
for each product;

12. If applicable, an identification of the type of propellent.

C. In addition to the requirements of subdivision B 10 of this
section, the responsible party shall report to the board the net

percent by weight of each ozone-depleting compound which

1. Listed in 9 VAC 5-40-7270 H; and

2. Contained in a product subject to registration under
subsection A of this section in an amount greater than 1.0%
by weight.

D. All information submitted by responsible parties pursuant to

this section shall be handled in accordance with the

procedures specified in §8 10.1-1314 and 10.1-1314.1 of the

Virginia Air Pollution Control Law and 9 VAC 5-170-60.

E. Provisions follow concerning special reporting requirements

for consumer products that contain perchloroethylene or

methylene chloride.

1. The requirements of this subsection shall apply to all
responsible parties for consumer products that are subject
to 9 VAC 5-40-7270 A and contain perchloroethylene or
methylene chloride. For the purposes of this subsection, a
product contains perchloroethylene or methylene chloride if
the product contains 1.0% or more by weight (exclusive of
the container or packaging) of either perchloroethylene or
methylene chloride.

2. For each consumer product that contains
perchloroethylene or methylene chloride, the responsible
party shall report the following information for products sold
during each calendar year, beginning with the year 2005 of
the applicable compliance date specified in 9 VAC 5-40-
7330, and ending with the year 2010:

a. The product brand name and a copy of the product
label with legible usage instructions;
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b. The product category to which the consumer product
belongs;

c. The applicable product form, listed separately;

d. For each product form listed in subdivision 2 ¢ of this
subsection, the total sales during the calendar year, to the
nearest pound (exclusive of the container or packaging),
and the method used for calculating sales;

e. The weight percent, to the nearest 10%, of
perchloroethylene and methylene chloride in the
consumer product;

3. The information specified in subdivision 2 of this
subsection shall be reported for each calendar year by
March 1 of the following year. The first report shall be due
on March 1;-2006,forcalendaryear2005 of the calendar
year following the year of the applicable compliance date
specified in 9 VAC 5-40-7330. A new report is due on March
1 of each year thereafter, until March 1, 2011, when the last
report is due.

ARTICLE 53.
EMISSION STANDARDS FOR LITHOGRAPHIC PRINTING
PROCESSES (RULE 4-53).

9 VAC 5-40-7800. Applicability and designation of affected
facility.

A. Except as provided in subsections C, D, and E of this
section, the affected facility to which the provisions of this
article apply is each lithographic printing process which uses a
substrate other than a textile.

B. The provisions of this article apply only to sources of
volatile organic compounds in the—Nerthern—\irginia—or
Richmend volatile organic compound emissions control Area
areas designated in 9 VAC 5-20-206.

C. Exempted from the provisions of this article are facilities in
the Northern Virginia Volatile Organic Compound Emissions
Control Area whose potential to emit is less than 10 tons per
year of volatile organic compounds, provided the emission
rates are determined in a manner acceptable to the board. All
volatile organic compound emissions from printing inks,
coatings, cleaning solutions, and fountain solutions shall be
considered in applying the exemption levels specified in this
subsection.

D. Exempted from the provisions of this article are facilities in
the-Richmend all volatile organic compound emissions control
Area areas, other than the Northern Virginia Volatile Organic
Compound Emissions Control Area, whose potential to emit is
less than 100 tons per year of volatile organic compounds,
provided the emission rates are determined in a manner
acceptable to the board. All volatile organic compound
emissions from printing inks, coatings, cleaning solutions, and
fountain solutions shall be considered in applying the
exemption levels specified in this subsection.

E. The provisions of this article do not apply to the following:

1. Printing processes used exclusively for determination of
product quality and commercial acceptance provided:

a. The operation is not an integral part of the production
process;

b. The emissions from all product quality printing
processes do not exceed 400 pounds in any 30 day
period; and

c. The exemption is approved by the board.

2. Photoprocessing, typesetting, or imagesetting equipment
using water-based chemistry to develop silver halide
images.

3. Platemaking equipment using water-based chemistry to
remove unhardened image-producing material from an
exposed plate.

4. Equipment used to make blueprints.

5. Any sheet-fed offset lithographic press with a cylinder
width of 26 inches or less.

9 VAC 5-40-7880. Compliance.
A. The provisions of 9 VAC 5-40-20 (Compliance) apply.

B. All affected facilities in the Northern Virginia and Richmond
VOC Emissions Control Areas shall be in compliance with the

provisions of this rule within—two—years—follewing by April 1,
1996 1998.

C. All affected facilities in VOC emission control areas, other
than the Northern Virginia and Richmond VOC Emissions
Control Areas, shall be in compliance with the provisions of
this rule by [ insert date one year after the effective date ].

VA.R. Doc. No. R05-66; Filed November 7, 2005, 2:12 p.m.

* k k ok k k x %

Title of Requlation: 9 VAC 5-40. Existing Stationary
Sources (amending 9 VAC 5-40-5600, 9 VAC 5-40-5610,
9 VAC 5-40-5630, 9 VAC 5-40-5631, and 9 VAC 5-40-5641).

Statutory Authority: § 10.1-1308 of the Code of Virginia;
Clean Air Act (Sections 110, 111, 123, 129, 171, 172 and
182); 40 CFR Parts 51 and 60.

Public Hearing Date: January 12, 2006 - 10 a.m.
Public comments may be submitted until January 30, 2006.
(See Calendar of Events section
for additional information)

Agency Contact: Mary L. Major, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4423, FAX (804) 698-4510, or
e-mail mimajor@deq.virginia.gov.

Basis: Section 10.1-1308 of the Virginia Air Pollution Control
Law (Title 10.1, Chapter 13 of the Code of Virginia) authorizes
the State Air Pollution Control Board to promulgate regulations
abating, controlling and prohibiting air pollution in order to
protect public health and welfare.

Purpose: The purpose of the regulation is (i) to limit or, in
some instances, prohibit open burning and to establish
requirements to restrict emissions of volatile organic
compounds (VOCs) and nitrogen oxides (NOy) during the
peak ozone season to the level necessary for the protection of
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public health and welfare; and (ii) to provide guidance to local
governments on the adoption of ordinances to regulate open
burning. The proposed amendments are being made to
reduce emissions of volatile organic compounds (VOCs) and
nitrogen oxides (NOx) from open burning and special
incineration devices in Virginia’s emissions control areas in
order to attain and maintain the federal health-based air
quality standard for ozone.

Substance:

1. Prohibit the use of special incineration devices during the
summer burning ban. (A special incineration device is a pit
incinerator, conical or teepee burner, or any other device
specifically designed to provide good combustion
performance.)

2. Expand the summer burning ban from three months to
five.

3. Expand the summer ban into the new volatile organic
compound emissions control areas.

4. Resolved definition conflicts between the regulations of
the Waste Management Board and this regulation.

5. Integrated air curtain destructor
incinerator rules of the board.

requirements with

Issues: Public: The summertime ban will facilitate progress
towards attaining the emissions reduction goals of the ozone
attainment plans, thus providing a mechanism to remedy both
a public welfare problem and a public health problem. The
summertime ban on burning in the volatile organic compound
emissions control areas will have a positive health effect for the
Virginians in those areas who suffer from some form of
respiratory ailment. On the other hand, Virginians outside these
areas may suffer more than they currently do if their local
governments fail to take upon themselves the responsibility for
developing control programs for open burning. However, the
summertime ban may exacerbate a problem with illegal stump
dumps in localities just outside of the volatile organic
compound emissions control areas. Contractors that are not
permitted to burn will incur significant additional costs for
disposal during the summertime ban months. This, in turn,
may result in efforts to find "less expensive" means of
disposal; and unfortunately, the adjacent, more rural counties
that don't have fire marshals may incur the additional
problems of illegal dumps.

Department: The regulation will provide the department with
an essential tool for managing the frequent open burning
conducted throughout the Commonwealth, particularly in
suburban areas, in that if the Commonwealth did not take
responsibility for the maintenance of the air quality standards,
citizens might force local governments to enforce standards
within each community to ensure maintenance of the quality of
life. While the regulation results in some inconsistency
between volatile organic compound emissions control areas
and other areas, the Commonwealth's failure to act might
exacerbate the inconsistency and impose an additional
financial burden upon local governments. The department will
be able to devote its scarce resources to control programs
more directly linked to the attainment of legally mandated
standards and will thus save both staff time and money. The

department will also benefit from the consistency between the
regulations of the board and those of the Waste Management
Board. The department will experience no disadvantages by
the implementation of this regulation.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
regulations will extend the seasonal restriction on open
burning activities to areas that are classified as Volatile
Organic Compound (VOC) emissions control areas in 2004
and expand the restriction from June, July, and August to
include May and September. In addition, the regulations will
amend some of the definitions in order to achieve consistency
with the waste management regulations.

Estimated economic impact. These rules regulate open
burning activites by nonresidential entities in the
Commonwealth. These regulations allow open burning of
construction waste, debris waste, and demolition waste, but
place seasonal restrictions on such activities. These
regulations also provide model rules for localities wishing to
adopt certain restrictions in lieu of relying on the state’s
regulatory program. The proposed amendments will change
two important aspects of the open burning restrictions. First,
the proposed rules will expand the seasonal ban on open
burning to new areas that have become VOC control areas
under the new eight-hour ozone standard. Second, the
seasonal restriction will be increased from three months to five
months.

The new areas that have become VOC control areas under
the new eight-hour ozone standard in 2004 include the
counties of Gloucester, Isle of Wight, Prince George,
Spotsylvania and cities of Fredericksburg and Petersburg. The
total population living in these areas is estimated to be about
267,800. This represents a 6.0% increase in the current
population covered under the seasonal restriction provisions
of these rules. The proposed changes will make these
additional localities subject to those provisions.

Open burning is one of the most convenient and cheapest
methods for disposing of nonresidential debris. However,
combustion emissions from land-clearing debris create health
and safety risks. Of particular concern are the emissions of
Volatile Organic Compounds (VOC) and nitrogen oxides (NOx)
created by open burning. Significant emissions of VOC and
NOy are observed in tests conducted to evaluate the
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contribution of open burning of land-clearing debris.’ VOC and
NOy emissions, once created, contribute to ozone pollution in
the presence of sunlight. Because ozone pollution is high in
summer months, seasonal restrictions are placed on open
burning activities. Thus, seasonal restriction of open burning
in newly classified VOC areas under the eight-hour standard
should help Virginia achieve its nonattainment targets and
contribute to air quality and human health.

However, seasonal restrictions on open burning also create
compliance costs that must be absorbed by land clearing and
landscaping businesses. In general, open burning restrictions
would not cause a business to cease operations completely,
but would create some additional costs. These costs may
stem from the storage of nonresidential debris until it can be
burned during nonrestricted months, landfill costs, or
rescheduling of activities that produce debris in nonrestricted
months. There is not sufficient data to estimate the size of the
additional compliance costs that may be introduced by the
proposed expansion of areas subject to open burning
restrictions.

In addition, the proposed rules will expand the seasonal
burning ban from June, July, and August to include May and
September. This change will affect all of the VOC emissions
control areas including the newly expanded areas. The nature
of the costs and benefits of expanding the seasonal ban by
two months will be similar. However, the sizes of the benefits
and costs are probably different. For example, the air quality
benefits from restricting open-burning activities in cooler
months are probably less than they are in hotter months
because of the role of sunlight in creation of ozone. Also, the
compliance costs would increase at an increasing rate as
additional months are added to the seasonal ban. In the
absence of data, the net impact of decreasing benefits and
increasing costs cannot be assessed at this time.

One of the unintended consequences of the proposed
changes may be an increase in the illegal dumping activities in
the affected localities. As compliance costs increase either
because of being subject to seasonal burning ban, or because
of increased length of time open burning cannot be practiced,
regulated entities would look into possible cost avoiding
strategies that may promote illegal dumping if enforcement is
lacking.

Another unintended economic effect of the proposed changes
is a decrease in the permit revenues collected by localities to
allow open burning. The localities in the areas that will be
subject to open burning restrictions during the summer
months will likely experience a decrease in permit fees as
such activities will not be allowed. There is no available
estimate on the size of the fiscal impact on these localities.
The localities in areas that will be subject to two additional
months of open burning restrictions will also suffer from loss of
permit revenues. According to the department, one affected
locality reported about 61 fewer commercial burning permits
will be issued causing approximately $24,000 revenue loss for
that locality.

! United States Environmental Protection Agency, January 1997, “Evaluation of
Emissions from the Open Burning of Land-Clearing Debris.”

Remaining changes are mainly clarifications of language and
changing definitions to achieve consistency with the waste
management regulations. These changes are not expected
produce any significant economic effects other than improving
the clarity of regulations.

Businesses and entities affected. The proposed regulations
may particularly affect up to 32,507 contractors in Virginia.

Localities particularly affected. The new VOC control areas
under the new eight-hour ozone standard include counties of
Gloucester, Isle of Wight, Prince George, Spotsylvania and
cities of Fredericksburg and Petersburg. Expansion of the
seasonal burning ban from June, July, and August to include
May and September will affect both one-hour and eight-hour
VOC control areas. Localities subject to one-hour VOC control
areas include counties of Arlington, Fairfax, Loudoun, Prince
William, Stafford, Charles City, Chesterfield, Hanover, James
City, York, Botetourt, Frederick, Roanoke, and cities of
Alexandria, Fairfax, Falls Church, Manassas, Manassas Park,
Colonial Heights, Hopewell, Richmond, Chesapeake,
Hampton, Newport News, Norfolk, Poquoson, Portsmouth,
Suffolk, Virginia Beach, Williamsburg, Roanoke, Salem, and
Winchester.

Projected impact on employment. To the extent the
compliance costs associated with open burning restrictions in
new areas discourage land clearing activities, there may be a
negative impact on employment. However, affected entities
are more likely to schedule their land clearing activities around
the seasonal open burning ban. If so, the primary impact on
employment would be seasonal: a decrease in demand for
labor during seasonal ban and an increase in demand for
labor during nonrestricted months.

Effects on the use and value of private property. The
compliance costs created by open burning ban in new areas
and by the extension of ban by two months would reduce the
profitability of contractor businesses involved in land clearing
activities and reduce their net worth. However, whether the
size of compliance costs would be significant or not is not
known.

Small businesses: costs and other effects. The majority of
contractors that may be affected by the proposed changes are
expected to be small businesses. The proposed regulations
are not expected to create any significant administrative costs,
but there is likely to be an increase in compliance costs. The
significance of the additional costs will depend on how
affected entities respond to the proposed changes. There is
no available data to assess what the significance of the
additional compliance costs will be.

Small businesses: alternative method that minimizes adverse
impact. At this time, there does not appear to be a better
alternative to minimize the adverse impact on small
businesses to achieve the air quality standards of the
Commonwealth.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The department has
reviewed the economic impact analysis prepared by the
Department of Planning and Budget and has no comment.
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Summary:

The proposed amendments provide for the control of open
burning and use of special incineration devices and specify
the materials that may and may not be burned, the
conditions under which burning may occur, and the legal
responsibilities of the person conducting the burning. The
proposed amendments permit open burning or the use of
special incineration devices for disposal of clean-burning
construction waste, debris waste, and demolition waste but
provides for a seasonal restriction during June, July, and
August in the Northern Virginia, Richmond, and Hampton
Roads volatile organic compound (VOC) emissions control
areas. The proposed amendments also provide a model
local ordinance for cities and counties that wish to adopt
their own legally enforceable mechanisms to control burning
in lieu of relying on the state's regulatory program.

Modifications have also been made to ensure the regulation
is consistent with existing incinerator regulations of the
board and waste management regulations.

9 VAC 5-40-5600. Applicability.

A. Except as provided in subseetion subsections C and D of
this section, the provisions of this article apply to any person
who permits or engages in open burning or who permits or
engages in burning using special incineration devices.

B. The provisions of this article apply throughout the
Commonwealth of Virginia.

C. The provisions of this article do not apply to such an extent
as to prohibit the burning of leaves by persons on property
where they reside if the local governing body of the county,
city or town in which such persons reside has enacted an
otherwise valid ordinance (under the provisions of § 10.1-1308
of the Virginia Air Pollution Control Law) regulating such
burning in all or any part of the locality.

D. The provisions of this article do not apply to air curtain
incinerators subject to the provisions of (i) Article 45 (9 VAC 5-
40-6250 et seq.), 46 (9 VAC 5-40-6550 et seq.), or 54 (9 VAC
5-40-7950 et seq.) of 9 VAC 5 Chapter 40 or (ii) Subparts Eb,
AAAA or CCCC of 40 CFR Part 60.

9 VAC 5-40-5610. Definitions.

A. For the purpose of these regulations and subsequent
amendments or any orders issued by the board, the words or
terms shall have the meanings given them in subsection C of
this section.

B. As used in this article, all terms not defined here shall have
the meanings given them in 9 VAC 5 Chapter 10 (9 VAC 5-10-
10 et seq.), unless otherwise required by context.

C. Terms defined:

"Air curtain incinerator" means an incinerator that operates by
forcefully projecting a curtain of air across an open chamber
or pit in which combustion occurs. Incinerators of this type
can be constructed above or below ground and with or without
refractory walls and floor. Air curtain incinerators are not to be
confused with conventional combustion devices with enclosed
fireboxes and controlled air technology such as mass burn,
modular, and fluidized bed combustors.

"Automobile graveyard" means any lot or place whiech that is
exposed to the weather and upon which more than five motor
vehicles of any kind, incapable of being operated, and which
that it would not be economically practical to make operative,
are placed, located or found.

"Built-up area" means any area with a substantial portion
covered by industrial, commercial or residential buildings.

"Clean burning waste" means waste which-doesnot-produce

whiech that is not prohibited to be burned under this article and
that consists only of (i) 100% wood waste, (i) 100% clean
lumber or clean wood, (iii) 100% yard waste, or (iv) 100%
mixture of only any combination of wood waste, clean lumber,
clean wood or yard waste.

"Clean lumber" means wood or wood products that have been
cut or shaped and include wet, air-dried, and kiln-dried wood
products. Clean lumber does not include wood products that
have been painted, pigment-stained, or pressure-treated by
compounds such as chromate copper arsenate,
pentachlorophenol, and creosote.

"Clean wood" means untreated wood or untreated wood
products including clean untreated lumber, tree stumps (whole
or chipped), and tree limbs (whole or chipped). Clean wood
does not include: (i) yard waste, or (ii) construction,
renovation, or demolition wastes (for example, railroad ties
and telephone poles).

"Commercial waste" means all solid waste generated by
establishments engaged in business operations other than
manufacturing or construction. This category includes, but is
not limited to, waste resulting from the operation of stores,
markets, office buildings, restaurants and shopping centers.

"Construction waste" means solid waste whieh that is
produced or generated during construction ef-—structures,
remodeling, or repair of pavements, houses, commercial
buildings and other structures. Construction waste consists of
lumber, wire, sheetrock, broken brick, shingles, glass, pipes,
concrete, and metal and plastics if the metal or plastics are a
part of the materials of construction or empty containers for
such materials. Paints, coatings, solvents, asbestos, any
liquid, compressed gases or semi-liquids, and garbage are not
construction wastes and the disposal of such materials shall
be in accordance with the regulations of the Virginia Waste
Management Board.

"Debris waste" means stumps,—woed—brush.—and-leavesfrom
land-—clearing—operations wastes resulting from land-clearing
operations. Debris wastes include but are not limited to
stumps, wood, brush, leaves, soil and road spoils.

"Demolition waste" means that solid waste which that is
produced by the destruction of structures and their
foundations and includes the same materials as construction
waste.

"Garbage" means rotting—animal—and—vegetable—matter

aceumulated-by-a-household-in-the-course-of-ordinary-day-te-
day-living readily putrescible discarded materials composed of
animal, vegetable or other organic matter.
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"Hazardous waste" means refuse—or—combination—ofrefuse
a "hazardous
waste" as described in 9 VAC 20-60, Hazardous Waste
Management Regulations.

"Household refuse waste" means waste—materialand—trash
normally—aceumulated—by—a—heusehold—in—the—course—of

} Pt any waste material, including
garbage, trash and refuse derived from households. For
purposes of this regulation, households include single and
multiple residences, hotels and motels, bunkhouses, ranger
stations, crew quarters, campgrounds, picnic grounds and
day-use recreation areas. Household wastes do not include
sanitary waste in septic tanks (septage) that is regulated by
other state agencies.

"Industrial waste" means all-waste-generated-on-the premises
: : . industrial . ,

limited—to,—these—carried—on—in—factories,—processing—plants;
refineries—slaughter-houses.—and-steelmills any solid waste

generated by manufacturing or industrial process that is not a
regulated hazardous waste. Such waste may include but is
not limited to waste resulting from the following manufacturing
processes: electric power generation; fertilizer/agricultural
chemicals; food and related products/by products; inorganic
chemicals; iron and steel manufacturing; leather and leather
products; nonferrous metals manufacturing/foundries; organic
chemicals; plastics and resins manufacturing; pulp and paper
industry; rubber and miscellaneous plastic products; stone,
glass, clay and concrete products; textile manufacturing;
transportation equipment; and water treatment. This term
does not include mining waste or oil and gas waste.

"Junk" means old or scrap copper, brass, rope, rags, batteries,
paper, trash, rubber, debris, waste, or junked, dismantled, or
wrecked automobiles, or parts thereof, iron, steel, and other
old or scrap ferrous or nonferrous material.

"Junkyard" means an establishment or place of business
which that is maintained, operated, or used for storing,
keeping, buying, or selling junk, or for the maintenance or
operation of an automobile graveyard, and the term shall
include garbage dumps and sanitary fills.

"Landfill* means a sanitary landfill, an industrial waste landfill,
or a construction/demolition/debris landfill. See Part | (9 VAC
20-80-10 et seq.) of 9 VAC 20 Chapter 80 (Solid Waste
Management Regulations) for further definitions of these
terms.

"Local landfill" means any landfill located within the jurisdiction
of a local government.

"Opening burning" means the burning-of-any-matter-insuch-a
i F .

staeledaet—er—eﬁmney combustlon of SO|Id Waste Wlthout

a. Control
temperature for efficient combustion;

of combustion air to maintain adequate

b. Containment of the combustion reaction in an enclosed
device to provide sufficient residence time and mixing for
complete combustion; and

c. Control of the combustion products' emission.

"Open pit incinerator" means a device used to burn waste for
the primary purpose of reducing the volume by removing
combustible matter. Such devices function by directing a
curtain of air at an angle across the top of a trench or similarly
enclosed space, thus reducing the amount of combustion by-
products emitted into the atmosphere. The term also includes
trench burners, air curtain destructors incinerators and over
draft incinerators.

"Refuse" means trash,—rubbish.—garbage—and-otherforms—of
management—and—emergency—operations all solid waste
products having the characteristics of solids rather than liquids
and that are composed wholly or partially of materials such as
garbage, trash, rubbish, litter, residues from clean up of spills
or contamination or other discarded materials.

"Salvage operation" means any operation consisting of a
business, trade or industry participating in salvaging or
reclaiming any product or material, such as, but not limited to,
reprocessing of used motor oils, metals, chemicals, shipping
containers or drums, and specifically including automobile
graveyards and junkyards.

"Sanitary landfill* means an engineered land burial facility for
the disposal of household waste whieh that is so located,
designed, constructed, and operated to contain and isolate the
waste so that it does not pose a substantial or potential
hazard to human health or the environment. A sanitary landfill
also may receive other types of solid wastes, such as
commercial solid waste, nonhazardous sludge, hazardous
waste from conditionally exempt small quantity generators,
construction demolition debris and nonhazardous industrial
solid waste. See Part | (9 VAC 20-80-10 et seq.) of 9 VAC 20
Chapter 80 (Solid Waste Management Regulations) for further
definitions of these terms.

"Smoke" means small gas-borne particulate matter consisting
mostly, but not exclusively, of carbon, ash and other material
in concentrations sufficient to form a visible plume.

"Special incineration device" means a an open pit incinerator,
conical or teepee burner, or any other device specifically
designed to provide good combustion performance.

"Wood waste" means untreated wood and untreated wood
products, including tree stumps (whole or chipped), trees, tree
limbs (whole or chipped), bark, sawdust, chips, scraps, slabs,
millings, and shavings. Wood waste does not include:

1. Grass, grass clippings, bushes, shrubs, and clippings
from bushes and shrubs from residential, commercial/retail,
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institutional, or industrial sources as part of maintaining
yards or other private or public lands.

2. Construction, renovation, or demolition wastes.
3. Clean lumber.

"Yard waste" means grass, grass clippings, bushes, shrubs,
and clippings from bushes and shrubs that come from
residential, commercial/retail, institutional, or industrial
sources as part of maintaining yards or other private or public
lands. Yard waste does not include (i) construction,
renovation, and demolition wastes or (ii) clean wood.

9 VAC 5-40-5630. Permissible open burning.

Open burning or the use of special incineration devices is
permitted in the following instances provided the provisions of
subsections B through G of 9 VAC 5-40-5620 are met:

1. Upon the request of an owner or a responsible civil or
military public official, the board may approve open burning
or the use of special incineration devices under controlled
conditions for the elimination of a hazard which that
constitutes a threat to the public health, safety or welfare
and which that cannot be remedied by other means
consonant with the circumstances presented by the hazard.
Such uses of open burning or the use of special incineration
devices may include, but are not limited to, the following:

a. Destruction of deteriorated or unused explosives and
munitions on government or private property when other
means of disposal are not available. Hazardous waste
permits may be required under the provisions of 9 VAC
20-60.

b. Disposal of debris caused by floods, tornadoes,
hurricanes or other natural disasters where alternate
means of disposal are not economical or practical and
when it is in the best interest of the citizens of the
Commonwealth. Solid waste management permits may
be required under the provisions of 9 VAC 20-80.

c. Disposal of animal or plant life that is infested, or
reasonably believed to be infested, by a pest or disease
in order (i) to suppress, control, or eradicate an infestation
or pest; (ii) to prevent or retard the spread of an
infestation or pest; or (i) to prevent further disease
transmission or progression.

2. Open burning is permitted for training and instruction of
government and public fire fighters under the supervision of
the designated official and industrial in-house fire fighting
personnel with clearance from the local fire fighting
authority. The designated official in charge of the training
shall notify and obtain the approval of the regional director
prior to conducting the training exercise. Training schools
where permanent facilities are installed for fire fighting
instruction are exempt from this notification requirement.
Buildings that have not been demolished may be burned
under the provisions of this subdivision only.

3. Open burning or the use of special incineration devices is
permitted for the destruction of classified military documents
under the supervision of the designated official.

4. Open burning is permitted for camp fires or other fires
that are used solely for recreational purposes, for
ceremonial occasions, for outdoor noncommercial
preparation of food, and for warming of outdoor workers
provided the materials specified in subsections B and C of 9
VAC 5-40-5620 are not burned.

5. In urban areas, open burning is permitted for the disposal
of leaves and tree, yard and garden trimmings located on
the premises of private property, provided that no regularly
scheduled public or private collection service for such
trimmings is available at the adjacent street or public road.
In nonurban areas, open burning is permitted for the
disposal of leaves and tree, yard and garden trimmings
located on the premises of private property regardless of
the availability of collection service for such trimmings.

6. Open burning is permitted for the disposal of household
refuse waste by homeowners or tenants, provided that no
regularly scheduled public or private collection service for
such refuse is available at the adjacent street or public road.

7. Open burning is permitted for the destruction of any
combustible liquid or gaseous material by burning in a flare
or flare stack. Use of a flare or flare stack for the
destruction of hazardous waste or commercial/industrial
waste is allowed provided written approval is obtained from
the board and the facility is in compliance with Article 3
(9 VAC 5-40-160 et seq.) of this chapter and Article 3
(9 VAC 5-50-160 et seq.) of 9 VAC 5 Chapter 50. Permits
issued under 9 VAC 5 Chapter 80 (9 VAC 5-80-10 et seq.)
may be used to satisfy the requirement for written approval.
This activity must be consistent with the provisions of 9 VAC
20-60.

8. Open burning or the use of special incineration devices is
permitted for disposal of clean burning eenstruction waste;
and debris waste—and—demelitioh—waste—resulting—from
property—maintenance—from—the—development—or

burning or the use of special incineration devices for the
purpose of such disposal is prohibited in the—Nerthern

volatile organic compounds emissions control areas (see
9 VAC 5-20-206) during May, June, July, and August, and
September.

9. Open burning is permitted for forest management and
agriculture practices approved by the board (see 9 VAC 5-
40-5631), provided the following conditions are met:

a. The burning shall be at least 1000 feet from any
occupied building unless the occupants have given prior
permission, other than a building located on the property
on which the burning is conducted.

Virginia Register of Regulations

842



Proposed Regulations

b. The burning shall be attended at all times.

10. Open burning or the use of special incineration devices
is permitted for disposal of clean burning ecenstruction
waste; and debris waste—and-demelition-waste on the site
of local landfills provided that the burning does not take
place on land that has been filled and covered so as to
present an underground fire hazard due to the presence of
methane gas. Open burning or the use of special
incineration devices for the purpose of such disposal is
prohibited in the—Nerthern—\irginia—\olatile—Organic
Coempeunds-Emissions-Centrol-Area{see-9-VAC-5-20-206)
bu.' hg-for-ihe-purpese of sueh-disposalis pl g.ll |b|ted; Athe
Compounds—Emissions—Centrol—Areas volatile organic
compounds emissions control areas (see 9 VAC 5-20-206)
during May, June, July, and August, and September.

9 VAC 5-40-5631. Forest management and agricultural
practices.

A. Open burning is permitted in accordance with subsections
B and C of this section provided the provisions of subsections
B through G of 9 VAC 5-40-5620 are met.

B. Open burning may be used for the following forest
management practices provided the burning is conducted in
accordance with the Department of Forestry's smoke
management plan:

1. To reduce forest fuels and minimize the effect of wild
fires.

2. To control undesirable growth of hardwoods.

3. To control disease in pine seedlings.

4. To prepare forest land for planting or seeding.

5. To create a favorable habitat for certain species.

6. To remove dead vegetation for the maintenance of
railroad, highway and public utility right-of-way.

C. In the absence of other means of disposal, open burning
may be used for the following agricultural practices:

1. To destroy undesirable or diseased vegetation.
2. To clear orchards and orchard prunings.
3. To destroy fertilizer and chemical containers.

4. To denature seed and grain which that may no longer be
suitable for agricultural purposes.

5. To prevent loss from frost or freeze damage.
6. To create a favorable habitat for certain species.

7. To destroy strings and plastic ground cover remaining in
the field after being used in growing staked tomatoes.

9 VAC 5-40-5641. Local ordinances on open burning.
A. General.

1. If the governing body of any locality wishes to adopt an
ordinance governing open burning within its jurisdiction, the

ordinance must first be approved by the board (see § 10.1-
1321 B of the Code of Virginia).

2. In order to assist local governments in the development
of ordinances acceptable to the board, the ordinance in
subsection C of this section is offered as a model.

3. If a local government wishes to adopt the language of the
model ordinance without changing any wording except that
enclosed by parentheses, that government's ordinance shall
be deemed to be approved by the board on the date of local
adoption provided that a copy of the ordinance is filed with
the department upon its adoption by the local government.

4. If a local government wishes to change any wording of
the model ordinance aside from that enclosed by
parentheses in order to construct a local ordinance, that
government shall request the approval of the board prior to
adoption of the ordinance by the local jurisdiction. A copy of
the ordinance shall be filed with the department upon its
adoption by the local government.

5. Local ordinances whieh that have been approved by the
board prior to April 1, 1996, remain in full force and effect as
specified by their promulgating authorities.

B. Establishment and approval of local ordinances varying

from the model.

1. Any local governing body proposing to adopt or amend
an ordinance relating to open burning which that differs from
the model local ordinance in subsection C of this section
shall first obtain the approval of the board for the ordinance
or amendment as specified in subdivision A 4 of this
section. The board in approving local ordinances will
consider, but will not be limited to, the following criteria:

a. The local ordinance shall provide for intergovernmental
cooperation and exchange of information.

b. Adequate local resources will be committed to
enforcing the proposed local ordinance.

c. The provisions of the local ordinance shall be as strict
as state regulations, except as provided for leaf burning in
§ 10.1-1308 of the Virginia Air Pollution Control Law.

d. If a waiver from any provision of Article 40 (9 VAC 5-
40-5600 et seq.) of 9 VAC 5 Chapter 40 has been
requested under 9 VAC 5-40-5640, the language of the
ordinance shall achieve the objective of the provision
from which the waiver is requested.

2. Approval of any local ordinance may be withdrawn if the
board determines that the local ordinance is less strict than
state regulations or if the locality fails to enforce the
ordinance.

3. If a local ordinance must be amended to conform to an
amendment to state regulations, such local amendment will
be made within six months of the effective date of the
amended state regulations.

4. Local ordinances are a supplement to state regulations.
Any provisions of local ordinances which that have been
approved by the board and are more strict than state
regulations shall take precedence over state regulations
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within the respective locality. If a locality fails to enforce its
own ordinance, the board reserves the right to enforce state
regulations.

5. A local governing body may grant a variance to any
provision of its air pollution control ordinance(s) provided
that:

a. A public hearing is held prior to granting the variance;

b. The public is notified of the application for a variance
by notice in at least one major newspaper of general
circulation in the affected locality at least 30 days prior to
the date of the hearing; and

c. The variance does not permit any owner or other
person to take action that would result in a violation of
any provision of state regulations unless a variance is
granted by the board. The public hearings required for the
variances to the local ordinance and state regulations
may be conducted jointly as one proceeding.

6. 9 VAC 5-20-60 shall not apply to local ordinances
concerned solely with open burning.

C. Model Ordinance.
ORDINANCE NO. (000)

Section (000-1). Title. This article shall be known as the (local
jurisdiction) Ordinance for the Regulation of Open Burning.

Section (000-2). Purpose. The purpose of this article is to
protect public health, safety, and welfare by regulating open
burning within (local jurisdiction) to achieve and maintain, to
the greatest extent practicable, a level of air quality that will
provide comfort and convenience while promoting economic
and social development. This article is intended to supplement
the applicable regulations promulgated by the State Air
Pollution Control Board and other applicable regulations and
laws.

Section (000-3). Definitions. For the purpose of this article and
subsequent amendments or any orders issued by (local
jurisdiction), the words or phrases shall have the meaning
given them in this section.

A. "Automobile graveyard" means any lot or place whieh that
is exposed to the weather and upon which more than five
motor vehicles of any kind, incapable of being operated, and
whieh that it would not be economically practical to make
operative, are placed, located or found.

B. "Built-up area" means any area with a substantial portion
covered by industrial, commercial or residential buildings.

B- C. "Clean burning waste" means waste which—does—net
produce-dense-smoke-when-burred-and that is not prohibited
to be burned under this ordinance and that consists only of (i)
100% wood waste, (ii) 100% clean lumber or clean wood, (iii)
100% vyard waste, or (iv) 100% mixture of only any
combination of wood waste, clean lumber, clean wood or yard
waste.

D. "Clean lumber" means wood or wood products that have
been cut or shaped and include wet, air-dried, and kiln-dried
wood products. Clean lumber does not include wood products
that have been painted, pigment-stained, or pressure-treated

by compounds such as chromate
pentachlorophenol, and creosote.

copper arsenate,

E. "Clean wood" means untreated wood or untreated wood
products including clean untreated lumber, tree stumps (whole
or chipped), and tree limbs (whole or chipped). Clean wood
does not include: (i) yard waste or (ii) construction, renovation,
or demolition wastes (for example, railroad ties and telephone
poles).

G- F. "Construction waste" means solid waste whieh that is
produced or generated during construction ef-—structures,
remodeling, or repair of pavements, houses, commercial
buildings and other structures. Construction waste consists of
lumber, wire, sheetrock, broken brick, shingles, glass, pipes,
concrete, and metal and plastics if the metal or plastics are a
part of the materials of construction or empty containers for
such materials. Paints, coatings, solvents, asbestos, any
liquid, compressed gases or semi-liquids, and garbage are not
construction wastes and the disposal of such materials must
be in accordance with the regulations of the Virginia Waste
Management Board.

B: G. "Debris waste" means stumps-wood—brush,—and-leaves
from—land—clearing—operations wastes resulting from land-
clearing operations. Debris wastes include but are not limited
to stumps, wood, brush, leaves, soil and road spoils.

E- H. "Demolition waste" means that solid waste which that is
produced by the destruction of structures and their
foundations and includes the same materials as construction
waste.

F- I. "Garbage" means rotting—animal-and—vegetable—matter

accumulated-by-a-household-in-the-course-of-ordinary-day-to
day-living readily putrescible discarded materials composed of
animal, vegetable or other organic matter.

G- J. "Hazardous waste" means refuse—or—combination—of
elus_e ’“I iel _beeause _el E.S Guantity coneet tratio ': eal
"hazardous waste" as described in 9 VAC 20-60, Hazardous
Waste Management Regulations.

1 it i . ,

H: K. "Household refuse waste" means waste—material-and

ordinary—day—to—day—living any waste material, including

garbage, trash and refuse derived from households. For
purposes of this regulation, households include single and
multiple residences, hotels and motels, bunkhouses, ranger
stations, crew quarters, campgrounds, picnic grounds and
day-use recreation areas. Household wastes do not include
sanitary waste in septic tanks (septage) that is regulated by
other state agencies.

£ L. "Industrial waste" means all—waste—generated—on—the
pl re |ses_el' ; al i uvael g2 d. elust_ |aFepe|_at e" 5-sudl as
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plants—refineries;—slaughter-houses,—and-steelmills any solid

waste generated by manufacturing or industrial process that is
not a regulated hazardous waste. Such waste may include
but is not limited to waste resulting from the following
manufacturing  processes: electric power generation;
fertilizer/agricultural chemicals; food and related products/by
products; inorganic chemicals; iron and steel manufacturing;
leather and leather  products; nonferrous  metals
manufacturing/foundries; organic chemicals; plastics and
resins manufacturing; pulp and paper industry; rubber and
miscellaneous plastic products; stone, glass, clay and
concrete products; textile manufacturing; transportation
equipment; and water treatment. This term does not include
mining waste or oil and gas waste.

& M. "Junkyard" means an establishment or place of business
whieh that is maintained, operated, or used for storing,
keeping, buying, or selling junk, or for the maintenance or
operation of an automobile graveyard, and the term shall
include garbage dumps and sanitary fills.

K= N. "Landfill" means a sanitary landfill, an industrial waste
landfill, or a construction/demolition/debris landfill. See Solid
Waste Management Regulations (9 VAC 20-80-10 et seq.) for
further definitions of these terms.

£ O. "Local landfill' means any landfill located within the
jurisdiction of a local government.

M- P. "Open burning" means the burning-of-any-matter-in-such

staeledaet—er—ehmney combustlon of SO|Id waste wnthout

a. Control
temperature for efficient combustion;

of combustion air to maintain adequate

b. Containment of the combustion reaction in an enclosed
device to provide sufficient residence time and mixing for
complete combustion; and

c. Control of the combustion products' emission.

N: Q. "Open pit incinerator" means a device used to burn
waste for the primary purpose of reducing the volume by
removing combustible matter. Such devices function by
directing a curtain of air at an angle across the top of a trench
or similarly enclosed space, thus reducing the amount of
combustion by-products emitted into the atmosphere. The
term also includes trench burners, air curtain destructors
incinerators and over draft incinerators.

O- R. "Refuse" means trash+ubbish.—garbage-and-otherforms

management—and—emergency—operations all solid waste
products having the characteristics of solids rather than liquids
and that are composed wholly or partially of materials such as
garbage, trash, rubbish, litter, residues from clean-up of spills
or contamination or other discarded materials.

P- S. "Salvage operation" means any operation consisting of a
business, trade or industry participating in salvaging or
reclaiming any product or material, such as, but not limited to,
reprocessing of used motor oils, metals, chemicals, shipping

containers or drums, and specifically including automobile
graveyards and junkyards.

Q- T. "Sanitary landfill' means an engineered land burial
facility for the disposal of household waste which that is so
located, designed, constructed, and operated to contain and
isolate the waste so that it does not pose a substantial present
or potential hazard to human health or the environment. A
sanitary landfill also may receive other types of solid wastes,
such as commercial solid waste, nonhazardous sludge,
hazardous waste from conditionally exempt small quantity
generators, construction demolition debris and nonhazardous
industrial solid waste. See Solid Waste Management
Regulations (9 VAC 20-80-10-et-seg:) for further definitions of
these terms.

R U. "Smoke" means small gas-borne particulate matter
consisting mostly, but not exclusively, of carbon, ash and
other material in concentrations sufficient to form a visible
plume.

S. V. "Special incineration device" means a an open pit
incinerator, conical or teepee burner, or any other device
specifically designed to provide good combustion
performance.

W. "Wood waste" means untreated wood and untreated wood
products, including tree stumps (whole or chipped), trees, tree
limbs (whole or chipped), bark, sawdust, chips, scraps, slabs,
millings, and shavings. Wood waste does not include:

1. Grass, grass clippings, bushes, shrubs, and clippings
from bushes and shrubs from residential, commercial/retail,
institutional, or industrial sources as part of maintaining
yards or other private or public lands.

2. Construction, renovation, or demolition wastes.
3. Clean lumber.

X. "Yard waste" means grass, grass clippings, bushes,
shrubs, and clippings from bushes and shrubs that come from
residential, commercial/retail, institutional, or industrial
sources as part of maintaining yards or other private or public
lands. Yard waste does not include (i) construction,
renovation, and demolition wastes or (ii) clean wood.

Section (000-4). Prohibitions on open burning.

A. No owner or other person shall cause or permit open
burning or the use of a special incineration device for disposal
of refuse except as provided in this ordinance.

B. No owner or other person shall cause or permit open
burning or the use of a special incineration device for disposal
of rubber tires, asphaltic materials, crankcase oil, impregnated
wood or other rubber or petroleum based materials except
when conducting bona fide fire fighting instruction at fire
fighting training schools having permanent facilities.

C. No owner or other person shall cause or permit open
burning or the use of a special incineration device for disposal
of hazardous waste or containers for such materials.

D. No owner or other person shall cause or permit open
burning or the use of a special incineration device for the
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purpose of a salvage operation or for the disposal of
commercial/industrial waste.

E. Open burning or the use of special incineration devices
permitted under the provisions of this ordinance does not
exempt or excuse any owner or other person from the
consequences, liability, damages or injuries which that may
result from such conduct; nor does it excuse or exempt any
owner or other person from complying with other applicable
laws, ordinances, regulations and orders of the governmental
entities having jurisdiction, even though the open burning is
conducted in compliance with this ordinance. In this regard
special attention should be directed to § 10.1-1142 of the
Code of Virginia, the regulations of the Virginia Waste
Management Board, and the State Air Pollution Control
Board's Regulations for the Control and Abatement of Air
Pollution.

F. Upon declaration of an alert, warning or emergency stage
of an air pollution episode as described in 9 VAC 5 Chapter 70
(9 VAC 5-70-10 et seq.) or when deemed advisable by the
State Air Pollution Control Board to prevent a hazard to, or an
unreasonable burden upon, public health or welfare, no owner
or other person shall cause or permit open burning or use of a
special incineration device; and any in process burning or use
of special incineration devices shall be immediately terminated
in the designated air quality control region.

Section (000-5). Exemptions. The following activities are
exempted to the extent covered by the State Air Pollution
Control Board's Regulations for the Control and Abatement of
Air Pollution:

A. Open burning for training and instruction of government
and public fire fighters under the supervision of the designated
official and industrial in-house fire fighting personnel;

B. Open burning for camp fires or other fires that are used
solely for recreational purposes, for ceremonial occasions, for
outdoor noncommercial preparation of food, and for warming
of outdoor workers;

C. Open burning for the destruction of any combustible liquid
or gaseous material by burning in a flare or flare stack;

D. Open burning for forest management and agriculture
practices approved by the State Air Pollution Control Board;
and

E. Open burning for the destruction of classified military
documents.

Section (000-6). Permissible open burning.

A. Open burning is permitted for the disposal of leaves and
tree, yard and garden trimmings located on the premises of
private property, provided that the conditions are met:

1. The burning takes place on the premises of the private
property; (and)

2. The location of the burning is not less than 300 feet from
any occupied building unless the occupants have given
prior permission, other than a building located on the
property on which the burning is conducted; (and

3. No regularly scheduled public or private collection service
for such trimmings is available at the adjacent street or
public road®.

B. Open burning is permitted for the disposal of household
refuse waste by homeowners or tenants, provided that the
following conditions are met:

1. The burning takes place on the premises of the dwelling;
2. Animal carcasses or animal wastes are not burned;
3. Garbage is not burned; (and)

4. The location of the burning is not less than 300 feet from
any occupied building unless the occupants have given
prior permission, other than a building located on the
property on which the burning is conducted; (and

5. No regularly scheduled public or private collection service
for sych refuse is available at the adjacent street or public
road”.

C. Open burning is permitted for disposal of debris waste
resulting from property maintenance, from the development or
modification of roads and highways, parking areas, railroad
tracks, pipelines, power and communication lines, buildings or
building areas, sanitary landfills, or from any other clearing
operations whieh that may be approved by (designated local
official), provided the following conditions are met:

1. All reasonable effort shall be made to minimize the
amount of material burned, with the number and size of the
debris piles approved by (designated local official);

2. The material to be burned shall consist of brush, stumps
and similar debris waste and shall not include demolition
material;

3. The burning shall be at least 500 feet from any occupied
building unless the occupants have given prior permission,
other than a building located on the property on which the
burning is conducted;

4. The burning shall be conducted at the greatest distance
practicable from highways and air fields,

5. The burning shall be attended at all times and conducted
to ensure the best possible combustion with a minimum of
smoke being produced;

6. The burning shall not be allowed to smolder beyond the
minimum period of time necessary for the destruction of the
materials; and

7. The burning shall be conducted only when the prevailing
winds are away from any city, town or built-up area.

D. Open burning is permitted for disposal of debris on the site
of local landfills provided that the burning does not take place
on land that has been filled and covered so as to present an
underground fire hazard due to the presence of methane gas
provided that the following conditions are met:

! This provision shall be included in ordinances for urban areas. It may be
included in ordinances for non-urban areas.

This provision shall be included in ordinances for urban areas. It may be
included in ordinances for non-urban areas.
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1. The burning shall take place on the premises of a local
sanitary landfill which that meets the provisions of the
regulations of the Virginia Waste Management Board,

2. The burning shall be attended at all times;

3. The material to be burned shall consist only of brush, tree
trimmings, yard and garden trimmings, clean burning
construction waste, clean burning debris waste, or clean
burning demolition waste;

4. All reasonable effort shall be made to minimize the
amount of material that is burned;

5. No materials may be burned in violation of the regulations
of the Virginia Waste Management Board or the State Air
Pollution Control Board. The exact site of the burning on a
local landfill shall be established in coordination with the
regional director and (designated local official); no other site
shall be used without the approval of these officials.
(Designated local official) shall be notified of the days during
which the burning will occur.

(E. £Sections 000-6 A through D notwithstanding, no owner or
other person shall cause or permit open burning or the use of
a special incineration device during June, July, or August.s)

Section (000-7). Permits.

A. When open burning of debris waste (Section 000-6 C) or
open burning of debris on the site of a local landfill (Section
000-6 D) is to occur within (local jurisdiction), the person
responsible for the burning shall obtain a permit from
(designated local official) prior to the burning. Such a permit
may be granted only after confirmation by (designated local
official) that the burning can and will comply with the
provisions of this ordinance and any other conditions which
that are deemed necessary to ensure that the burning will not
endanger the public health and welfare or to ensure
compliance with any applicable provisions of the State Air
Pollution Control Board's Regulations for the Control and
Abatement of Air Pollution. The permit may be issued for each
occasion of burning or for a specific period of time deemed
appropriate by (designated local official).

B. Prior to the initial installation (or reinstallation, in cases of
relocation) and operation of special incineration devices, the
person responsible for the burning shall obtain a permit from
(designated local official), such permits to be granted only
after confirmation by (designated local official) that the burning
can and will comply with the applicable provisions in
Regulations for the Control and Abatement of Air Pollution and
that any conditions are met which that are deemed necessary
by (designated local official) to ensure that the operation of the
devices will not endanger the public health and welfare.
Permits granted for the use of special incineration devices
shall at a minimum contain the following conditions:

1. All reasonable effort shall be made to minimize the
amount of material that is burned. Such efforts shall include,
but are not limited to, the removal of pulpwood, sawlogs and
firewood.

% This provision shall be included in ordinances for jurisdictions within volatile
organic compound emissions control areas. It may be included in ordinances
for jurisdictions outside these areas.

2. The material to be burned shall consist of brush, stumps
and similar debris waste and shall not include demolition
material.

3. The burning shall be at least 300 feet from any occupied
building unless the occupants have given prior permission,
other than a building located on the property on which the
burning is conducted; burning shall be conducted at the
greatest distance practicable from highways and air fields. If
(designated local official) determines that it is necessary to
protect public health and welfare, he may direct that any of
the above cited distances be increased.

4. The burning shall be attended at all times and conducted
to ensure the best possible combustion with a minimum of
smoke being produced. Under no circumstances should the
burning be allowed to smolder beyond the minimum period
of time necessary for the destruction of the materials.

5. The burning shall be conducted only when the prevailing
winds are away from any city, town or built-up area.

6. The use of special incineration devices shall be allowed
only for the disposal of debris waste, clean burning
construction waste, and clean burning demolition waste.

(C. An application for a permit under Section 000-7 A or 000-7
B shall be accompanied by a processing fee of $----.4)

Section (000-8). Penalties for violation.

A. Any violation of this ordinance is punishable as a Class |
misdemeanor. (See § 15.1-901 of the Code of Virginia.)

B. Each separate incident may be considered a new violation.
VA.R. Doc. No. R05-24; Filed November 7, 2005, 2:13 p.m.

VIRGINIA WASTE MANAGEMENT BOARD

Title of Requlation: 9 VAC 20-85. Regulations Governing
Management of Coal Combustion Byproducts (amending
9 VAC 20-85-20, 9 VAC 20-85-30, 9 VAC 20-85-40, and
9 VAC 20-85-60 through 9 VAC 20-85-170).

Statutory Authority: 8 10.1-1402 of the Code of Virginia, 42
USC § 6941 and 40 CFR Part 257.

Public Hearing Date: January 9, 2006 - 10 a.m.
Public comments may be submitted until January 27, 2006.
(See Calendar of Events section
for additional information)

Agency  Contact: Michael Dieter, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804) 698-4146, FAX (804) 698-4327, or
e-mail mjdieter@deq.virginia.gov.

Basis: Section 10.1-1402 of the Code of Virginia authorizes
the Virginia Waste Management Board (board) to issue
regulations as may be necessary to carry out its powers and
duties required by the Virginia Waste Management Act.

* The fee stipulation in this section is optional at the discretion of the jurisdiction.
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Section 10.1-1406.2 contains provisions for exemptions
pertaining to the use of coal ash at facilities regulated by
DMME.

The regulation provides special provisions for the proper use
and placement of coal combustion byproducts (CCB), or coal
ash, which is one of the numerous solid wastes otherwise
covered in the Virginia Solid Waste Management Regulations
(VSWMR), 9 VAC 20-80.

Purpose: This regulation establishes procedures for the
proper management of coal combustion byproducts (CCB) in
construction projects. The regulations govern the use, reuse
and reclamation of coal combustion byproducts. The
regulations establish appropriate standards for siting, design,
construction and operation of projects using CCB.

The regulation allows for the use of CCB in structural fills and
mined land reclamation projects.

It establishes minimum standards for all persons who use,
reuse, or reclaim the CCB by applying it or placing it on the
land and to owners and operators of coal mining facilities that
accept CCB for mined land reclamation or mine refuse
disposal on sites permitted by the Virginia Department of
Mines Minerals and Energy. The regulation contains
provisions regarding the siting of projects, the design and
construction of run-off and cover systems, and closure of
projects involving CCB. It also provides minimum
requirements for operation of the site.

The Virginia Solid Waste Management Regulations were
recently modified to allow fossil fuel combustion products
when mixed with CCB to be used in the same manner as
CCB. Provisions for fossil fuel combustion products should
also be reflected in the regulations governing CCB as well.

Substance: Definitions of “fossil fuel combustion products"
and “waste derived fuel product” have been incorporated into
the regulations.

References contained within the regulation to the use of "coal
combustion byproducts" and "fossil fuel combustion products”
under the provisions of the other regulations including the
VSWMR have been updated where necessary.

The compaction specifications in 9 VAC 20-85-90 have been
eliminated and the regulations have been modified to require
the placement of fossil fuel combustion products as specified
by a professional engineer. 9 VAC 20-85-80 has been
modified to require the submission of the engineering
specifications as part of the application package. 9 VAC 20-
85-120 has been modified to require documentation that
materials have been placed according to the specification in
the final site report.

The administrative requirements in 9 VAC 20-85-150 have
been updated to provide a completeness review and approval
of the submission by the department.

Issues: By implementing these regulatory provisions, both the
Coal Combustion Byproduct Regulations and the Virginia
Solid Waste Management Regulations will allow the use of
fossil fuel combustion products in a consistent manner.

The advantages to the Commonwealth include allowing the
use of ash from fossil fuel combustion products in the same
manner that coal combustion byproducts are used and
eliminate the need for a variance petition to use fossil fuel
combustion products under the provision of this regulation. In
addition, the regulation promotes the use of waste materials
and helps preserve landfill space.

No disadvantages are expected as a result of these

amendments.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Waste
Management Board (the board) proposes to amend the
regulation governing the management of coal combustion by-
products (CCB). Specifically, provisions of the current
regulation that enumerate generic compaction requirements
for CCB have been removed and a provision directing that an
engineer submit project compaction specifications based on
intended use of the building site has been proposed. Project
engineers will also be required to submit certification that
projects have been completed according to these
specifications. The proposed regulation requires that the
Department of Environmental Quality (DEQ) evaluate all
project documentation within 30 days of submission and
allows placement of fossil fuel combustion products to begin
after that evaluation is complete. In addition, the proposed
regulation will allow fuel combustion products to be used
under the same conditions and in the same manner as CCB.

The board is also considering proposals to either remove
provisions in the Virginia Solid Waste Management Regulation
(VSWMR) that govern coal ash and consolidate these
provisions into the regulation governing management coal
combustion byproducts or to eliminate the CCB regulation
entirely and consolidate all provisions therein with the
VSWMR.

Estimated economic impact. Fossil fuel combustion products
are the residuals left after coal, oil, natural gas, petroleum
coke or a mixture of coal and other fuels® are burned to
produce electricity or steam. Fly ash, bottom ash, boiler slag,
and flue gas control waste are the residuals from this
generation process. These residuals can be used as a

 Waste derived fuel product, auto shredder fluff, wood waste, coal mill rejects,
peat, tall oil, tire derived fuel, deionizer resins and used oil are considered to be
other fuels and may be co-burned with coal as long as coal comprises at least
50% of the fuel volume.
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drainage medium and stabilized road base/sub-base for road
construction and provide a stable base for building when used
at construction sites. They have also been used in Virginia as
a structural fill and contouring medium for a golf course in the
Tidewater area. There are numerous additional uses for CCB
and fuel combustion products that are governed by provisions
of the VSWMR and, as such, will not be affected by this
proposed regulatory change. All of these uses, both those
regulated under VSWMR and under the regulation governing
management of CCB, divert for good purpose materials that
would otherwise end up in landfills. Given that over 90 million
tons of fossil fuel combustion byproducts are produced in the
US each year, and well over 2 million tons are produced in
Virginia, any cost effective steps that the Commonwealth can
take to facilitate that diversion will benefit the public at large as
well as the buyers and sellers of these products.

Current regulation lists compaction specifications to which all
CCB and fuel combustion projects must adhere. These
specifications include a specific maximum depth in which
layers of CCB may be laid as well as a minimum density to
which these layers must be compacted. The proposed
regulation removes the codified compaction specifications and
adds language requiring project engineers to submit project
distinct compaction specifications to DEQ during the
application process. This will allow businesses to develop
CCB and fuel combustion product sites using the
specifications that they find are most appropriate for the site
and the project’s intended use. This change will add some
cost to the application process since unique project
specifications will take extra time to develop and submit. DEQ
estimates that the cost of adding the generation of site
specifications to the work a site engineer already does will add
$1,000 to $2,500 to the cost of a CCB project. This cost will be
offset by the greater flexibility businesses will have to
undertake projects using CCB or fuel combustion products for
which the generic specifications would have been inadequate.
The regulatory change will likely increase demand for CCB
and other fuel combustion products as more varied uses for
these products will now be allowed. It will also limit the legal
exposure that the regulatory agency would be subject to
should a project built using specifications mandated in
regulation fail.

The board proposes that site engineers also be required to
affirm that their project was finished using the compaction
specifications submitted during the application process.
Regulatory provisions that currently govern closure criteria for
CCB project sites require project engineers to submit a signed
statement that affirms that the project has been completed in
accordance with design plans. The proposed regulatory
change will not impose a substantive burden because
engineers will just be adding language to an already required
statement.

The proposed regulation mandates that DEQ evaluate
applications submitted to the agency within 30 days. Although
DEQ already responds very quickly to these types of
applications, this requirement will provide protection against
lengthy and costly delays in the application approval process if
there is a problem with response time in the future.

In addition, the board proposes to change regulatory language
so that businesses need not obtain a variance in order to use
fuel combustion products. Under the proposed regulation,
CCB and fuel combustion products are both defined as fossil
fuel combustion products and are subject to the same rules of
use and permit application process. This proposed change will
have no effect on the environmental safeguards that users of
either CCB or fuel combustion products must ensure; it will
eliminate a layer of administrative requirements that currently
constrains the use of, and would tend to suppress the demand
for, fuel combustion products.

This change will reduce permit application costs for
businesses who wish to use fuel combustion products by the
amount of the filing fees that run between $1,000 and $2,000.
Businesses will also save the value of time that would have
been spent filling out and filing the separate application for
variance. DEQ estimates that the variance filing process takes
approximately half a day of clerical work to finish. The
proposed regulatory change will tend to lower the cost of
using fuel combustion products that will tend to increase
demand for these products.

If this proposed regulatory change leads to increased demand
for fuel combustion products, producers of those products will
benefit in several ways. Immediately, increased sales of fuel
combustion products will increase revenue. Additionally,
increased sales will mean less unsold fuel combustion
products that would then take up landfill space. This will lower
disposal costs for producers and also slow the rate at which
current landfills reach capacity and decrease the rate at which
new landfills will need to be developed. Both increased
revenue and decreased costs will raise profits for producers of
fuel combustion products. Additionally, the public at large is
better off when these products are used in ecologically safe
projects rather than becoming part of the Commonwealth’s
solid waste stream.

In short, the proposed regulation will tend to encourage the
use of fossil fuel combustion products that will have positive
economic implications for all affected parties.

Toward the same end of encouraging use of CCB by
simplifying regulation, it makes sense to consolidate all
regulations that address the use of fossil fuel combustion
products to make them easier to find. This can be better
accomplished by pulling the provisions for coal ash out of the
VSWMR and placing them in the separate regulation
governing management of fossil fuel combustion by-products
than it would be by forcing interested parties to search through
the entire VSWMR to find the relevant provisions. It is worth
noting also that this approach would tend to produce more
benefits than would incorporating all regulation into the
VSWMR as that incorporation would have the effect of
labeling byproducts as waste that could stigmatize and
suppress their socially and economically beneficial use.

Businesses and entities affected. Both producers of CCB and
fuel combustion products and entities who wish to purchase
and use those products will benefit from the decreased
regulatory burden outlined in the proposed regulation. DEQ
has evaluated, on average, 1 application for CCB projects per
year since current regulation was introduced in 1995. During
that time period, 6 projects have been approved. A variance to
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use fuel combustion products was needed in 1 of those 6
projects.

Localities particularly affected. All localities in Virginia will be
affected by the proposed regulation.

Projected impact on employment. To the extent that a more
streamlined regulatory scheme and application process
encourages more projects using CCB and fuel combustion
products, the proposed regulation will tend to increase
employment in the construction sector. To the extent that CCB
and fuel combustion products are used rather than landfilled,
employment in the landfill industry will be slightly suppressed.
The proposed regulation is likely to have a positive net effect
on employment in the Commonwealth.

Effects on the use and value of private property. The
proposed regulation will increase the value of property in the
Commonwealth in several ways. Most immediately, the
proposed regulation will save businesses that want to use fuel
combustion products the fees ($1,000 to $2,000) associated
with, as well as the time spent, filing an application for
variance. DEQ estimates that the paperwork associated with
filing a variance takes approximately 3 to 4 hours to fill out and
file.

Additionally, sold CCB and fuel combustion products are not
being added to the solid waste stream of the companies, such
as Dominion Power, that produce them. This will tend to slow
the rate at which these companies’ landfills reach capacity
and will also reduce the need for new landfills. So, in addition
to the revenue raised by selling CCB and fuel combustion
products, these companies can reduce their operating costs,
and boost their profits. To the extent that the proposed
regulation will reduce the need for new landfill space, the
value of land adjacent to possible landfill sites will not be
degraded.

Small businesses: reporting, recordkeeping, & administrative
costs. Small businesses that want to use fuel combustion
products will save $1,000 to $2,000 in fees associated with
variance application and will also save the half day of staff
time needed to fill out and file variance paperwork.

Small businesses: alternative method that minimizes adverse
impact. The proposed regulation will decrease the
compliance burden on the regulated community.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The department has
reviewed the economic impact analysis prepared by the
Department of Planning and Budget and has no comment.

Summary:

The proposed amendments modify, add, and repeal
definitions; establish procedures for the use, reuse, and
reclamation of coal combustion byproducts (CCB); establish
appropriate standards for siting, design, construction, and
operation of projects using CCB; and update the regulation
to recognize fossil fuel combustion products that will
eliminate the need for a variance petition without
detrimental impact to human health or the environment.

9 VAC 20-85-20. Definitions.

In addition to the definitions incorporated by reference, the
following words and terms shall have, for the purpose of this
chapter, the following meanings:

"ASTM"
Materials.

means the American Society for Testing and

"CCB" means coal combustion byproducts.

"Closure"” means the act of securing a ©EB fossil fuel
combustion products site pursuant to the requirements of this
chapter.

"Coal combustion byproducts" means residuals, including fly
ash, bottom ash, boiler slag, and flue gas emission control
waste produced by coal-fired electrical or steam generating
units.

"Director" means the Director of the Department of
Environmental Quality or the Director of the Department of
Mines, Minerals and Energy depending on the context.

"Fossil fuel combustion products” means coal combustion
byproducts as defined in this regulation, coal combustion
byproducts generated at facilities with fluidized bed
combustion technology, petroleum coke combustion
byproducts, byproducts from the combustion of oil, byproducts
from the combustion of natural gas, and byproducts from the
combustion of mixtures of coal and "other fuels" (i.e., co-
burning of coal with "other fuels” where coal is at least 50% of
the total fuel). For purposes of this definition, "other fuels"
means waste-derived fuel product, auto shredder fluff, wood
wastes, coal mill rejects, peat, tall oil, tire-derived fuel,
deionizer resins, and used oil.

"Fossil fuel combustion products site" means all land and
structures, other appurtenances, and improvements on them
used to manage fossil fuel combustion products by the
methods included in either 9 VAC 20-85-40 A or B.

"Perennial stream" means a stream or part of a stream that
flows continuously during all of the calendar year as a result of
groundwater discharge or surface runoff.

"Speculatively accumulated material® means any material that
is accumulated before being used, reused, or reclaimed or in
anticipation of potential use, reuse, or reclamation. €&B Fossil
fuel combustion products are not being accumulated
speculatively when they can be used, reused, or reclaimed,
have a feasible means of use, reuse, or reclamation available
and 75% of the accumulated €CB fossil fuel combustion
products are being removed from the storage annually.

"TCLP" means a chemical analytical procedure described in
the Virginia Hazardous Waste Management Regulations,

9 VAC 20-60-10-et-seq.

"Waste derived fuel product” means a solid waste or
combination of solid wastes that have been treated (altered
physically, chemically, or biologically) to produce a fuel
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product with a minimum heating value of 5,000 BTU/Ib. Solid
wastes used to produce a waste derived fuel product must
have a heating value, or act as binders, and may not be
added to the fuel for the purpose of disposal. Waste
ingredients may not be listed or characteristic hazardous
wastes. The fuel product must be stable at ambient
temperature, and not degraded by exposure to the elements.
This material may not be "Refuse Derived Fuel (RDF)" as
defined in 9 VAC 5-40-890.

9 VAC 20-85-30. Purpose.

The purpose of this chapter is to provide for the use of fossil
fuel combustion products including coal combustion
byproducts (CCB) and to establish appropriate standards for
siting, design, construction, operation, and administrative
procedures pertaining to their use, reuse, or reclamation.

9 VAC 20-85-40. Applicability.

A. This chapter applies to all persons who use, reuse, or
reclaim €EB fossil fuel combustion products by applying them
to or placing them on land in a manner other than addressed
in the Virginia Solid Waste Management Regulations, 9 VAC
20-80-150 and 9 VAC 20-80-160. 9 VAC 20-80-150 provides
for the beneficial use of waste materials such as fossil fuel
combustion products, and 9 VAC 20-80-160 provides for
conditional exemptions from regulation for fossil fuel
combustion products.

B. This chapter establishes minimum standards for the owners
or operators of coal mining facilities that accept CCB for mine
reclamation or mine refuse disposal on a mine site permitted
by the Virginia Department of Mines, Minerals and Energy
(DMME) unless otherwise exempt under 9 VAC 20-80-160 B
of the Solid Waste Management Regulations. If the permit
issued by the DMME in accordance with the Virginia Surface
Mining Regulations, 4 VAC 25-130-700.1 et seq., specifies the
applicable conditions set forth in Parts Ill and IV of this
chapter, the permittee is exempt from this chapter.

C. Conditions of applicability are as follows:

1. Persons using €€B fossil fuel combustion products other
than in a manner prescribed under this chapter, or
managing €EB fossil fuel combustion products containing
any constituent at a level exceeding levels set forth in Table
1 in Part IV of this chapter, shall manage their waste in
accordance with all applicable provisions of the Virginia
Solid Waste Management Regulations, 9 VAC 20-80-10-et
seq:,

2. Materials which are accumulated speculatively, materials
which are not utilized in a manner described in the
operation plan required by 9 VAC 20-85-90 of this chapter,
and off-specification materials which cannot be utilized or
reprocessed to make them usable shall be managed in
accordance with all appropriate provisions of the Virginia
Solid Waste Management Regulations, 9 VAC 20-80-10-et

seg-; and

3. Storage, stockpiling, and other processing or handling of
CCB fossil fuel combustion products, which may need to
occur prior to their final placement or use, reuse, or
reclamation, shall be in a manner necessary to protect
human health and safety and the environment. For projects

permitted by the DMME, the storage, stockpiling, or
handling of CCB shall be managed in accordance with the
Virginia Surface Mining Regulations, 4 VAC 25-130-700.1 et
seq.

9 VAC 20-85-60. Enforcement and appeals.

A. All administrative enforcement and appeals taken from
actions of the director relative to the provisions of this chapter
shall be governed by the Virginia Administrative Process Act
(8 9-6-24:% 2.2-4000 et seq. of the Code of Virginia).

B. The owner or operator of the €EB fossil fuel combustion
products site who violates any provision of this chapter will be
considered to be operating an unpermitted facility as provided
for in 9 VAC 20-80-90 of the Solid Waste Management
Regulations and shall be required to either obtain a permit as
required by Part VII or close under Part V of this chapter.

C. The requirement to obtain a permit or to close the project
shall not preclude additional action for remediation or
enforcement, including (without limitations) the assessment of
civil charges or civil penalties, as is otherwise authorized by
law.

9 VAC 20-85-70. Locational restrictions.
Coal-combustion-byproduets Fossil fuel combustion products

used, reused, or reclaimed on or below ground shall not be
placed:

1. In areas subject to base floods unless it can be shown
that €EB fossil fuel combustion products can be protected
from inundation or washout and that flow of water is not
restricted;

2. With the vertical separation between the €CB fossil fuel
combustion products and the maximum seasonal water
table or bedrock less than two feet;

3. Closer than:
a. 100 feet of any perennial stream,

b. 100 feet of any water well (other than a monitoring
well) in existence at the onset of the project,

c. 25 feet of a bedrock outcrop, unless the outcrop is
properly treated to minimize infiltration into fractured
zones,

d. 100 feet of a sinkhole, or

e. 25 feet from any property boundary or, in the case of
projects permitted by the DMME, 25 feet from the permit
boundary. (NOTE: All distances are to be measured in
the horizontal plane.)

4. In wetlands, unless applicable federal, state and local
permits are obtained; and

5. On the site of an active or inactive dump, unpermitted
landfill, lagoon, or similar facility, even if such facility is
closed.

9 VAC 20-85-80. Design and construction.

This section prescribes design and construction standards for
CGEB fossil fuel combustion products sites. The owner or
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operator of such a site shall prepare submit appropriate
design plans, specifications and a design report that address,
at a minimum, the requirements contained in this section.

1. A survey benchmark shall be identified and its location
referenced on drawings and maps of the site.

2. During construction and filling, off-site runoff shall be
diverted around the use, reuse or reclamation areas. The
uncovered active SEB fossil fuel combustion products fill
areas shall be graded to a maximum slope of 5.0% and a
smooth surface maintained to provide for sheet flow runoff
and to prevent dusting. Runoff from the use, reuse or
reclamation area shall be controlled and contained by use
of diversion ditches, sediment traps, berms or collection
ponds in accordance with the site erosion control plan. The
use, reuse, or reclamation projects shall be designed to
divert surface water run on from a 25-year, 24-hour storm
event. For projects permitted by the DMME, the standards
for runon, grading, and runoff shall be in accordance with
the Coal Surface Mining Reclamation Regulations, 4 VAC
25-130-700.1 et seq.

3. Finished side slopes shall be stable and be configured to
adequately control erosion and runoff. Side slopes of 33%
will be allowed provided that adequate runoff controls are
established. Steeper side slopes may be considered if
supported by necessary stability calculations and
appropriate erosion and runoff control features. All finished
slopes and runoff management units shall be supported by
necessary calculations and included in the design report.

4. The finished top slope shall be at least 2.0% to prevent
ponding of water, except where covered by a building, a
paved roadway, a paved parking surface, paved walkways
or sidewalks, or similar structures.

5. Specifications prepared by a registered professional
engineer shall be provided that indicate the criteria for the
placement of the fossil fuel combustion products based on
the intended use of the site. Specifications will include lab
and field testing to be performed, testing frequency based
on the nature and source of the materials, and the required
performance of the material based on the intended use of
the site. All test methods will be in accordance with ASTM.

5. 6. Upon reaching the final grade, the placed material
shall be covered in accordance with the requirements of
Article 4 of this part.

9 VAC 20-85-90. Operations.

The owner or operator of a €€B fossil fuel combustion
products site shall prepare an operation plan. At a minimum,
the plan shall address the requirements contained in this
section.

1. Tracking of mud or SEB fossil fuel combustion products
onto public roads from the site shall be controlled at all
times to minimize nuisances.

2. The addition of any solid waste including but not limited
to hazardous, infectious, construction, debris, demolition,
industrial, petroleum-contaminated soil, or municipal solid
waste to €CB fossil fuel combustion products is prohibited.
This prohibition does not apply to solid wastes from the

extraction, beneficiation and processing of ores and
minerals conditionally exempted under 9 VAC 20-80-160 A
2 of the Solid Waste Management Regulations.

3. Fugitive dust shall be controlled at the site so it does not
constitute nuisances or hazards.

4. After preparing the subbase, €EB fossil fuel combustion

products shall be placed inro-greater-than-12-inch-layers:
| | o :

placed uniformly and compacted to standards, including
insitu density, compaction effort and relative density as
specified by a registered professional engineer based on
the intended use of the fossil fuel combustion products.
The placement and compaction of CCB on coal mine sites
shall be subject to the applicable requirements of the Coal
Surface Mining Reclamation Regulations, 4 VAC 25-130-
700.1 et seq.

5. A surface run on and runoff control program shall be
implemented to control and reduce the infiltration of surface
water through the €EB fossil fuel combustion products and
to control the runoff from the placement area to other areas
and to surface waters.

6. Runoff shall not be permitted to drain or discharge into
surface waters except when in accordance with 9 VAC 25-
10-10 et seq., of the State Water Control Board, or
otherwise approved by the department.

7. €EB Fossil fuel combustion products site development
shall be in accordance with the Virginia Erosion and
Sediment Control Regulations, 4 VAC 50-30-10-et-seg-, or
the Coal Surface Mining Reclamation Regulations, 4 VAC
25-130-700.1 et seq., as applicable.

9 VAC 20-85-100. General.

Upon reaching the final grade, the owner or operator of a €CB

fossil fuel combustion products site shall close his project in a

manner that minimizes the need for further maintenance.

9VAC 20-85-110. the
requirements.

Exemptions from closure

A. An owner or operator of a site that constructs a building, a

paved roadway, a paved parking surface, paved walkways
and sidewalks, or other similar structures on top of the fill

within a reasonable time period of reaching the final grade not

to exceed 12 months shall be exempt from the requirements
of this article for the portions of the €EB fossil fuel combustion
products site directly under the construction area.

B. An operator of a coal mine site permitted by the DMME
who is reclaiming a site in conformance with the Coal Surface
Mining Reclamation Regulations, 4 VAC 25-130-700.1 et seq.,
shall be exempt from the closure requirements contained in
the section.
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9 VAC 20-85-120. Closure criteria.

A. The owner or operator shall install a final cover system that
is designed and constructed to:

1. Minimize infiltration through the closed €€B fossil fuel
combustion products site by the use of an infiltration layer
that contains a minimum 12 inches of earthen material; and

2. Minimize erosion of the final cover by the use of an
erosion control layer that contains a minimum of six inches
of earthen material and is capable of sustaining the growth
of indigenous plant species or plant species adapted to the
area.

B. The use of the property after closure shall not disturb the
integrity of the final cover, unless the purpose of the
disturbance is to construct buildings, paved roadways, paved
parking surfaces, paved walkways and sidewalks, or other
similar facilities.

C. Within 90 days after placement of the final cover is
complete, the owner or operator shall submit:

1. To the local land recording authority, a survey plat
prepared by a professional land surveyor registered by the
Commonwealth, indicating the location and dimensions of
the placement areas. The plat filed with the local land
recording authority shall contain a note, prominently
displayed, which states the owner's or operator's future
obligation to restrict disturbance of the site.

2. To the department, a statement signed by a registered
professional engineer that construction has been completed
in accordance with the design plans, specifications, and the
design report and a report prepared to-satisfy and certified
by a registered professional engineer documenting that the
requirements of 9 VAC 20-85-80 and clesure—has—been

9 VAC 20-85-130 have been met.
9 VAC 20-85-130. Closure plan and amendment of plan.

A. The owner or operator of the €GB fossil fuel combustion
products site shall have a written closure plan. This plan shall
identify the steps necessary to completely close the site. The
plan shall include, at least, a schedule for final closure
including, as a minimum, the anticipated date when SEB fossil
fuel combustion products will no longer be received, the date
when completion of final closure is anticipated, and
intervening milestone dates.

B. The owner or operator may amend his plan at any time
during the active life of the project. The owner or operator
shall so amend his plan any time changes in operating plans
or project design affect the closure plan.

C. At any time during the operating life of the project, the plan
shall be made available to the department upon request of the
director.

9 VAC 20-85-140. Time allowed for closure.

The owner or operator shall complete closure activities in
accordance with the closure plan and within six months after
receiving the final volume of ©EB fossil fuel combustion
products. The director may approve a longer closure period if

the owner or operator can demonstrate that the required or
planned closure activities will, of necessity, take longer than
six months to complete; and that he has taken all necessary
steps to eliminate any significant threat to human health and
the environment from the unclosed but inactive project.

9 VAC 20-85-150. General.

A. Notwithstanding any provisions of Part VIl of the Virginia
Solid Waste Management Regulations, 9 VAC 20-80-10—et
seg-, the owner or operator of a site which manages only €EB
fossil fuel combustion products allowed under 9 VAC 20-85-40
shall not be required to have a solid waste management
facility permit, neither must a €€B fossil fuel combustion
products facility operator certified by the Board for Waste
Management Facility Operators directly supervise operations
at the site, if the owner or operator at least 30 days prior to
initial placement of GEB fossil fuel combustion products:

1. Provides the director a certification that he has legal
control over the €EB fossil fuel combustion products site for
the project life and the closure period. For the purposes of
this section, on a coal mine site permitted by the DMME,
demonstration of legal right to enter and begin surface coal
mining and reclamation operations shall constitute
compliance with the provisions of this section.

2. With the exception of projects permitted by the DMME,
provides the director the certification from the governing
body of the county, city, or town in which the €&B fossil fuel
combustion products site is to be located that the location
and operation of the €EB fossil fuel combustion products
site are consistent with all applicable ordinances.

3. Provides the director with a general description of the
intended use, reuse, or reclamation of CCB fossil fuel
combustion products. Such description will include:

a. A description of the nature, purpose and location of the
CGEB fossil fuel combustion products site, including a
topographic map showing the site area and available
soils, and geological maps. The description shall include
an explanation of how €€B fossil fuel combustion
products will be stored prior to use, reuse or reclamation,
if applicable;

b. The estimated beginning and ending dates for the
operation;

c. An estimate of the volume of the €CB fossil fuel
combustion products to be utilized; and

d. A description of the proposed type of €EB fossil fuel
combustion products to be used, reused or reclaimed,
including physical and chemical characteristics of the
CcCB fossil fuel combustion products. The chemical
description shall contain the results of TCLP analyses for
the constituents shown in Table 1. The description shall
also contain a statement that the project will not manage
CGEB fossil fuel combustion products that contain any
constituent at a level exceeding those shown in the table.
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TABLE 1.
LIST OF CONSTITUENTS AND MAXIMUM LEVELS.

Constituent Level, mg/lit
Arsenic 5.0
Barium 100

Cadmium 1.0
Chromium 5.0
Lead 5.0
Mercury 0.2
Selenium 1.0
Silver 5.0

4. Provides the director with a certification by a professional
engineer licensed to practice by the Commonwealth that the
project meets the locational restrictions of 9 VAC 20-85-70.
Such certificate shall contain no qualifications or
exemptions from the requirements.

5. Furnishes to the director a certificate signed by a
professional engineer licensed to practice by the
Commonwealth that the project has been designed in
accordance with the standards of 9 VAC 20-85-80 if
applicable. Such certificate shall contain no qualifications or
exceptions from the requirements and plans.

6. Submits to the director an operational plan describing
how the standards of 9 VAC 20-85-80 will be met.

7. Submits to the director a closure plan describing how the
standards of Article 4 of Part lll of this chapter will be met, if
applicable.

8. Submits to the director a signed statement that the owner
or operator shall allow authorized representatives of the
Commonwealth, upon presentation of appropriate
credentials, to have access to areas in which the activities
covered by this chapter will be, are being, or have been
conducted to ensure compliance.

B. The materials submitted under the provisions of subsection
A of this section will be evaluated for completeness within 30
days of receipt by the department. Placement of the fossil fuel
combustion products may begin after the director has
determined that the materials submitted address the
requirements of subsection A of this section.

9 VAC 20-85-160. Project modifications.

The owner or operator of a €EB fossil fuel combustion
products site may modify the design and operation of the
project by furnishing the department a new certificate required
by subdivision A 5 of 9 VAC 20-85-150 and a new operational
plan required by subdivision 6 of 9 VAC 20-85-150. Whenever
modifications in the design or operation of the project affect
the provisions of the closure plan, the owner or operator shall
prepare an amended plan in accordance with the
requirements of Article 4 of Part 1l of this chapter.

9 VAC 20-85-170. Applicability.

The director may grant a variance from any requirement
contained in Part Ill of this chapter to the owner or operator of
the ©CEB fossil fuel combustion products site if he
demonstrates to the satisfaction of the director that granting
the variance will not result in an additional risk to the public

health or the environment beyond the risk which would be
imposed without the variance.

VA.R. Doc. No. R05-25; Filed November 7, 2006, 2:12 p.m.

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Title of Requlation: 12 VAC 30-120. Waivered Services:
Home and Community-Based Services Mental Retardation
Waiver (amending 12 VAC 30-120-211, 12 VAC 30-120-213,
12 VAC 30-120-215, 12 VAC 30-120-217, 12 VAC 30-120-
219, 12 VAC 30-120-221, 12 VAC 30-120-223, 12 VAC 30-
120-225, 12 VAC 30-120-227, 12 VAC 30-120-229, 12 VAC
30-120-231, 12 VAC 30-120-233, 12VAC 30-120-237,
12 VAC 30-120-241, 12 VAC 30-120-245, 12 VAC 30-120-
247,12 VAC 30-120-249; repealing 12 VAC 30-120-243).

Statutory Authority: 88 32.1-324 and 32.1-325 of the Code of
Virginia.

Public Hearing Date: N/A -- Public comments may be
submitted until January 27, 2006.

(See Calendar of Events section

for additional information)

Agency Contact: Teja Stokes, Project Manager, Department
of Medical Assistance Services, 600 East Broad Street, Suite
1300, Richmond, VA 23219, telephone (804) 786-0527, FAX
(804) 786-1680, or e-mail teja.stokes@dmas.virginia.gov.

Basis: Section 32.1-325 of the Code of Virginia grants to the
Board of Medical Assistance Services the authority to
administer and amend the Plan for Medical Assistance.
Section 32.1-324 of the Code of Virginia authorizes the
Director of the Department of Medical Assistance Services to
administer and amend the Plan for Medical Assistance
according to the board's requirements.

42 CFR 430.25 permits states to operate, consistent with
federal approval, programs that waive certain basic
overarching Medicaid requirements. The broad overarching
requirements that can be waived are the coverage of a service
across the entire state, comparability of amount, duration, and
scope of services (coverage of the same service for all
persons within an eligibility category); and freedom of choice
of providers.

This regulatory action is a response to item 326.PP of the
2004 Virginia Appropriation Act.

Purpose: The purpose of this regulatory action is to conform
the agency'’s regulations to recent federally approved changes
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to this waiver program that have resulted from the federally
required waiver renewal process. This program provides
supportive services in the homes and communities of persons
with diagnoses of mental retardation or children younger than
the age of six years who are at risk of developmental delay.
This program permits these individuals to remain in their
homes and communities rather than being institutionalized in
Intermediate Care Facilities for the Mentally Retarded. All
federal home and community-based waiver programs must be
renewed every five years as required by federal law.

Substance: The sections that are affected by this action are
12 VAC 30-120-211 through 12 VAC 30-120-249.

DMAS formed an MR Waiver Advisory Committee consisting
of family members, advocates, providers and state agencies
to assist with completing the renewal process. The MR
Waiver Advisory Committee recommended changes to the
waiver based on their experiences and input from others they
represented. The waiver application submitted to the Centers
for Medicare and Medicaid Services (CMS) reflected these
recommendations as agreed to by DMAS and DMHMRSAS.

The original MR Waiver application expired on September 15,
2004. In an effort to streamline processes and make all of
Virginia’'s waivers operate on a state fiscal year, Virginia
submitted a request to CMS with this renewal to make the
renewal date effective on July 1, 2004.

CMS approved the renewal of this waiver and completed its
review of the MR Waiver in July 2004. The renewal included
required changes to the MR Waiver that were included in the
currently effective emergency regulations and are now
addressed in this proposed regulation.

In general, regulation changes include the following:

1. Added language to clarify the definitions of companion
services and environmental modifications and changed the
definition of "facilitator" to "services facilitator."

2. Added language regarding the transfer of children
enrolled in the MR Waiver to the IFDDS waiver who reach
the age of six but do not have a diagnosis of mental
retardation.

3. Revised the situations that are considered at-risk for
crisis stabilization services.

4. Added language to clarify that crisis supervision is a
component of crisis stabilization.

5. Changed the due date for submission of the crisis
stabilization individual service plan to the Department of
Mental Health, Mental Retardation and Substance Abuse
Services (DMHMRSAS) to within 72 hours of "the requested
start date of authorization."

6. Clarified that direct care staff of personal care/respite
care agencies and DMHMRSAS licensed services must
pass a DMHMRSAS approved test.

7. Added language clarifying when modifications to an
individual's work site may be approved to the service
description of environmental modifications.

8. Added definitions of center-based and noncenter-based
prevocational services.

9. Defined criteria for receiving prevocational services at the
intensive level.

10. Changed the service description of nursing to indicate
that the services to be offered through skilled nursing must
be those that do not meet the home health criteria. In
addition, skilled nursing through the waiver may be used as
consultation for nurse delegation as appropriate and
oversight of direct care staff as appropriate.

11. Revised the limit of individual supported employment in
recognition that the service is delivered in hourly units.

12. Reorganized 12 VAC 30-120-215 to present information
in chronological order.

13. Combined the personal care and respite sections as the
requirements are similar.

14. Included information on the consumer-directed option
under companion services and the personal assistance and
respite services sections. Previously, this information had
been included in a separate section.

Issues: The primary advantage of these proposed regulations
is that they allow individuals with mental retardation to live as
independently as possible in the community by providing to
individuals services in their homes and communities rather
than in an institution. The proposed changes in this regulation
seek to improve the operations of the program by providing
further clarification on available services and the necessary
requirements to provide for the health, safety, and welfare of
the individuals receiving services.

There are no disadvantages to either the Commonwealth or
the public associated with this regulatory action.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
regulations mainly clarify definitions and requirements in this
regulation to reflect what is followed in practice. One of the
proposed changes slightly broadens the type of situations that
are considered at-risk for crisis stabilization services.

Estimated economic impact. Almost all of the proposed
changes are clarifications of the definitions and the
requirements in this regulation. None of the proposed
clarifications are expected to create any significant economic
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impact other than making these regulations more accessible
to and understandable by the public. Improved clarity of the
regulations, however, could provide some economic benefits
in terms of avoided confusions and costs that may be
associated.

One of the proposed changes slightly broadens the type of
situations that are considered at-risk for crisis stabilization
services. Currently, in order to receive crisis stabilization
services, a recipient must be at risk of disruption of community
status. The proposed language will allow provision of crisis
stabilization services if there is an immediate threat of losing a
community service. The proposed broader scope of situations
that allows provision of crisis stabilization services may
increase expenditures depending on the number of new cases
under the revised criteria. However, increased utilization of
crisis stabilization services may also prevent these cases
requiring institutionalization and provide some cost savings.
Even though there may be some additional costs and benefits
associated with this particular change, they are not expected
to be significant.

Businesses and entities affected. These regulations affects
approximately 750 mental retardation waiver providers and up
to 6,751 individuals that may receive waiver services.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth.

Projected impact on employment. The proposed regulations
are not anticipated to have any significant impact on
employment.

Effects on the use and value of private property. No
significant impact of the use and value of private property is
expected.

Small businesses: costs and other effects. All of the 750
mental retardation waiver providers could be defined as small
businesses. However, none of the proposed changes are
likely to create any additional costs for these providers.

Small businesses: alternative method that minimizes adverse
impact. The proposed regulations are not expected to create
any adverse affect on small businesses.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Department of
Medical Assistance Services has reviewed the economic
impact analysis prepared by the Department of Planning and
Budget regarding the regulations concerning 12 VAC 30-120:
Waiver Services: Home and Community-Based Services —
Mental Retardation Waiver. The agency concurs with the
economic impact analysis prepared by the Department of
Planning and Budget.

Summary:

The Department of Medical Assistance Services (DMAS)
was directed by the 2004 Virginia Appropriation Act to
renew the Mental Retardation (MR) Waiver by submitting a
home and community-based waiver application to the
Centers for Medicare and Medicaid Services (CMS). DMAS
formed an MR Waiver Advisory Committee consisting of
family members, advocates, providers and state agencies to

assist with completing the renewal process. The proposed
permanent regulations reflect the changes to the MR
Waiver Application as approved by CMS in July 2004. In
general the changes include (i) reorganization of individual
eligibility section to present information in chronological
order; (i) clarification of definitions, service descriptions and
limitations, and individual eligibility and provider
requirements; (iii) revision of criteria for crisis stabilization
and the due date for submission of paperwork for
preauthorization; (iv) change in the limit for individual
models of supported employment to reflect an accurate limit
for hourly units; (v) clarification of education requirements
for providers of day support, prevocational, and supported
employment services; and (vi) the addition of definitions of
center-based and noncenter-based services under
prevocational services and criteria for prevocational
services at an intensive level.

12 VAC 30-120-211. Definitions.

"Activities of daily living" or "ADL" means personal care tasks,
e.g., bathing, dressing, toileting, transferring, and
eating/feeding. An individual's degree of independence in
performing these activities is a part of determining appropriate
level of care and service needs.

"Appeal" means the process used to challenge adverse
actions regarding services, benefits and reimbursement
provided by Medicaid pursuant to 12 VAC 30-110 and 12 VAC
30-20-500 through 12 VAC 30-20-560.

"Assistive technology" or "AT" means specialized medical
equipment and supplies to include devices, controls, or
appliances, specified in the consumer service plan but not
available under the State Plan for Medical Assistance, which
enable individuals to increase their abilities to perform
activities of daily living, or to perceive, control, or
communicate with the environment in which they live. This
service also includes items necessary for life support, ancillary
supplies and equipment necessary to the proper functioning of
such items, and durable and nondurable medical equipment
not available under the Medicaid State Plan.

"Behavioral health authority" or "BHA" means the local
agency, established by a city or county under Chapter 15
(8 37.1-242 et seq.) of Title 37.1 of the Code of Virginia that
plans, provides, and evaluates mental health, mental
retardation, and substance abuse services in the locality that it
serves.

"CMS" means the Centers for Medicare and Medicaid
Services, which is the unit of the federal Department of Health
and Human Services that administers the Medicare and
Medicaid programs.

"Case management" means the assessing and planning of
services; linking the individual to services and supports
identified in the consumer service plan; assisting the individual
directly for the purpose of locating, developing or obtaining
needed services and resources; coordinating services and
service planning with other agencies and providers involved
with the individual, enhancing community integration; making
collateral contacts to promote the implementation of the
consumer service plan and community integration; monitoring
to assess ongoing progress and ensuring services are
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delivered; and education and counseling that guides the
individual and develops a supportive relationship that
promotes the consumer service plan.

"Case manager" means the individual on behalf of the
community services board or behavioral health authority
possessing a combination of mental retardation work
experience and relevant education that indicates that the
individual possesses the knowledge, skills and abilities;—at
entrylevel; as established by the Department of Medical
Assistance Services in 12 VAC 30-50-450.

"Community services board" or "CSB" means the local
agency, established by a city or county or combination of
counties or cities er—cities—and—counties under Chapter 10
(8 37.1-194 et seq.) of Title 37.1 of the Code of Virginia, that
plans, provides, and evaluates mental health, mental
retardation, and substance abuse services in the jurisdiction
or jurisdictions it serves.

"Companion" means, for the purpose of these regulations, a
person who provides companion services.

"Companion services" means nonmedical care, support, and
socialization, provided to an adult (age 18 and over). The
provision of companion services does not entail hands-on
Adrsing care. It is provided in accordance with a therapeutic
goal in the consumer service plan and is not purely diversional
in nature.

"Comprehensive assessment" means the gathering of relevant
social, psychological, medical and level of care information by
the case manager and is used as a basis for the development
of the consumer service plan.

"Consumer-directed services model" means services for which
the individual or family/caregiver is responsible for hiring,
training, supervising, and firing of the staff.

"Consumer-directed (CD) services facilitator® means the
DMAS-enrolled provider who is responsible for supporting the
individual and family/caregiver by ensuring the development
and monitoring of the Consumer-Directed Services Individual
Service Plan, providing employee management training, and
completing ongoing review activities as required by DMAS for
consumer-directed companion, personal assistance, and
respite services.

"Consumer service plan" or "CSP" means documents
addressing needs in all life areas of individuals who receive
mental retardation waiver services, and is comprised of
individual service plans as dictated by the individual's health
care and support needs. The individual service plans are
incorporated in the CSP by the case manager.

"Crisis stabilization" means direct intervention to persons with
mental retardation who are experiencing serious psychiatric or
behavioral challenges that jeopardize their current community
living situation, by providing temporary intensive services and
supports that avert emergency psychiatric hospitalization or
institutional placement or prevent other out-of-home
placement. This service shall be designed to stabilize the
individual and strengthen the current living situation so the
individual can be supported in the community during and
beyond the crisis period.

"DMAS"
Services.

means the Department of Medical Assistance

"DMAS staff" means persons employed by the Department of
Medical Assistance Services.

"DMHMRSAS" means the Department of Mental Health,
Mental Retardation and Substance Abuse Services.

"DMHMRSAS staff* means persons employed by the
Department of Mental Health, Mental Retardation and
Substance Abuse Services.

"DRS" means the Department of Rehabilitative Services.
"DSS" means the Department of Social Services.

"Day support" means training, assistance, and specialized
supervision in the acquisition, retention, or improvement of
self-help, socialization, and adaptive skills, which typically take
place outside the home in which the individual resides. Day
support services shall focus on enabling the individual to
attain or maintain his maximum functional level.

"Developmental risk" means the presence before, during or
after an individual's birth of conditions typically identified as
related to the occurrence of a developmental disability and for
which no specific developmental disability is identifiable
through existing diagnostic and evaluative criteria.

"Direct marketing” means either (i) conducting directly or
indirectly door-to-door, telephonic or other "cold call"
marketing of services at residences and provider sites; (i)
mailing directly; (iii) paying "finders' fees"; (iv) offering financial
incentives, rewards, gifts or special opportunities to eligible
individuals or family/caregivers as inducements to use the
providers' services; (v) continuous, periodic marketing
activities to the same prospective individual or
family/caregiver, for example, monthly, quarterly, or annual
giveaways as inducements to use the providers' services; or
(vi) engaging in marketing activities that offer potential
customers rebates or discounts in conjunction with the use of
the providers' services or other benefits as a means of
influencing the individual's or family/caregiver's use of the
providers' services.

"Enroll" means that the individual has been determined by the
case manager to meet the eligibility requirements for the MR
Waiver and DMHMRSAS has verified the availability of a MR
Waiver slot for that individual.

"Entrepreneurial model" means a small business employing
eight or fewer individuals who have disabilities on a shift and
usually involves interactions with the public and with
coworkers without disabilities.

"Environmental modifications" means physical adaptations to
a house, place of residence, er primary vehicle or work site
(when the work site modification exceeds reasonable
accommodation requirements of the Americans with
Disabilities Act) that are necessary to ensure the individual's
health and safety or enable functioning with greater
independence when the adaptation is not being used to bring
a substandard dwelling up to minimum habitation standards
and is of direct medical or remedial benefit to the individual.
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"EPSDT" means the Early Periodic Screening, Diagnosis and
Treatment program administered by DMAS for children under
the age of 21 according to federal guidelines that prescribe
preventive and treatment services for Medicaid-eligible
children as defined in 12 VAC 30-50-130.

"Fiscal agent" means an agency or organization within DMAS
or contracted by DMAS to handle employment, payroll, and
tax responsibilities on behalf of individuals who are receiving

consumer-directed
companion services.

personal assistance, respite, and

"Health Planning Region" or "HPR" means the federally
designated geographical area within which health care needs
assessment and planning takes place, and within which health
care resource development is reviewed.

"Health, welfare, and safety standard® means that an
individual's right to receive a waiver service is dependent on a
finding that the individual needs the service, based on
appropriate assessment criteria and a written individual
service plan and that services can safely be provided in the
community.

"Home and community-based waiver services" or "waiver
services" means the range of community support services
approved by the Centers for Medicare and Medicaid Services
(CMS) pursuant to § 1915(c) of the Social Security Act to be
offered to persons with mental retardation and children
younger than age six who are at developmental risk who
would otherwise require the level of care provided in an
Intermediate Care Facility for the Mentally Retarded (ICF/MR.)

"ICF/MR" means a facility or distinct part of a facility certified
by the Virginia Department of Health, as meeting the federal
certification regulations for an Intermediate Care Facility for
the Mentally Retarded and persons with related conditions.
These facilities must address the total needs of the residents,
which include physical, intellectual, social, emotional, and
habilitation, and must provide active treatment.

"Individual® means the person receiving the services or
evaluations established in these regulations.

"Individual service plan" or "ISP" means the service plan
related solely to the specific waiver service. Multiple ISPs help
to comprise the overall consumer service plan.

"Instrumental activities of daily living" or "IADLs" means tasks
such as meal preparation, shopping, housekeeping, laundry,
and money management.

"ISAR" means the Individual Service Authorization Request
and is the DMAS form used by providers to request prior
authorization for MR waiver services.

"Mental retardation” or "MR" means mental retardation as
defined by the American Association on Mental Retardation
(AAMR).

"Participating provider" means an entity that meets the
standards and requirements set forth by DMAS and
DMHMRSAS, and has a current, signed provider participation
agreement with DMAS.

"Pend" means delaying the consideration of an individual's
request for services until all required information is received
by DMHMRSAS.

"Personal assistance services" means assistance with
activities of daily living, instrumental activities of daily living,
access to the community, self-administration of medication, or
other medical needs, and the monitoring of health status and
physical condition.

"Personal assistant® means a person who provides personal
assistance services.

"Personal emergency response system (PERS)" is an
electronic device that enables certain individuals at high risk of
institutionalization to secure help in an emergency. PERS
services are limited to those individuals who live alone or are
alone for significant parts of the day and who have no regular
caregiver for extended periods of time, and who would
otherwise require extensive routine supervision.

"Preauthorized" means that an individual service has been
approved by DMHMRSAS prior to commencement of the
service by the service provider for initiation and
reimbursement of services.

"Prevocational services" means services aimed at preparing
an individual for paid or unpaid employment. The services do
not include activities that are specifically job-task oriented but
focus on concepts such as accepting supervision, attendance,
task completion, problem solving and safety. Compensation, if
provided, is less than 50% of the minimum wage.

"Qualified mental retardation professional’ means a
professional possessing: (i) at least one year of documented
experience working directly with individuals who have mental
retardation or developmental disabilities; (i) a bachelor's
degree in a human services field including, but not limited to,
sociology, social work, special education, rehabilitation
counseling, or psychology; and (iii) the required Virginia or
national license, registration, or certification in accordance
with his profession, if applicable.

"Residential support services" means support provided in the
individual's home by a DMHMRSAS-licensed residential
provider or a DSS-approved provider of adult foster care
services. This service is one in which training, assistance, and
supervision is routinely provided to enable individuals to
maintain or improve their health, to develop skills in activities
of daily living and safety in the use of community resources, to
adapt their behavior to community and home-like
environments, to develop relationships, and participate as
citizens in the community.

"Respite services" means services provided to individuals who
are unable to care for themselves, furnished on a short-term
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basis because of the absence or need for relief of those
unpaid persons normally providing the care.

"Services facilitator" means the DMAS-enrolled provider who
is responsible for supporting the individual and
family/caregiver by ensuring the development and monitoring
of the Consumer-Directed Services Individual Service Plan,
providing employee management training, and completing
ongoing review activities as required by DMAS for services
with an option of a consumer-directed model. These services
include companion, personal assistance, and respite services.

"Skilled nursing services" means services that are ordered by
a physician and required to prevent institutionalization, that
are not otherwise available under the State Plan for Medical
Assistance and that are provided by a licensed registered
professional nurse, or by a licensed practical nurse under the
supervision of a licensed registered professional nurse, in
each case who is licensed to practice in the Commonwealth.

"Slot" means an opening or vacancy of waiver services for an
individual.

"State Plan for Medical Assistance" or "Plan" means the
regulations Commonwealth's legal document approved by
CMS identifying the covered groups, covered services and
their limitations, and provider reimbursement methodologies
as provided for under Title XIX of the Social Security Act.

"Supported employment” means work in settings in which
persons without disabilities are typically employed. It includes
training in specific skills related to paid employment and the
provision of ongoing or intermittent assistance and specialized
supervision to enable an individual with mental retardation to
maintain paid employment.

"Support plan" means the report of recommendations resulting
from a therapeutic consultation.

"Therapeutic consultation" means activities to assist the
individual, family/caregivers, staff of residential support, day
support, and any other providers in implementing an individual
service plan.

12 VAC 30-120-213. General coverage and requirements
for MR waiver services.

A. Waiver service populations. Home and community-based
waiver services shall be available through a § 1915(c) of the
Social Security Act waiver for the following individuals who
have been determined to require the level of care provided in
an ICF/MR.

1. Individuals with mental retardation; or

2. Individuals younger than the age of six who are at
developmental risk. At the age of six years, these
individuals must have a diagnosis of mental retardation to
continue to receive home and community-based waiver
services specifically under this program.

Mental Retardation (MR) Waiver recipients who attain the
age of six years of age, who are determined to not have a
diagnosis of mental retardation, and who meet all IFDDS
Waiver eligibility criteria, shall be eligible for transfer to the
IFDDS Waiver effective up to their seventh birthday.
Psychological evaluations confirming diagnoses must be

completed less than one year prior to transferring to the
IFDDS Waiver. These recipients transferring from the MR
Waiver will automatically be assigned a slot in the IFDDS
Waiver, subject to the approval of the slot by CMS. The
case manager will submit the current Level of Functioning
Survey, CSP and psychological evaluation to DMAS for
review. Upon determination by DMAS that the individual is
appropriate for transfer to the IFDDS Waiver, the case
manager will provide the family with a list of IFDDS Waiver
case managers. The case manager will work with the
selected IFDDS Waiver case manager to determine an
appropriate transfer date and submit a DMAS-122 to the
local DSS. The MR Waiver slot will be held by the CSB
until the child has successfully transitioned to the IFDDS
Waiver. Once the child has successfully transitioned, the
CSB will reallocate the slot.

B. Covered services.

1. Covered services shall include: residential support
services, day support, supported employment, personal
assistance (both consumer and agency-directed), respite
services (both consumer and agency-directed), assistive
technology, environmental modifications, skilled nursing
services, therapeutic consultation, crisis stabilization,
prevocational services, personal emergency response
systems (PERS), and companion services (both consumer
and agency-directed.)

2. These services shall be appropriate and necessary to
maintain the individual in the community. Federal waiver
requirements provide that the average per capita fiscal year
expenditures under the waiver must not exceed the average
per capita expenditures for the level of care provided in
Intermediate Care Facilities for the Mentally Retarded under
the State Plan that would have been provided had the
waiver not been granted.

3. Waiver services shall not be furnished to individuals who
are inpatients of a hospital, nursing facility, ICF/MR, or
inpatient rehabilitation facility. Individuals with mental
retardation who are inpatients of these facilities may receive
case management services as described in 12 VAC 30-50-
450. The case manager may recommend waiver services
that would promote exiting from the institutional placement;
however, these services shall not be provided until the
individual has exited the institution.

3: 4. Under this 8§1915(c) waiver, DMAS waives
§1902(a)(10)(B) of the Social Security Act related to
comparability.

C. Requests for increased services. All requests for increased
waiver services by MR Waiver recipients will be reviewed
under the health, welfare, and safety standard. This standard
assures that an individual's right to receive a waiver service is
dependent on a finding that the individual needs the service,
based on appropriate assessment criteria and a written ISP
and that services can safely be provided in the community.

D. Appeals. Individual appeals shall be considered pursuant to
12 VAC 30-110-10 through 12 VAC 30-110-380. Provider
appeals shall be considered pursuant to 12 VAC 30-10-1000
and 12 VAC 30-20-500 through 12 VAC 30-20-560.
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E. Urgent criteria. The CSB/BHA will determine, from among
the individuals included in the urgent category, who should be
served first, based on the needs of the individual at the time a
slot becomes available and not on any predetermined
numerical or chronological order.

1. The urgent category will be assigned when the individual
is in need of services because he is determined to meet one
of the criteria established in subdivision 2 of this subsection.
Assignment to the urgent category may be requested by the
individual, his legally responsible relative, or primary
caregiver. The urgent category may be assigned only when
the individual, the individual's spouse, or the parent of an

individual living in the home due to either of the following
conditions:

(1) The individual's behavior or behaviors present a risk
to himself or others which cannot be effectively
managed by the primary caregiver even with generic or
specialized support arranged or provided by the
CSB/BHA; or

(2) There are physical care needs (such as lifting or
bathing) or medical needs that cannot be managed by
the primary caregiver even with generic or specialized
supports arranged or provided by the CSB/BHA.

individual who is a minor child would accept the requested
service if it were offered. Only after all individuals in the
Commonwealth who meet the urgent criteria have been
served can individuals in the nonurgent category be served.
Individuals in the nonurgent category are those who meet

F. Reevaluation of service need and utilization review. Case
managers shall complete reviews and updates of the CSP and
level of care as specified in 12 VAC 30-120-215 D. Providers
shall meet the documentation requirements as specified in
12 VAC 30-120-217 B.

the diagnostic and functional criteria for the waiver,
including the need for services within 30 days, but who do
not meet the urgent criteria. In the event that a CSB/BHA
has a vacant slot and does not have an individual who
meets the urgent criteria, the slot can be held by the
CSB/BHA for 90 days from the date it is identified as
vacant, in case someone in an urgent situation is identified.
If no one meeting the urgent criteria is identified within 90
days, the slot will be made available for allocation to
another CSB/BHA in the Health Planning Region (HPR). If
there is no urgent need at the time that the HPR is to make
a regional reallocation of a waiver slot, the HPR shall notify
DMHMRSAS. DMHMRSAS shall have the authority to
reallocate said slot to another HPR or CSB/BHA where
there is unmet urgent need. Said authority must be
exercised, if at all, within 30 days from receiving such
notice.

2. Satisfaction of one or more of the following criteria shall
indicate that the individual should be placed on the urgent
need of waiver services list:

a. Both primary caregivers are 55 years of age or older,
or if there is one primary caregiver, that primary caregiver
is 55 years of age or older;

b. The individual is living with a primary caregiver, who is
providing the service voluntarily and without pay, and the
primary caregiver indicates that he can no longer care for
the individual with mental retardation;

c. There is a clear risk of abuse, neglect, or exploitation;

d. One A primary caregiver—or—boeth—caregivers; has a
chronic or long-term physical or psychiatric condition or
conditions which significantly limits the abilities of the
primary caregiver or caregivers to care for the individual
with mental retardation;

e. Individual is aging out of publicly funded residential
placement or otherwise becoming homeless (exclusive of
children who are graduating from high school); or

f. The individual with mental retardation lives with the
primary caregiver and there is a risk to the health or
safety of the individual, primary caregiver, or other
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12 VAC 30-120-215. Individual eligibility requirements.

A. Individuals receiving services under this waiver must meet
the following requirements. Virginia will apply the financial
eligibility criteria contained in the State Plan for the
categorically needy. Virginia has elected to cover the optional
categorically needy groups under 42 CFR 435.211, 435.217,
and 435.230. The income level used for 42 CFR 435.211,
435.217 and 435.230 is 300% of the current Supplemental
Security Income payment standard for one person.

1. Under this waiver, the coverage groups authorized under
§ 1902(a)(10)(A)(i)(VI) of the Social Security Act will be
considered as if they were institutionalized for the purpose
of applying institutional deeming rules. All recipients under
the waiver must meet the financial and nonfinancial
Medicaid eligibility criteria and meet the institutional level of
care criteria. The deeming rules are applied to waiver
eligible individuals as if the individual were residing in an
institution or would require that level of care.

2. Virginia shall reduce its payment for home and
community-based waiver services provided to an individual
who is eligible for Medicaid services under 42 CFR 435.217
by that amount of the individual's total income (including
amounts disregarded in determining eligibility) that remains
after allowable deductions for personal maintenance needs,
deductions for other dependents, and medical needs have
been made, according to the guidelines in 42 CFR 435.735
and 8§ 1915(c)(3) of the Social Security Act as amended by
the Consolidated Omnibus Budget Reconciliation Act of
1986. DMAS will reduce its payment for home and
community-based waiver services by the amount that
remains after the deductions listed below:

a. For individuals to whom § 1924(d) applies and for
whom Virginia waives the requirement for comparability
pursuant to § 1902(a)(10)(B), deduct the following in the
respective order:

(1) The basic maintenance needs for an individual,
which is equal to the SSI payment for one person. As of
January 1, 2002, due to expenses of employment, a
working individual shall have an additional income
allowance. For an individual employed 20 hours or
more per week, earned income shall be disregarded up
to a maximum of both earned and unearned income up
to 300% SSI; for an individual employed at least eight
but less than 20 hours per week, earned income shall
be disregarded up to a maximum of both earned and
unearned income up to 200% of SSI. If the individual
requires a guardian or conservator who charges a fee,

the fee, not to exceed an amount greater than 5.0% of
the individual's total monthly income, is added to the
maintenance needs allowance. However, in no case
shall the total amount of the maintenance needs
allowance (basic allowance plus earned income
allowance plus guardianship fees) for the individual
exceed 300% of SSI. (The guardianship fee is not to
exceed 5.0% of the individual's total monthly income.)

(2) For an individual with only a spouse at home, the
community spousal income allowance determined in
accordance with § 1924(d) of the Social Security Act.

(3) For an individual with a family at home, an
additional amount for the maintenance needs of the
family determined in accordance with § 1924(d) of the
Social Security Act.

(4) Amounts for incurred expenses for medical or
remedial care that are not subject to payment by a third
party including Medicare and other health insurance
premiums, deductibles, or coinsurance charges and
necessary medical or remedial care recognized under
state law but not covered under the plan.

b. For individuals to whom § 1924(d) does not apply and
for whom Virginia waives the requirement for
comparability pursuant to § 1902(a)(10)(B), deduct the
following in the respective order:

(1) The basic maintenance needs for an individual,
which is equal to the SSI payment for one person. As of
January 1, 2002, due to expenses of employment, a
working individual shall have an additional income
allowance. For an individual employed 20 hours or
more per week, earned income shall be disregarded up
to a maximum of both earned and unearned income up
to 300% SSI; for an individual employed at least eight
but less than 20 hours per week, earned income shall
be disregarded up to a maximum of both earned and
unearned income up to 200% of SSI. If the individual
requires a guardian or conservator who charges a fee,
the fee, not to exceed an amount greater than 5.0% of
the individual's total monthly income, is added to the
maintenance needs allowance. However, in no case
shall the total amount of the maintenance needs
allowance (basic allowance plus earned income
allowance plus guardianship fees) for the individual
exceed 300% of SSI. (The guardianship fee is not to
exceed 5.0% of the individual's total monthly income.)

(2) For an individual with a dependent child or children,
an additional amount for the maintenance needs of the
child or children, which shall be equal to the Title XIX
medically needy income standard based on the number
of dependent children.

(3) Amounts for incurred expenses for medical or
remedial care that are not subject to payment by a third
party including Medicare and other health insurance
premiums, deductibles, or coinsurance charges and
necessary medical or remedial care recognized under
state law but not covered under the State Medical
Assistance Plan.

Volume 22, Issue 6

Monday, November 28, 2005

861



Proposed Regulations

3. The following four criteria shall apply to all mental
retardation waiver services:

a. Individuals qualifying for mental retardation waiver
services must have a demonstrated elinical need for the
service resulting in significant functional limitations in
major life activities. The need for the service must arise
from either (i) an individual having a diagnosed condition
of mental retardation or (ii) a child younger than six years
of age being at developmental risk of significant functional
limitations in major life activities;

b. The CSP and services that are delivered must be
consistent with the Medicaid definition of each service;

c. Services must be recommended by the case manager
based on a current functional assessment using a
DMHMRSAS approved assessment instrument and a
demonstrated need for each specific service; and

d. Individuals qualifying for mental retardation waiver
services must meet the ICF/MR level of care criteria.

. Assessment and autherization—of—home—and
community-based-waiverservices enroliment.

1. To ensure that Virginia's home and community-based
waiver programs serve only individuals who would
otherwise be placed in an ICF/MR, home and community-
based waiver services shall be considered only for
individuals who are eligible for admission to an ICF/MR with
a diagnosis of mental retardation, or who are under six
years of age and at developmental risk. For the case
manager to make a recommendation for waiver services,
MR Waiver services must be determined to be an
appropriate service alternative to delay or avoid placement
in an ICF/MR, or promote exiting from either an ICF/MR
placement or other institutional placement. Heme—and
commuRity based WaRe! l_se_ wees—shan bel the—& tea
) her than bei | . .

2. The case manager shall recommend the individual for
home and community-based waiver services after
completion of a comprehensive assessment of the
individual's needs and available supports. This assessment
process for home and community-based waiver services by
the case manager is mandatory before Medicaid will
assume payment responsibility of home and community-
based waiver services. The comprehensive assessment
includes:

a. Relevant medical information based on a medical
examination completed no earlier than 12 months prior to
the initiation of waiver services;

b. The case manager's functional assessment that
demonstrates a need for each specific service. The
functional assessment must be a DMHMRSAS approved
assessment completed no earlier than 12 months prior to
enroliment;

c. The level of care required by applying the existing
DMAS ICF/MR criteria (12 VAC 30-130-430 et seq.)
completed no more than six months prior to enrollment.
The case manager determines whether the individual

meets the ICF/MR criteria with input from the individual,
family/caregivers, and service and support providers
involved in the individual's support in the community; and

d. A psychological evaluation that reflects the current
psychological status (diagnosis), current cognitive
abilities, and current adaptive level of functioning of the

individuals. Fhe—cemprehensive—assessment—includes

5. 3. The case manager shall provide the individual and
family/caregiver with the choice of MR waiver services or
ICF/MR placement,—cheice—of needed—services—available

dnder——the—MR—waiver—rcluding——ageney—of

4. The case manager shall send the appropriate forms to
DMHMRSAS to enroll the individual in the MR Waiver or, if
no slot is available, to place the individual on the waiting list.
DMHMRSAS shall only enroll the individual if a slot is
available. If no slot is available, the individual's name will
be placed on either the urgent or nonurgent statewide
waiting list until such time as a slot becomes available.
Once natification has been received from DMHMRSAS that
the individual has been placed on either the urgent or
nonurgent waiting list, the case manager must notify the
individual in writing within 10 working days of his placement
on either list, and offer appeal rights. The case manager
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will contact the individual or family/caregiver at least
annually to provide the choice between institutional
placement and waiver services while the individual is on the
waiting list.

C. Waiver approval process: authorizing and accessing

services.

1. Once the case manager has determined an individual
meets the functional criteria for mental retardation (MR)
waiver services, has determined that a slot is available, and
that the individual has chosen this—sersvce MR waiver
services, the case manager shall submit enrollment
information to DMHMRSAS to confirm level of care eligibility
and the availability of a slot. BMHMRSAS-shall-only-enroll

3: 2. Once the individual has been enrolled by
DMHMRSAS, the case manager will submit a DMAS-122
along with a written confirmation from DMHMR