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THE VIRGINIA REGISTER INFORMATION PAGE

THE VIRGINIA REGISTER OF REGULATIONS is an official state
publication issued every other week throughout the year. Indexes are published
quarterly, and are cumulative for the year. The Virginia Register has several
functions. The new and amended sections of regulations, both as proposed and
as finally adopted, are required by law to be published in the Virginia Register.
In addition, the Virginia Register is a source of other information about state
government, including petitions for rulemaking, emergency regulations,
executive orders issued by the Governor, and notices of public hearings on
regulations.

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS

Unless exempted by law, an agency wishing to adopt, amend, or repeal
regulations must follow the procedures in the Administrative Process Act
(8 2.2-4000 et seq. of the Code of Virginia). Typically, this includes first
publishing in the Virginia Register a notice of intended regulatory action; a
basis, purpose, substance and issues statement; an economic impact analysis
prepared by the Department of Planning and Budget; the agency’s response to
the economic impact analysis; a summary; a notice giving the public an
opportunity to comment on the proposal; and the text of the proposed
regulation.

Following publication of the proposed regulation in the Virginia Register, the
promulgating agency receives public comments for a minimum of 60 days.
The Governor reviews the proposed regulation to determine if it is necessary
to protect the public health, safety, and welfare, and if it is clearly written and
easily understandable. If the Governor chooses to comment on the proposed
regulation, his comments must be transmitted to the agency and the Registrar
of Regulations no later than 15 days following the completion of the 60-day
public comment period. The Governor’s comments, if any, will be published
in the Virginia Register. Not less than 15 days following the completion of the
60-day public comment period, the agency may adopt the proposed regulation.

The Joint Commission on Administrative Rules or the appropriate standing
committee of each house of the General Assembly may meet during the
promulgation or final adoption process and file an objection with the Registrar
and the promulgating agency. The objection will be published in the Virginia
Register. Within 21 days after receipt by the agency of a legislative objection,
the agency shall file a response with the Registrar, the objecting legislative
body, and the Governor.

When final action is taken, the agency again publishes the text of the
regulation as adopted, highlighting all changes made to the proposed
regulation and explaining any substantial changes made since publication of
the proposal. A 30-day final adoption period begins upon final publication in
the Virginia Register.

The Governor may review the final regulation during this time and, if he
objects, forward his objection to the Registrar and the agency. In addition to
or in lieu of filing a formal objection, the Governor may suspend the effective
date of a portion or all of a regulation until the end of the next regular General
Assembly session by issuing a directive signed by a majority of the members
of the appropriate legislative body and the Governor. The Governor’s
objection or suspension of the regulation, or both, will be published in the
Virginia Register.

If the Governor finds that the final regulation contains changes made after
publication of the proposed regulation that have substantial impact, he may
require the agency to provide an additional 30-day public comment period on
the changes. Notice of the additional public comment period required by the
Governor will be published in the Virginia Register. Pursuant to § 2.2-4007.06
of the Code of Virginia, any person may request that the agency solicit
additional public comment on certain changes made after publication of the
proposed regulation. The agency shall suspend the regulatory process for 30
days upon such request from 25 or more individuals, unless the agency
determines that the changes have minor or inconsequenl111tial impact.

A regulation becomes effective at the conclusion of the 30-day final adoption
period, or at any other later date specified by the promulgating agency, unless
(i) a legislative objection has been filed, in which event the regulation, unless
withdrawn, becomes effective on the date specified, which shall be after the
expiration of the 21-day objection period; (ii) the Governor exercises his

authority to require the agency to provide for additional public comment, in
which event the regulation, unless withdrawn, becomes effective on the date
specified, which shall be after the expiration of the period for which the
Governor has provided for additional public comment; (iii) the Governor and
the General Assembly exercise their authority to suspend the effective date of
a regulation until the end of the next regular legislative session; or (iv) the
agency suspends the regulatory process, in which event the regulation, unless
withdrawn, becomes effective on the date specified, which shall be after the
expiration of the 30-day public comment period and no earlier than 15 days
from publication of the readopted action.

A regulatory action may be withdrawn by the promulgating agency at any
time before the regulation becomes final.

FAST-TRACK RULEMAKING PROCESS

Section 2.2-4012.1 of the Code of Virginia provides an alternative to the
standard process set forth in the Administrative Process Act for regulations
deemed by the Governor to be noncontroversial. To use this process, the
Governor's concurrence is required and advance notice must be provided to
certain legislative committees. Fast-track regulations become effective on the
date noted in the regulatory action if fewer than 10 persons object to using the
process in accordance with § 2.2-4012.1.

EMERGENCY REGULATIONS

Pursuant to § 2.2-4011 of the Code of Virginia, an agency may adopt
emergency regulations if necessitated by an emergency situation or when
Virginia statutory law or the appropriation act or federal law or federal
regulation requires that a regulation be effective in 280 days or fewer from its
enactment. In either situation, approval of the Governor is required. The
emergency regulation is effective upon its filing with the Registrar of
Regulations, unless a later date is specified per § 2.2-4012 of the Code of
Virginia. Emergency regulations are limited to no more than 18 months in
duration; however, may be extended for six months under the circumstances
noted in § 2.2-4011 D. Emergency regulations are published as soon as
possible in the Virginia Register and are on the Register of Regulations website
at https://register.dls.virginia.gov.

During the time the emergency regulation is in effect, the agency may
proceed with the adoption of permanent regulations in accordance with the
Administrative Process Act. If the agency chooses not to adopt the regulations,
the emergency status ends when the prescribed time limit expires.

STATEMENT

The foregoing constitutes a generalized statement of the procedures
to be followed. For specific statutory language, it is suggested that
Atrticle 2 (8 2.2-4006 et seq.) of Chapter 40 of Title 2.2 of the Code of
Virginia be examined carefully.

CITATION TO THE VIRGINIA REGISTER

The Virginia Register is cited by volume, issue, page number, and
date. 34:8 VA.R. 763-832 December 11, 2017, refers to Volume 34,
Issue 8, pages 763 through 832 of the Virginia Register issued on
December 11, 2017.

The Virginia Register of Regulations is published pursuant to
Atrticle 6 (8 2.2-4031 et seq.) of Chapter 40 of Title 2.2 of the Code of
Virginia.

Members of the Virginia Code Commission: Marcus B. Simon,
Chair; Russet W. Perry, Vice Chair; Katrina E. Callsen; Nicole
Cheuk; Richard E. Gardiner; Ryan T. McDougle; Michael
Mullin; Christopher R. Nolen; Steven Popps; Charles S. Sharp;
Malfourd W. Trumbo; Amigo R. Wade.

Staff of the Virginia Register: Holly Trice, Registrar of Regulations;
Anne Bloomsburg, Assistant Registrar; Nikki Clemons, Managing
Editor; Erin Comerford, Regulations Analyst.
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PUBLICATION SCHEDULE AND DEADLINES

This schedule is available on the Virginia Register of Regulations website (http://register.dls.virginia.gov).

December 2024 through December 2025

Material Submitted By Noon* Will Be Published On

Volume: Issue

41:8 November 13, 2024 December 2, 2024
41:9 November 26, 2024 (Tuesday)  December 16, 2024
41:10 December 11, 2024 December 30, 2024
41:11 December 23, 2024 (Monday)  January 13, 2025
41:12 January 8, 2025 January 27, 2025
41:13 January 22, 2025 February 10, 2025
41:14 February 5, 2025 February 24, 2025
41:15 February 19, 2025 March 10, 2025
41:16 March 5, 2025 March 24, 2025
41:17 March 19, 2025 April 7, 2025
41:18 April 2, 2025 April 21, 2025
41:19 April 16, 2025 May 5, 2025

41:20 April 30, 2025 May 19, 2025
41:21 May 14, 2025 June 2, 2025

41:22 May 28, 2025 June 16, 2025
41:23 June 11, 2025 June 30, 2025
41:24 June 25, 2025 July 14, 2025
41:25 July 9, 2025 July 28, 2025
41:26 July 23, 2025 August 11, 2025
42:1 August 6, 2025 August 25, 2025
42:2 August 20, 2025 September 8, 2025
42:3 September 3, 2025 September 22, 2025
42:4 September 17, 2025 October 6, 2025
42:5 October 1, 2025 October 20, 2025
42:6 October 15, 2025 November 3, 2025
42:7 October 29, 2025 November 17, 2025
42:8 November 10, 2025 (Monday)  December 1, 2025
42:9 November 24, 2025 (Monday)  December 15, 2025

*Filing deadlines are Wednesdays unless otherwise specified.
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PETITIONS FOR RULEMAKING

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF COUNSELING

Initial Agency Notice

Title of Requlation: 18VAC115-20. Regulations Governing
the Practice of Professional Counseling.

Statutory Authority: 88 54.1-2400 and 54.1-3500 of the Code
of Virginia.

Name of Petitioner: Marva Michelle Baskerville.

Nature of Petitioner's Request: The petitioner requests that the
Board of Counseling revise 18VAC115-20-70 to establish a
pathway for licensed substance abuse treatment providers
(LSATPs) to become licensed professional counselors (LPCs).
A similar pathway exists for LPCs to become LSATPs without
an examination under 18VAC115-60-90 C.

Agency Plan for Disposition of Request: The petition for
rulemaking will be published in the Virginia Register of
Regulations on November 18, 2024. The petition will also be
published on the Virginia Regulatory Town Hall at
www.townhall.virginia.gov to receive public comment, which
opens November 18, 2024, and closes December 18, 2024. The
board will consider the petition and all comments in support or
opposition at the next meeting after the close of public
comment. That meeting is currently scheduled for January 24,
2025. The petitioner will be notified of the board's decision
after that meeting.

Public Comment Deadline: December 18, 2024.

Agency Contact: Jaime Hoyle, Executive Director, Board of
Counseling, 9960 Mayland Drive, Suite 300, Henrico, VA
23233, telephone (804) 367-4406, or  email
jaime.hoyle@dhp.virginia.gov.

VA.R. Doc. No. PFR25-15; Filed October 16, 2024, 4:06 p.m.
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PERIODIC REVIEWS AND SMALL BUSINESS IMPACT REVIEWS

TITLE 8. EDUCATION
STATE BOARD OF EDUCATION

Report of Findings

Pursuant to 88 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the State Board of Education conducted a periodic
review and a small business impact review of 8VAC20-360,
Regulations Governing General Educational Development
Certificates, and determined that this regulation should be
repealed. The board is publishing its report of findings dated
October 24, 2024, to support this decision.

This regulation is no longer necessary for the protection of
public health, safety, and welfare because it is outdated. The
board is required by Virginia statute to promulgate regulations
allowing for adult education and for the testing of high school
equivalency, thus creating a continued need for regulation
concerning the subject matter area. The regular no-cost
procurement process ensures that the approved assessments
and testing protocols remain compliant with board guidance
and the credential retains its rigorous value. However, the
statutory and regulatory framework has evolved since this
regulation was promulgated, and the regulation is now out of
date. The nature or existence of any complaints is unknown,
and no comments were received during the periodic review.
The regulation was last revised in 2005, and it no longer
reflects current statutory framework. The board's decision does
not impact small business.

Contact Information: Jim Chapman, Director of Board
Relations, Department of Education, James Monroe Building,
101 North 14th Street, 25th Floor, Richmond, VA 23219,
telephone (804) 750-8750, or email
jim.chapman@doe.virginia.gov.

Report of Findings

Pursuant to 88 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the State Board of Education conducted a periodic
review and a small business impact review of 8VAC20-530,
Regulations Governing Criteria to ldentify Toxic Art
Materials; Labeling; Use in Elementary Grades
Prohibited, and determined that this regulation should be
amended. The board is publishing its report of findings dated
October 24, 2024, to support this decision.

This regulation is necessary for the protection of public health,
safety, and welfare. The board must require school divisions to
evaluate all art materials used in schools and identify those that
are toxic. All materials used in the public schools that meet the
criteria as toxic shall be so labeled and the use of such art
materials shall be prohibited in kindergarten through grade
five.

The periodic review found that this regulation overlaps,
duplicates, and conflicts with federal law in several instances.
The periodic review also found that this regulation does not
reflect changes made within the Labeling of Hazardous Art
Materials Act (LHAMA), 15 USC § 1277 (P.L. 100-695,
enacted November 18, 1988), which provided that the
requirements for the labeling of art materials set forth in the
version of the standard of the American Society for Testing and
Materials (ASTM) designated D-4236 that is in effect on
November 18, 1988 shall be deemed to be a regulation issued
by the Consumer Product Safety Commission under § 3(b) of
the Federal Hazardous Substances Act, 15 USC § 1262(b). 16
CFR 1500 now includes the requirements of ASTM D-4236 in
16 CFR 1500.14(b)(8)(i), along with other requirements made
applicable to art materials by LHAMA. The substance of the
requirements specified in LHAMA became effective on
November 18, 1990. As a result, the regulation could be
significantly shortened by defaulting to the federal
requirements.

The board will consider consolidating 8VAC20-720 for
efficiency. There is a continued need for this regulation. The
board has not received any complaints or comments
concerning the regulation. While the regulation is not overly
complex, it overlaps and duplicates federal law in several
instances. The regulation has not been revised since it was
originally promulgated in 1988.

Contact Information: Jim Chapman, Director of Board
Relations, Department of Education, James Monroe Building,
101 North 14th Street, 25th Floor, Richmond, VA 23219,

telephone (804) 750-8750, or email
jim.chapman@doe.virginia.gov.
L 4 4

TITLE 12. HEALTH
STATE BOARD OF HEALTH

Report of Findings

Pursuant to 88 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the State Board of Health conducted a periodic
review and a small business impact review of 12VAC5-215,
Rules and Regulations Governing Health Data Reporting,
and determined that this regulation should be amended. The
board is publishing its report of findings dated July 1, 2024, to
support this decision.

This regulation is necessary for the protection of public health,
safety, and welfare of the citizens of the Commonwealth. The
establishment of effective health care data analysis and
reporting initiatives is essential to improving the quality and
efficiency of health care, fostering competition among health
care providers, and increasing consumer choice with regard to
health care services in the Commonwealth. Accurate and
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Periodic Reviews and Small Business Impact Reviews

valuable health care data can best be identified by
representatives of state government and the consumer,
provider, insurance, and business communities.

This regulation is clearly written and understandable. The
board will amend the regulation to align with the current
practices regarding specifications for health care institutions,
filing requirements, due dates, fee structure, and financial
information that is periodically published and disseminated
regarding health data. The board will also incorporate the
provisions of Methodology to Measure Efficiency and
Productivity of Health Care Institutions (12VAC5-216), into
this regulation. Additionally, amendments that reduce
regulatory requirements will be considered where possible.

There is a continued need for the regulation as the board is
required to administer the health care data reporting initiatives.
The board has not received complaints or comments
concerning this regulation but has identified the need to amend
this regulation to maintain an accurate and robust health care
data system. The regulation does not conflict with state law or
regulation. The regulation requires a comprehensive review to
reflect changes in the health care industry, technology, and
economic conditions.

Contact Information: Kindall Bundy, Policy Analyst, Virginia
Department of Health, 109 Governor Street, Richmond, VA
23219, telephone (804) 986-5270, FAX (804) 864-7022, or
email kindall.bundy@vdh.virginia.gov.

Report of Findings

Pursuant to 88 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the State Board of Health conducted a periodic
review and a small business impact review of 12VAC5-216,
Methodology to Measure Efficiency and Productivity of
Health Care Institutions, and determined that this regulation
should be repealed. The board is publishing its report of
findings dated July 1, 2024, to support this decision.

This regulation is necessary for the protection of public health,
safety, and welfare of the citizens of the Commonwealth. The
establishment of effective health care data analysis and
reporting initiatives is essential to improving the quality and
efficiency of health care, fostering competition among health
care providers, and increasing consumer choice with regard to
health care services in the Commonwealth. Accurate and
valuable health care data can best be identified by
representatives of state government and the consumer,
provider, insurance, and business communities. As written, the
regulation is not clear or easily understandable. Outdated
regulatory language and technical deficiencies have been
identified and should be addressed through regulatory action.

The board is recommending that the regulation be repealed,
and the provisions be incorporated into Rules and Regulations
Governing Health Data Reporting (12VAC5-215). After
review, the need for several significant amendments to the

provisions of the regulation have been identified. Repealing
this regulation is necessary to better align regulatory
requirements with current practice, to overhaul existing
regulatory language to conform to the form and style
requirements of the Virginia Administrative Code, and to
identify opportunities for regulatory reduction while
continuing to fulfill the board's statutory mandate to protect the
citizens of the Commonwealth. The board believes that
repealing the regulation and incorporating its provisions into
12VACS5-215 will be more efficient and effective than
amending the current chapter.

This regulation is necessary for the board to provide members
of the public and health service purchasers vital information to
identify the most efficient and productive health care
providers. No complaints or comments have been received
concerning the regulation. The regulation does not conflict
with any known federal or state law or regulation. Regulations
are evaluated on an ongoing basis, and this regulation was last
amended in September 2012 as a result of periodic review. The
board does not anticipate that repealing the regulation will have
an adverse economic impact on small businesses in the
Commonwealth of Virginia.

Contact Information: Kindall Bundy, Policy Analyst, Virginia
Department of Health, 109 Governor Street, Richmond, VA
23219, telephone (804) 986-5270, FAX (804) 864-7022, or
email kindall.bundy@vdh.virginia.gov.

Report of Findings

Pursuant to 88 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the State Board of Health conducted a periodic
review and a small business impact review of 12VAC5-217,
Regulations of the Patient Level Data System, and
determined that this regulation should be amended. The board
is publishing its report of findings dated October 17, 2024, to
support this decision.

This action is being used to conform this regulation to the
provision of Chapter 552 of the 2021 Acts of Assembly,
Special Session I, Item 307(D1). The advantage to the public
and the Commonwealth is that the regulation will be in
compliance with legislative changes enacted by the 2021
General Assembly and will provide helpful information
regarding inpatient psychiatric admissions. There are no
disadvantages to individual private citizens or businesses not
subject to the regulation, the agency, or the Commonwealth.
The primary disadvantages to the regulated community are the
projected costs of implementing the requirements of the
regulation and additional workflows required to complete the
new fields.

The board will amend this regulation to better align with
current practice, update existing regulatory language to
conform to the form and style requirements of the Virginia
Registrar of Regulations, and identify opportunities for
regulatory reduction, while continuing to fulfill the board's
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statutory mandate to protect the citizens of the Commonwealth.
This regulatory action is the least burdensome method
identified to conform the regulation to statute.

The proposed amendments will conform the regulation to
current practice and therefore may have an impact on affected
entities. All Virginia-licensed hospitals are required to submit
acute discharges. There is a cost for hospitals associated with
submitting this data. Hospitals incur internal costs and may
incur vendor costs as well as costs from Virginia Health
Information for data processing if the submission does not
meet a 95% accuracy rate. There are approximately 102
licensed hospitals in the Commonwealth some of which are
independently owned (private) and operated with less than 500
full-time employees having a gross annual sales of less than $6
million.

Contact Information: Kindall Bundy, Policy Analyst, Virginia
Department of Health, 109 Governor Street, Richmond, VA
23219, telephone (804) 986-5270, FAX (804) 864-7022, or
email kindall.bundy@vdh.virginia.gov.

Report of Findings

Pursuant to 88 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the State Board of Health conducted a periodic
review and a small business impact review of 12VAC5-220,
Virginia Medical Care Facilities Certificate of Public Need
Rules and Regulations, and determined that this regulation
should be repealed and replaced. The board is publishing its
report of findings dated August 9, 2024, to support this
decision.

This regulation is necessary for the protection of public health,
safety, and welfare because the Certificate of Public Need
(COPN) program ensures that the health care marketplace in
Virginia is not saturated with unneeded medical care facilities,
services, or equipment, that charity care is being provided to
indigent persons, that new medical care facilities, services, and
equipment are encouraged in geographic areas not served or
not sufficiently served by existing medical facilities, and that
there is public input regarding proposed changes to new or
existing health care services in a community. The regulation is
fairly complex due to the subject matter and will require
revisions in form and style to make it more easily
understandable.

The board will repeal and replace this regulation to incorporate
various statutory and legislative mandates that have been
omitted from previous actions, to conform to the form and style
requirements of the Virginia Administrative Code, and to
consider opportunities for regulatory reduction where possible.

There is a continued need for this regulation as the board is
mandated to regulate the COPN program in Virginia. The
nature of many of the comments received were generally
focused on the perceived burdens of the COPN program and
that it is out of date. The regulation is complex and difficult to

read, making the choice to repeal and replace the least
burdensome regulatory pathway to update the regulation. The
regulation does not conflict with federal law or regulation,
though it currently does not meet all state mandates, which
prompted the board to decide repeal and replace it. The
regulation has been incrementally amended as changes to the
Code of Virginia occurred; however, more comprehensive
changes to the regulation are needed. During the most recent
licensure renewal period, 14 general hospitals, 37 outpatient
surgical hospitals, and 110 nursing homes self-reported that
they meet the definition of "small business"”; given that some
self-reported small businesses are part of larger health systems
or corporations, the Virginia Department of Health (VDH) is
unable to ensure the validity of the self-reported data. VDH is
unable to quantify how many physician offices qualify as small
businesses due to lack of available data, self-reported or
otherwise. The board was not able to identify any alternatives
for small businesses that would be more equitable while still
protecting the health, safety, and welfare of the public and has
put forth thoughtful consideration about the burdens of the
regulatory requirements that have a cost.

Contact Information: VVal Hornsby, Policy Planning Specialist,
Office of Licensure and Certification, Virginia Department of
Health, 9960 Mayland Drive, Henrico, VA 23233, telephone
(804) 367-2102, or email val.hornsby@vdh.virginia.gov.

Report of Findings

Pursuant to 8§ 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the State Board of Health conducted a periodic
review and a small business impact review of 12VAC5-391,
Regulations for the Licensure of Hospice, and determined
that this regulation should be amended. The board is publishing
its report of findings dated August 7, 2024, to support this
decision.

This regulation is necessary for the protection of public health,
safety, and welfare because it requires hospices to meet
minimum standards for personnel, clinical and nonclinical
services, treatment of patients, and facility safety. These
standards protect members of the public who utilize hospice
services. Improvements are needed to achieve greater clarity
and readability of the regulation. Additionally, updates are
needed to the regulation to include current clinical and industry
practices. The board will amend the regulation to conform to
the form and style requirements of the Virginia Administrative
Code, update provisions to include current clinical and
industry practices, and consider opportunities for regulatory
reduction where possible.

There is a continued need for the regulation as the board is
required by § 32.1-162.5 of the Code of Virginia to promulgate
regulations governing the hospices. The board received one
comment concerning the regulation from the public. The
regulation is of moderate complexity, which is not an
unexpected outcome given the overall complexity of the health
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care industry. The regulation does not conflict with federal or
state law or regulation. There are 80 licensed hospices in the
Commonwealth of Virginia, 35 of which have self-reported
that they are small businesses. The Virginia Department of
Health does not validate whether these self-reports are
accurate. All licensed hospices in the Commonwealth are
federally certified, so even in the absence of state hospice
regulations, these hospices would have to comply with federal
requirements, which are as strict as or stricter than the those of
the Commonwealth.

Contact Information: VVal Hornsby, Policy Planning Specialist,
Office of Licensure and Certification, Virginia Department of
Health, 9960 Mayland Drive, Henrico, VA 23233, telephone
(804) 367-2102, or email val.hornsby@vdh.virginia.gov.

Report of Findings

Pursuant to 8§8 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the State Board of Health conducted a periodic
review and a small business impact review of 12VAC5-405,
Rules Governing Private Review Agents, and determined
that this regulation should be amended. The board is publishing
its report of findings dated August 9, 2024, to support this
decision.

This regulation is necessary for the protection of public health,
safety, and welfare because it establishes the process by which
private review agents conduct utilization review. The
regulation requires updates to the form and style in order to
make the language clear and understandable. The board will
amend the regulation to conform to the form and style
requirements of the Virginia Administrative Code and consider
opportunities for regulatory reduction where possible.

There is a continued need for the regulation as the board is
mandated to regulate private review agents. The board did not
receive any comments concerning the regulation during the
public comment period. The regulation is neither complex nor
overlaps, duplicates, or conflicts with federal or state law or
regulation. The regulation was last reviewed in 2015 and has
not been updated since its promulgation in 1999. The board is
not aware of any private review agents that would meet the
definition of a small business.

Contact Information: Val Hornsby, Policy Planning Specialist,
Office of Licensure and Certification, Virginia Department of
Health, 9960 Mayland Drive, Henrico, VA 23233, telephone
(804) 367-2102, or email val.hornsby@vdh.virginia.gov.

Report of Findings

Pursuant to 88 2.2-4007.1 and 2.2-4017 of the Code of
Virginia, the State Board of Health conducted a periodic
review and a small business impact review of 12VAC5-407,
Procedures for the Submission of Health Maintenance
Organization Quality of Care Performance Information,
and determined that this regulation should be amended. The

board is publishing its report of findings dated July 1, 2024, to
support this decision.

This regulation is necessary for the protection of public health,
safety, and welfare of the citizens of the Commonwealth. The
establishment of effective health care data analysis and
reporting initiatives is essential to improving the quality and
efficiency of health care, fostering competition among health
care providers, and increasing consumer choice with regard to
health care services in the Commonwealth. Accurate and
valuable health care data can best be identified by
representatives of state government and the consumer,
provider, insurance, and business communities.

The board will amend the regulation to make format and style
changes, update code references, align provisions of the
chapter with current practices and procedures, add clarifying
language, and remove any unnecessary, duplicative, or
nonregulatory language. This regulation does not overlap or
duplicate a federal or state law or regulation. The regulation
was last reviewed on May 8, 2013. The proposed amendments
will conform the regulation to current practice and therefore
will not have an impact on small business entities.

Contact Information: Kindall Bundy, Policy Analyst, Virginia
Department of Health, 109 Governor Street, Richmond, VA
23219, telephone (804) 986-5270, FAX (804) 864-7022, or
email kindall.bundy@vdh.virginia.gov.
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For information concerning the different types of regulations, see the Information Page.

Symbol Key
Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion. Brackets are used in final regulations to indicate changes from the
proposed regulation.

TITLE 2. AGRICULTURE

BOARD OF AGRICULTURE AND CONSUMER
SERVICES

Fast-Track Regulation

Title of Regulation: 2VAC5-675. Regulations Governing
Pesticide Fees Charged by the Department of Agriculture
and Consumer Services (amending 2VAC5-675-30,
2VAC5-675-40, 2VAC5-675-50).

Statutory Authority: § 3.2-3906 of the Code of Virginia.

Public Hearing Information: No public hearing is currently
scheduled.

Public Comment Deadline: December 18, 2024.
Effective Date: January 2, 2025.

Agency Contact: Nicole Wilkins, Program Manager, Office of
Pesticide Services, Department of Agriculture and Consumer
Services, P.O. Box 1163, Richmond, VA 23218, telephone
(804) 371-6559, FAX (804) 371-2283, TDD (800) 828-1120,
or email nicole.wilkins@vdacs.virginia.gov.

Basis: Section 3.2-109 of the Code of Virginia establishes the
Board of Agriculture and Consumer Services as a policy board.
Section 3.2-3906 of the Code of Virginia authorizes the board
to adopt regulations establishing a fee structure for licensure,
registration, and certification to defray the costs of
implementing the Virginia Pesticide Control Act.

Purpose: The department has determined that current fees
provide more than adequate funding for implementation of the
Department of Agriculture and Consumer Services (VDACS)
pesticide program. The fees prescribed in 2VAC5-675 are
utilized to operate VDACS pesticide programs, which protect
human health and the environment by ensuring the proper use
of pesticides used to control pests that adversely affect crops,
structures, health, and domestic animals. VDACS is able to
ensure compliance with all applicable laws and regulations
related to the use of pesticides, thereby protecting human
health, while lowering the fees for commercial applicator
certifications, pesticide business licenses, and registered
technician certifications, which will support the economic
welfare of the businesses currently responsible for paying these
fees.

Rationale for Using Fast-Track Rulemaking Process: The
proposed amendments lower the fees for commercial
applicator certifications, pesticide business licenses, and
registered technician certifications and, as such, are expected

to be noncontroversial and appropriate for the fast-track
rulemaking process.

Substance: The proposed amendments will lower the fees for
(i) commercial applicator certifications from $100 to $25, (ii)
commercial applicator certification reexaminations from $100
to $25, (iii) additional categories or subcategories for
commercial applicator certifications from $35 to $25, (iv)
registered technician certifications from $50 to $25, (v)
registered technician certification reexaminations from $50 to
$25, and (vi) annual pesticide business licenses from $150 to
$75.

Issues: The proposed regulatory action is advantageous to the
public and to the regulated industry because the proposed
action will reduce the costs to pesticide applicators and
pesticide businesses while allowing the VDACS pesticide
program to continue protecting public health and the
environment. Lowering the pesticide applicator fees and
business license fees does not add any additional regulatory
requirements for pesticide applicators or pesticide businesses.
There are no disadvantages to the public or the
Commonwealth.

Department of Planning and Budget Economic
Analysis:

The Department of Planning and Budget (DPB) has analyzed
the economic impact of this proposed regulation in accordance
with § 2.2-4007.04 of the Code of Virginia and Executive
Order 19. The analysis presented represents DPB's best
estimate of the potential economic impacts as of the date of this
analysis.!

Summary of the Proposed Amendments to Regulation. The
Board of Agriculture and Consumer Services (board) proposes
to reduce fees for commercial applicators,® registered
technicians,® and pesticide businesses.

Background. According to the Virginia Department of
Agriculture and Consumer Services (VDACS), the proposed
amendments would align the pesticide-related fees that
VDACS collects with its costs to administer the pesticide
program. The current fees and the board's proposed fees are in
the following table:

Impact

Fee Description Current Proposed
Fee Fee

Commercial applicator $100 $25

certificate initial fee

Commercial applicator $100 $25

reexamination
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Commercial applicator $35 $25

additional category

Registered technician certificate $50 $25

initial fee

Registered technician $50 $25

reexamination

Business license annual fee $150 $75
Estimated Benefits and Costs. Pesticide businesses,

commercial applicators, and registered technicians would
benefit from the lower fees. VDACS estimates that the lower
fees would result in an annual reduction of $450,750 in
revenue.

Businesses and Other Entities Affected. The proposed
amendments would affect the 3,000 licensed pesticide
businesses and 22,600 certified pesticide applicators, including
both commercial applicators and registered technicians, in the
Commonwealth.* VDACS estimates that the vast majority of
the licensed businesses are small businesses. The Code of
Virginia requires DPB to assess whether an adverse impact
may result from the proposed regulation.> An adverse impact
is indicated if there is any increase in net cost or reduction in
net benefit for any entity, even if the benefits exceed the costs
for all entities combined.® As the proposal neither increases net
costs nor reduces net benefit, no adverse impact is indicated.

Small Businesses’ Affected.® The proposed amendments do
not adversely affect small businesses.

Localities® Affected.’® The proposed amendments may
disproportionately affect agriculturally oriented localities. The
proposal does not increase costs for local governments.

Projected Impact on Employment. The proposed amendments
are unlikely to substantively affect total employment.

Effects on the Use and Value of Private Property. The proposed
lower fees would very moderately increase the value of
pesticide businesses. The proposed amendments do not affect
real estate development costs.

1 Section 2.2-4007.04 of the Code of Virginia requires that such economic
impact analyses determine the public benefits and costs of the proposed
amendments. Further the analysis should include but not be limited to: (1) the
projected number of businesses or other entities to whom the proposed
regulatory action would apply, (2) the identity of any localities and types of
businesses or other entities particularly affected, (3) the projected number of
persons and employment positions to be affected, (4) the projected costs to
affected businesses or entities to implement or comply with the regulation, and
(5) the impact on the use and value of private property.

2 Section 3.2-3900 of the Code of Virginia defines "commercial applicator" as
"any person who has completed the requirements for certification to use or
supervise the use of any pesticide for any purpose or on any property other
than as provided in the definition of private applicator."”

3 Section 3.2-3900 of the Code of Virginia defines "registered technician" as
"an individual who has satisfactorily completed the Board requirements for
certification to apply general use pesticides, and to apply restricted use
pesticides while under the direct supervision of a certified commercial
applicator. Registered technicians render services similar to those of a certified

commercial applicator, but have not completed all the requirements to be
eligible for certification as a commercial applicator."”

4 Data source: VDACS.

® Pursuant to § 2.2-4007.04 D: In the event this economic impact analysis
reveals that the proposed regulation would have an adverse economic impact
on businesses or would impose a significant adverse economic impact on a
locality, business, or entity particularly affected, the Department of Planning
and Budget shall advise the Joint Commission on Administrative Rules, the
House Committee on Appropriations, and the Senate Committee on Finance.
Statute does not define "adverse impact," state whether only Virginia entities
should be considered, nor indicate whether an adverse impact results from
regulatory requirements mandated by legislation.

6 Statute does not define "adverse impact,” state whether only Virginia entities
should be considered, nor indicate whether an adverse impact results from
regulatory requirements mandated by legislation. As a result, DPB has adopted
a definition of adverse impact that assesses changes in net costs and benefits
for each affected Virginia entity that directly results from discretionary
changes to the regulation.

" Pursuant to § 2.2-4007.04, small business is defined as "a business entity,
including its affiliates, that (i) is independently owned and operated and (ii)
employs fewer than 500 full-time employees or has gross annual sales of less
than $6 million."

8 If the proposed regulatory action may have an adverse effect on small
businesses, § 2.2-4007.04 requires that such economic impact analyses
include: (1) an identification and estimate of the number of small businesses
subject to the proposed regulation, (2) the projected reporting, recordkeeping,
and other administrative costs required for small businesses to comply with the
proposed regulation, including the type of professional skills necessary for
preparing required reports and other documents, (3) a statement of the probable
effect of the proposed regulation on affected small businesses, and (4) a
description of any less intrusive or less costly alternative methods of achieving
the purpose of the proposed regulation. Additionally, pursuant to § 2.2-4007.1
of the Code of Virginia, if there is a finding that a proposed regulation may
have an adverse impact on small business, the Joint Commission on
Administrative Rules shall be notified.

® "Locality" can refer to either local governments or the locations in the
Commonwealth where the activities relevant to the regulatory change are most
likely to occur.

10 Section 2.2-4007.04 defines
disproportionate material impact.
Agency Response to Economic Impact Analysis: The
Department of Agriculture and Consumer Services concurs
with the economic impact analysis prepared by the Department
of Planning and Budget.

Summary:

The amendments lower the fees for commercial applicator
certifications, pesticide business licenses, and registered
technician certifications.

"particularly affected” as bearing

2VAC5-675-30. Commercial applicator certificate fee.

Any person applying for a certificate as a commercial
applicator shall pay to the department an initial nonrefundable
certificate fee of $100 $25. All certificates shall expire on June
30 in the second year after issuance unless suspended or
revoked for cause. A certificate not suspended or revoked for
cause will be renewed upon receipt of an application for
renewal submitted by June 30. If the certificate is not renewed
within 60 days following the expiration of the certificate, then
such certificate holder shall be required to take another
examination. The fee for this reexamination or for any
commercial applicator reexamination pursuant to subsection C
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of § 3.2-3930 of the Code of Virginia shall be $100 $25 and
shall be nonrefundable. Any person applying to add a category
or subcategory to his a certificate shall pay to the department a
nonrefundable fee of $35 $25. Federal, state, and local
government employees certified to use; or supervise the use of;
pesticides in government programs shall be exempt from any
certification fees.

2VAC5-675-40. Registered technician certificate fee.

Any person applying for a certificate as a registered
technician shall pay to the department an initial nonrefundable
certificate fee of $56 $25. All certificates shall expire on June
30 in the second year after issuance unless suspended or
revoked for cause. A certificate not suspended or revoked for
cause will be renewed upon receipt of an application for
renewal submitted by June 30. If the certificate is not renewed
within 60 days following the expiration of the certificate, then
such certificate holder shall be required to take another
examination. The fee for this reexamination pursuant to
subsection C of § 3.2-3930 of the Code of Virginia shall be $50
$25 and shall be nonrefundable. Federal, state, and local
government employees certified to use pesticides in
government programs shall be exempt from any certification
fees.

2VAC5-675-50. Business license fee.

Any pesticide business that distributes, stores, sells,
recommends for use, mixes, or applies pesticides shall pay a
nonrefundable annual pesticide business licensing fee of $150
$75 for each location or outlet that it operates. All business
licenses will expire at midnight on March 31 of each year
unless suspended or revoked for cause. If a business license is
not suspended or revoked for cause, it will be renewed upon
payment of the annual fee. If any person operating as a
pesticide business fails to apply for renewal of a pesticide
business license by COB March 31, the applicant, as a
condition of renewal, shall pay a late license fee of 20% of the
licensing fee in addition to that fee. Merchants of limited
quantities of nonrestricted use pesticides, including grocery
stores, convenience stores, drug stores, veterinarians, and other
businesses that sell pesticides primarily for limited household
use, shall be exempt from the business license requirement.

NOTICE: The following forms used in administering the
regulation have been filed by the agency. Amended or added
forms are reflected in the listing and are published following the
listing. Online users of this issue of the Virginia Register of
Regulations may also click on the name to access a form. The
forms are also available from the agency contact or may be viewed
at the Office of Registrar of Regulations, General Assembly
Building, 201 North Ninth Street, Fourth Floor, Richmond,
Virginia 23219.

FORMS (2VAC5-675)
Application for New Pesticide Product RegistrationtAdditionat

Registration _and Additional Information and Instructions,
VDACS-07208 (rev. 7/2019)

Application for Reciprocal Pesticide Applicator Certificate and
Commercial Pesticide Applicator Categories, VDACS-07210 (eff.

1/2025)

Application for Renewal of Pesticide Business License,
VDACS-07209-B (eff. 1/2025)

Application for Virginia Pesticide Business License to Sell,
Distribute, Store, Apply, or Recommend Pesticides for Use,
VDACS-07209-A (eff. 1/2025)

Applicator Change of Information (eff. 1/2025)

Commercial Pesticide Applicator Certification Application and
Eligibility  Requirements  for  Commercial  Applicator
Certification, VDACS-07211 (eff. 1/2025)

Commercial Pesticide Applicator Request for Authorization to
Take Pesticide Applicator Examination and Commercial Pesticide
Applicator Categories, VDACS-07218 (eff. 1/2025)

Instructions for Completing the Application for Commercial
Pesticide Applicator Certification (eff. 1/2025)

Instructions for Completing the Application for Registered
Technician Certification (eff. 1/2025)

Pesticide Registered Technician Application and General
Training Requirements for Registered Technicians, VDACS-
07212A (eff. 1/2025)

Pesticide Registered Technician Request for Authorization to
Take Pesticide Applicator Examination, VDACS-07212B (eff.

1/2025)

Request to Take the Virginia Pesticide Business License
Examination (eff. 1/2025)

VAR. Doc. No. R25-7815; Filed October 29, 2024, 3:49 p.m.
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https://ris.dls.virginia.gov/uploads/2VAC5/forms/d17e4006080~108.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/d17e4006080~108.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/d17e4006080~108.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/07210_Reciprocal%20Cert%20App%20(Updated%20Fee)%202025_10-24-2024-20241025102230.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/07210_Reciprocal%20Cert%20App%20(Updated%20Fee)%202025_10-24-2024-20241025102230.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/07210_Reciprocal%20Cert%20App%20(Updated%20Fee)%202025_10-24-2024-20241025102230.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/Business%20License%20Renewal%20(System%20Generated)%20Updated%20Fee_2025_10-24-2024-20241025103831.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/Business%20License%20Renewal%20(System%20Generated)%20Updated%20Fee_2025_10-24-2024-20241025103831.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/07209_BusLicAppl_2025%20(Fee%20Update)%202025_10-24-2024-20241025102158.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/07209_BusLicAppl_2025%20(Fee%20Update)%202025_10-24-2024-20241025102158.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/07209_BusLicAppl_2025%20(Fee%20Update)%202025_10-24-2024-20241025102158.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/Applicator%20Change%20of%20Information%20Form%20(Updated%20Fee)%202025_10-24-2024-20241025103740.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/07211_Commercial%20A%20(Updated%20Fee)%202025_10-24-2024-20241025102258.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/07211_Commercial%20A%20(Updated%20Fee)%202025_10-24-2024-20241025102258.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/07211_Commercial%20A%20(Updated%20Fee)%202025_10-24-2024-20241025102258.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/07218_Commercial%20B%20(Updated%20Fee)%202025_10-24-2024-20241029153113.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/07218_Commercial%20B%20(Updated%20Fee)%202025_10-24-2024-20241029153113.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/07218_Commercial%20B%20(Updated%20Fee)%202025_10-24-2024-20241029153113.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/CommInstructions%20(Update%20Fees)%202025_10-24-2024-20241025103931.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/CommInstructions%20(Update%20Fees)%202025_10-24-2024-20241025103931.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/Registered%20Tech%20Instructions%20(New%20Fees)%202025_10-24-2024-20241025104013.pdf
https://ris.dls.virginia.gov/uploads/2VAC5/forms/Registered%20Tech%20Instructions%20(New%20Fees)%202025_10-24-2024-20241025104013.pdf
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TITLE 3. ALCOHOLIC BEVERAGE AND
CANNABIS CONTROL

BOARD OF DIRECTORS OF THE VIRGINIA
CANNABIS CONTROL AUTHORITY

Proposed Regulation

REGISTRAR'S NOTICE: The Board of Directors of the
Virginia Cannabis Control Authority is claiming an exemption
from the Administrative Process Act in accordance with § 4.1-
1602 of the Code of Virginia, which exempts adoption of
regulations if prior to adoption, the board publishes a notice of
opportunity to comment in the Virginia Register of
Regulations and posts the action on the Virginia Regulatory
Town Hall. Such notice of opportunity to comment shall
contain (i) a summary of the proposed regulation; (ii) the text
of the proposed regulation; and (iii) the name, address, and
telephone number of the agency contact person responsible for
receiving public comments. Such notice shall be made at least
60 days in advance of the last date prescribed in such notice for
submittals of public comment.

Titles of Regulations: 3VAC10-20. Medical Cannabis
Program Fees (amending 3VAC10-20-10).
3VAC10-30. Applications, Licenses, Permits, and

Registrations (amending 3VAC10-30-10, 3VAC10-30-30,
3VAC10-30-40, 3VAC10-30-50, 3VAC10-30-70, 3VAC10-
30-100 through 3VAC10-30-140, 3VAC10-30-160).

Statutory Authority: 88 4.1-601, 4.1-604, and 4.1-606 of the
Code of Virginia.

Public Comment Deadline: December 17, 2024.

Follow the link here to enter a comment on the proposed
regulation.

Agency Contact: Jake Shuford, Legislative and Regulatory
Manager, Virginia Cannabis Control Authority, 333 East
Franklin Street, Richmond, VA 23219, telephone (804) 873-
9038, or email jake.shuford@cca.virginia.gov.

Summary:

Pursuant to Chapter 812 of the 2023 Acts of Assembly and
Chapter 732 of the 2024 Acts of Assembly, the proposed
amendments update the application procedures for
pharmaceutical processor permits to reflect updated
business standards and practices, specify when
pharmaceutical processor operations commence, and add
requirements for additional cultivation facilities.
Proposed amendments also update definitions and clarify
other regulatory requirements.

3VAC10-20-10. Definitions.

In addition to words and terms defined in the Cannabis
Control Act (8 4.1-600 et seq. of the Code of Virginia), the
following words and terms when used in this chapter shall have

the following meanings, unless the context clearly indicates
otherwise:

"Cannabis cultivation facility" means a location at which the
board has authorized a pharmaceutical processor to cultivate

cannabis plants pursuant to § 4.1-1602 of the Code of Virginia
and the requirements of 3VAC10-30-160.

"Certification" means a written statement, consistent with
requirements of § 4.1-1601 of the Code of Virginia, issued by
a practitioner for the use of cannabis products for treatment of
or to alleviate the symptoms of any diagnosed condition or
disease determined by the practitioner to benefit from such use.

"Medical cannabis facility" means a pharmaceutical
processor, cannabis dispensing facility, or cannabis cultivation
facility.

"PIC" means the pharmacist-in-charge whose name is on the
pharmaceutical processor or cannabis dispensing facility
application for a permit that has been issued and who shall have
oversight of the processor's dispensing area or cannabis
dispensing facility.

"Production” or "produce™ means the manufacture, planting,
preparation, cultivation, growing, harvesting, propagation,
conversion, or processing of marijuana for the creation of
usable cannabis, botanical cannabis, or a cannabis product
derived thereof, (i) directly or indirectly by extraction from
substances of natural origin, (ii) independently by means of
chemical synthesis, or (iii) by a combination of extraction and
chemical synthesis. "Production™ or "produce" includes any
packaging or repackaging of the substance or labeling or
relabeling of its container.

"Qualifying patient” means a Virginia resident who has
received from a practitioner, as defined in § 4.1-1600 of the
Code of Virginia, a written certification for the use of cannabis
products for treatment of or to alleviate the symptoms of any
diagnosed condition or disease.

"Registration" means an identification card or other document
issued by the board that identifies a person as a qualifying
patient, parent, legal guardian, or registered agent that has
voluntarily registered with the board.

"Resident" means apersen-whoseprincipal-place-of residence

an
individual who resides within the geographical boundaries of
the Commonwealth. If a person is a minor, residency may be
established by evidence of Virginia residency by a parent or
legal guardian.

"Responsible party" means the person designated on the
pharmaceutical processor application who shall have oversight
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of the cultivation and production areas of the pharmaceutical
processor.

3VAC10-30-10. Definitions.

In addition to words and terms defined in the Cannabis
Control Act (8 4.1-600 et seq. of the Code of Virginia), the
following words and terms when used in this chapter shall have
the following meanings, unless the context clearly indicates
otherwise:

"90-day supply” means the amount of cannabis products
reasonably necessary to ensure an uninterrupted availability of
supply for a 90-day period for patients with either included on
a valid, unexpired written certification issued by a practitioner

for-the-use-of cannabisproduets or established by a pharmacist

during initial consultation.

Control-Authority-
"Cannabis cultivation facility" means a location at which the
board has authorized a pharmaceutical processor to cultivate

cannabis plants pursuant to § 4.1-1602 of the Code of Virginia
and the requirements of 3VAC10-30-160.

"Certification” means a written statement, consistent with
requirements of § 4.1-1601 of the Code of Virginia, issued by
a practitioner for the use of cannabis products for treatment of
or to alleviate the symptoms of any diagnosed condition or
disease determined by the practitioner to benefit from such use.

"Daycare" means a "child day center" or "family day home"
as defined in § 22.1-289.02 of the Code of Virginia.

"Electronic tracking system" means an electronic radio-
frequency identification (RFID) seed-to-sale tracking system
that tracks the cannabis from either the seed or immature plant
stage until the cannabis product is sold to a patient, parent,
legal guardian, or registered agent or until the cannabis,
including the seeds, parts of plants, and extracts, are destroyed.
The electronic tracking system shall include, at a minimum, a
central inventory management system and standard and ad hoc
reporting functions as required by the board and shall be
capable of otherwise satisfying required recordkeeping.

"Material owner™ means (i) for a publicly traded entity, voting

with 3VAC10-30-90 is on the premises at the address of the
permitted pharmaceutical processor and is available as needed.

"PIC" means the pharmacist-in-charge whose name is on the
pharmaceutical processor or cannabis dispensing facility
application for a permit that has been issued and who shall have
oversight of the processor's dispensing area or cannabis
dispensing facility.

"Production” or "produce” means the manufacture, planting,
preparation, cultivation, growing, harvesting, propagation,
conversion, or processing of marijuana for the creation of
usable cannabis, botanical cannabis, or a cannabis product
derived thereof, (i) directly or indirectly by extraction from
substances of natural origin, (ii) independently by means of
chemical synthesis, or (iii) by a combination of extraction and
chemical synthesis. "Production™ or "produce” includes any
packaging or repackaging of the substance or labeling or
relabeling of its container.

"Qualifying patient" means a Virginia resident who has
received from a practitioner, as defined in § 4.1-1600 of the
Code of Virginia, a written certification for the use of cannabis
products for treatment of or to alleviate the symptoms of any
diagnosed condition or disease.

"Registration™ means an identification card or other document
issued by the board that identifies a person as a qualifying
patient, parent, legal guardian, or registered agent that has
voluntarily registered with the board.

"Resident" means apersenwhoseprincipal-place-of residence

an
individual who resides within the geographical boundaries of
the Commonwealth. If a person is a minor, residency may be
established by evidence of Virginia residency by a parent or
legal guardian.

"Responsible party" means the person designated on the
pharmaceutical processor application who shall have oversight
of the cultivation and production areas of the pharmaceutical
processor.

"School” means (i) any public school from kindergarten
through grade 12 operated under the authority of any locality

rights that entitle a person to individually elect or appoint one

within the Commonwealth, (ii) any private or religious school

or more of the members of the board of directors or other

that offers instruction at any level or grade from kindergarten

governing board or the ownership or beneficial holding of

through grade 12, and (iii) any private or religious nursery

5.0% or more of the securities of the publicly traded entity and

school or preschool or any private or religious childcare center

(ii) for a privately held entity, the ownership of any security or

required to be licensed by the Commonwealth.

beneficial interest in the entity.

"Medical cannabis facility" means a pharmaceutical
processor, cannabis dispensing facility, or cannabis cultivation
facility.

"On duty" means that a pharmacist, the responsible party, or
a person who is qualified to provide supervision in accordance

"Temporary residency” means a person does not maintain a
principal place of residence within Virginia but resides in
Virginia on a temporary basis as evidenced by documentation
substantiating such temporary residence.

Volume 41, Issue 7

Virginia Register of Regulations

November 18, 2024

768



Regulations

3VAC10-30-30. Requirements for practitioner issuing a
certification.

A. Prior to issuing a certification for cannabis products for
any diagnosed condition or disease, the practitioner shall meet
the requirements of § 4.1-1601 of the Code of Virginia.

B. A practitioner issuing a certification shall:

1. Conduct an assessment and evaluation of the patient in
order to develop-a-treatment-plan-for diagnose the patient;
whieh or confirm another medical provider's diagnosis. This
shall include an examination of the patient and the patient's
medical history, prescription history, and current medical
condition;

2. Diagnose Develop a treatment plan for the patient;

3. Be of the opinion that the potential benefits of cannabis
products would likely outweigh the health risks of such use
to the qualifying patient;

4. Authorize on the written certification the use of botanical
cannabis for a minor patient if the practitioner determines
such use is consistent with the standard of care to dispense
botanical cannabis to a minor. If not specifically included on
the initial written certification, authorization for botanical
cannabis may be communicated verbally or in writing to the
pharmacist at the time of dispensing;

5. Explain proper administration and the potential risks and
benefits of the cannabis product to the qualifying patient,
and if the qualifying patient lacks legal capacity, to a parent
or legal guardian prior to issuing the written certification;

6. Be available or ensure that another practitioner, as defined
in § 4.1-1600 of the Code of Virginia, is available to provide
follow-up care and treatment to the qualifying patient,
including physical examinations, to determine the efficacy
of cannabis products for treating the diagnosed condition or
disease;

7. Comply with generally accepted standards of medical
practice, except to the extent such standards would counsel
against certifying a qualifying patient for cannabis products;

8. Maintain medical records in accordance with 18VAC85-
20-26 for all patients for whom the practitioner has issued a
certification; and

9. Access or direct the practitioner's delegate to access the
Virginia Prescription Monitoring Program of the
Department of Health Professions for the purpose of
determining which, if any, covered substances have been
dispensed to the patient.

C. The practitioner shall use the practitioner's professional
judgment to determine the manner and frequency of patient
care and evaluation, which may include the use of
telemedicine, provided that the use of telemedicine:

1. Includes the delivery of patient care through real-time
interactive audio-visual technology;

2. Conforms to the standard of care expected for in-person
care; and

3. Transmits information in a manner that protects patient
confidentiality.

D. A practitioner shall not delegate the responsibility of
diagnosing a patient or determining whether a patient should
be issued a certification. Employees under the direct
supervision of the practitioner may assist with preparing a
certification, so long as the final certification is approved and
signed by the practitioner before it is issued to the patient.

E. The practitioner shall provide instructions for the use of
cannabis products to the patient, parent, or guardian, as
applicable-and-shall-also-securely transmit such-instructionsto
| ittod eal .

F. Upon request, a practitioner shall make a copy of medical
records available to an agent of the Board of Medicine or Board
of Pharmacy for the purpose of enabling the board to ensure
compliance with the law and regulations or to investigate a
possible violation.

G. If the authority determines that a practitioner has violated,
attempted to violate, solicited any person to violate, or
consented to any violation of this chapter, the authority may
restrict that practitioner's ability to issue written certifications
for patients in the future or report information to the applicable

licensing board.
3VAC10-30-40. Prohibited practices for practitioners.

A. A practitioner who issues certifications shall not:

1. Directly or indirectly accept, solicit, or receive anything
of value from any person associated with a pharmaceutical
processor or provider of paraphernalia, excluding
information on products or educational materials on the
benefits and risks of cannabis products;

2. Offer a discount or any other thing of value to a qualifying
patient, parent, guardian, or registered agent based on the
patient's agreement or decision to use a particular
pharmaceutical processor or cannabis product;

3. Examine a qualifying patient for purposes of diagnosing
the condition or disease at a location where medical cannabis
products are dispensed or produced; or

4. Directly or indirectly benefit from a patient obtaining a
certification. Such prohibition shall not prohibit a
practitioner from charging an appropriate fee for the patient
visit.

B. A practitioner who issues certifications and such
practitioner's coworker, employee, spouse, parent, or child
shall not have a direct or indirect financial interest in a
pharmaceutical processor, a cannabis dispensing facility, or
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any other entity that may benefit from a qualifying patient's
acquisition, purchase, or use of cannabis products, including
any formal or informal agreement whereby a pharmaceutical
processor or other person provides compensation if the
practitioner issues a certification for a qualifying patient or
steers a qualifying patient to a specific pharmaceutical
processor or cannabis product.

C. A practitioner shall not issue a certification for himself or
for family members, employees, or coworkers.

D. A practitioner shall not provide product samples
containing cannabis other than those approved by the U.S.
Food and Drug Administration.

3VAC10-30-50. Registration of a patient, parent, legal
guardian, or registered agent.

A. A qualifying patient; or a parent or legal guardian of a
minor or vulnerable adult; for whom a practitioner has issued
a certification may voluntarily request registration in
accordance with this section. For issuance of a registration, the
following items shall be submitted:

1. A copy of the certification issued by a practitioner;

2. Proof of residency of the qualifying patient and proof of
residency of a parent or legal guardian, if applicable, such as
a government-issued identification card or tax receipt or
proof of temporary residency, if applicable, such as a current
academic identification card from a Virginia institution of
higher learning, rental agreement, utility bill, or attestation
on-a-form in a manner prescribed by the board that contains
information sufficient to document temporary residency in
Virginia;

3. Proof of identity of the qualifying patient, and if the
patient is a minor, proof of identity of the parent or legal
guardian in the form of a government-issued identification
card;

4. Proof of the qualifying patient's age in the form of a birth
certificate or other government-issued identification;

5. Payment of the appropriate fees; and

6. Such other information as the board may require to
determine the applicant's suitability for registration or to
protect public health and safety.

B. A patient or the patient's parent or legal guardian may
choose a registered agent to receive cannabis products on
behalf of the patient. An individual may serve as a registered
agent for no more than two patients. For a voluntary
registration application to be approved, the following shall be
submitted:

1. The name, address, and birth date of each patient for
whom the individual intends to act as a registered agent;

2. A copy of the written certification issued to the patient for
the use of cannabis products for treatment of or to alleviate
the symptoms of any diagnosed condition or disease;

3. Proof of identity in the form of a copy of a government-
issued identification card;

4. Payment of the applicable fee; and

5. Such other information as the board may require to
determine the applicant's suitability for registration or to
protect public health and safety.

C. A qualifying patient shall not be issued a written
certification by more than one practitioner during a given time
period.

3VAC10-30-70. Reporting requirements for practitioners,
patients, parents, legal guardians, or registered agents.

A. A practitioner shall report to the board, in a manner
prescribed by the board, the death of a patient or a change in
status of a patient for whom the practitioner has issued a
certification if such change affects the patient's continued
eligibility to use cannabis products or the practitioner's
inability to continue treating the patient. A practitioner shall
report such death, change of status, or inability to continue
treatment not more than 15 days after the practitioner becomes
aware of such fact.

B. A patient, parent, or legal guardian who has been issued a
registration shall notify the board of any change in the
information provided to the board not later than 15 days after
such change. The patient, parent, or legal guardian shall report
changes that include a change in name, address, contact
information, medical status of the patient, or change of the
certifying practitioner. The patient, parent, or legal guardian
shall report such changes en-aform in a manner prescribed by
the board.

C. A registered agent who has been issued a registration shall
notify the board of any change in the information provided to
the board not later than 15 days after such change, te-inelude
including a change in the identifying information of the patient
for whom the registered agent is serving as a registered agent.

D. If a patient, parent, legal guardian, or registered agent
notifies the board of any change that results in information on
the registration of the patient, parent, legal guardian, or
registered agent being inaccurate, the board shall issue a
replacement registration. Upon receipt of a new registration,
the qualifying patient, parent, legal guardian, or registered
agent shall destroy in a nonrecoverable manner the registration
that was replaced.

E. If a patient, parent, legal guardian, or registered agent
becomes aware of the loss, theft, or destruction of the
registration of such patient, parent, legal guardian, or registered
agent, the registrant shall notify the board not later than five
business days after becoming aware of the loss, theft, or
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destruction and submit the fee for a replacement registration.
The board shall issue a replacement registration upon receiving
the applicable fee, provided the applicant continues to satisfy
the requirements of law and regulation.

3VAC10-30-100. Publication of notice for-submission of
open applications.

A. Theboard When there is an available pharmaceutical
processor permit, the authority shall publish a notice of open

applications forpharmaceutical-processor-permits.

1. Such notice shall include information on how to obtain
and complete an application, the required fees, the criteria
for issuance of a permit, and the deadline for receipt of
applications.

2. The criteria set forth in the notice of open applications
shall include the following:

a. Any history of disciplinary action imposed by a state or
federal requlatory agency;

b. The applicant's ability to maintain adequate control
against the diversion, theft, and loss of the cannabis,
including the seeds, any parts, or extracts of the cannabis
plants or the cannabis products;

c. The applicant's ability to maintain the knowledge,
understanding, judgment, procedures, security controls,
and ethics to ensure optimal safety and accuracy in the
dispensing and sale of cannabis products; and

d. The extent to which the applicant or any of the
applicant's pharmaceutical processor material owners
have a financial interest in another license, permit,
registrant, or applicant.

B. The board shall have the right to amend the notice of open
applications prior to the deadline for-submitting to submit an
application. Such amended notice shall be published in the
same manner as the original notice of open applications.

C. The board shall have the right to cancel a notice of open
applications prior to the award of a pharmaceutical processor
permit.

3VAC10-30-110. Application—process—forpharmaceutical

processor—permits Initial _application _and award of
conditional approval.

B- A. Submission of initial application.

1. A pharmaceutical processor permit applicant shall submit
the required application fee and all requested application

materials  with—the—following—information—and
documentation, including:

a. The name and address of the applicant and the
applicant's owners;

b. The location within the health service area established

such where the applicant intends to operate the
pharmaceutical processor permit; and

c. Detailed information regarding the applicant's financial
position indicating all assets, liabilities, income, and net
worth to demonstrate the financial capacity of the
applicant to build and operate a facility to cultivate
cannabis plants intended only for the production and
dispensing of cannabis products pursuant to §§ 4.1-1602
and 4.1-1603 of the Code of Virginia, which may include
evidence of an escrow account, letter of credit, or
performance surety bond;.
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2. An applicant may only submit one application for a
pharmaceutical processor permit in response to any notice of
open applications issued by the authority unless the
applicant meets the following criteria:

a. Each application identifies a separate and distinct
physical address where the applicant intends to operate a
pharmaceutical processor permit; and

b. Each application contains documentation of separate
and distinct capital to support the operations of the
proposed pharmaceutical processor.

3. In the event any information contained in the application
or accompanying documents changes after being submitted
te-the-board, the applicant shall immediately notify the board
authority in writing and provide corrected information in a
timely manner so as not to disrupt the permit selection
process.

B. Identification of qualified applicants.

1. Following the deadline for receipt of applications, the
authority shall identify qualified applicants by evaluating
each complete and timely submitted application based on
compliance with requirements set forth in notice of open
applications.
a. When circumstances warrant, the authority may verify
information  contained in an  application and
accompanying documentation in order to assess the
applicant's ability to operate a pharmaceutical processor.

b. The authority shall disqualify any applicant who:

(1) Fails to submit an application by the published
deadline;

(2) Fails to pay all applicable fees;

(3) Fails to timely notify the board of any changes or
corrected information; or

(4) Fails to cooperate with any authority inquiries or
investigations related to an application or accompanying
documentation.

C. Award of conditional approval.

1. Following review, the board shall notify applicants of
denial or conditional approval. The decision of the board not
to grant conditional approval to an applicant shall be final.

2. In the event the authority determines there is more than

similar process to select the applicant to award conditional
approval for a pharmaceutical processor.

3. In the event the board determines that there are no
qualified applicants to award conditional approval for a
pharmaceutical processor permit in a health service area, the
board may republish, in accordance with 3VAC10-30-100,
a notice of open applications for pharmaceutical processor
permits.

3VAC10-30-120. Conditional approval.

A. Following the deadline—for—receipt-of-applications,—the
hall | I | el .
apphcation-and-may-grant award of conditional approval en-a

competitive-basis-based-on-compliance-with-reguirements-set
forth-in3\LAC10-30-110, the selected applicant shall submit
information necessary for the board to conduct a criminal
background check on the selected applicant's material owners.
No person who has been convicted of a felony under the Code
of Virginia or another jurisdiction within the last five years
shall be a material owner of, be employed by, or act as an agent
of a pharmaceutical processor.

B. Upon request of the authority, the selected applicant shall
provide additional information or documents.

one qualified applicant, the authority may hold a lottery or
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C. The board may disquatifirany revoke conditional approval
if the authority determines the selected applicant whe:

1. Submits an incomplete, false, inaccurate, or misleading
appheation information or documentation;

2. Fails to submit-an-apphication-by-the-published-deadline

cooperate in any investigation conducted by the authority;

3. Fails to pay—al-applicablefees—or secure property to

operate the proposed pharmaceutical processor at a location
that is more than 1,000 feet from a school or daycare;

4. 1Is in violation of § 4.1-1602 K of the Code of Virginia
based on the results of criminal background checks of the
selected applicant's material owners; or

5. Fails to comply with all requirements for a pharmaceutical
processor.

E- D. If granted conditional approval, an applicant shall have
one year from date of notification to complete all requirements
for issuance of a permit, te-inelude including employment of a
PIC, responsible party, and other personnel necessary for
operation of a pharmaceutical processor, construction or
remodeling of a facility, installation of equipment, and
securing local zoning approval.

E. In the event conditional approval is rescinded pursuant to
this section, the board may award conditional approval for a
pharmaceutical processor permit by selecting from among the
gualified applicants who applied for the pharmaceutical
processor permit _or publishing a new notice of open

applications.

3VAC10-30-130. Granting of a pharmaceutical processor
permit.

A. The board may issue a pharmaceutical processor permit
when all requirements of the board have been met, to-inelude

including:
1. Designation of a PIC and responsible party;

2. Evidence of criminal background checks for all
employees and delivery agents of the pharmaceutical
processor to ensure compliance with § 4.1-1602 of the Code
of Virginia;

3. Evidence of utilization of an electronic tracking system;
and

4. A satisfactory inspection of the facility conducted by
agents of the board.

B. The board shall not award a permit until the
pharmaceutical processor has corrected any deficiency
identified by inspectors, and if warranted, the facility has been
satisfactorily reinspected.

C. Before the board issues any permit, the applicant shall
attest to compliance with all state and local laws and
ordinances.

D. A pharmaceutical processor permit shall not be issued to
any person to operate from a private dwelling or residence.

B: E. If an applicant has been awarded a pharmaceutical
processor permit and has not commenced operation of such
facility within 180 days of being notified of the issuance of a
pharmaceutical processor permit, the board may rescind such
permit, unless such delay was caused by circumstances beyond
the control of the permit holder.

E: E. A pharmaceutical processor shall be deemed to have
commenced operation if cannabis plants are under cultivation
by the processor in accordance with the approved application
or the processor has received cannabis products from another
pharmaceutical processor holding a permit issued by the board.

G. Once the pharmaceutical processor has commenced
operation, it shall inform the authority of its normal hours of

operation.

E- H. In the event a permit is rescinded pursuant to this
section, the board may award conditional approval for a
pharmaceutical processor permit by selecting from among the
qualified applicants who applied for the pharmaceutical
processor permit subject to rescission. If no other qualified
applicant who applied for such pharmaceutical processor
permit satisfied the criteria for awarding a permit, the board
shall publish in-aceerdance-with-this-section a notice of open
applications for a pharmaceutical processor permit in
accordance with 3VAC10-30-100.

G- 1. Once the board issues a permit is-issued, a processor may
begin eultivation—of cultivating cannabis; and the receiving
cannabis through wholesale distribution. The responsible party
or a person who is qualified to provide supervision in
accordance with 3VAC10-30-90 shall be present during hours
of operation to ensure the safety, security, and integrity of the
cannabis. Once cannabis has been placed in the dispensing area
of the pharmaceutical processor, a pharmacist shall be present
during hours of operation to ensure the safety, security, and
integrity of the cannabis. The responsible party shall ensure
security measures are adequate to protect the cannabis in the
cultivation and production area from diversion at all times, and
the PIC shall have concurrent responsibility for preventing
diversion from the dispensing area. If there is a change in the
designated opening date, the pharmaceutical processor shall
notify the board effiee, and a pharmacist or the responsible
party shall continue to be on site on a daily basis.

3VAC10-30-140. Application for and granting of a permit
for a cannabis dispensing facility.

A. Pursuant to § 4.1-1602 of the Code of Virginia, the board
may issue up to five cannabis dispensing facility permits for
each health service area. A permit may be issued to a facility
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that is owned, at least in part, by the pharmaceutical processor
located in that health service area for the dispensing of
cannabis products that have been cultivated and produced on
the premises of a pharmaceutical processor. Each cannabis
dispensing facility shall be located within the same health
service area as the pharmaceutical processor.

B. A separate application and fee for each cannabis
dispensing facility permit shall be submitted to the board,
along with the following information and documentation:

1. The name and address of the facility, which shall not be
within 1,000 feet of a school or daycare;

2. The name and address of the facility's material owners
with-5:0%-orgreater-ownership;

3. Name and signature of pharmacist-in-charge practicing at
the facility;

4. Details regarding the applicant's plans for security to
maintain adequate control against the diversion, theft, or loss
of cannabis products; and

5. Information necessary for the board to conduct a criminal
background check on the facility material owners with-5:0%

or-greater-ownership.

C. Prior to issuing the permit, an agent of the board shall
perform an inspection of the facility. The permit shall not be
awarded until any deficiency identified by inspectors has been
corrected and the facility has been satisfactorily reinspected if
warranted.

D. A cannabis dispensing facility shall comply with all state
and local laws and ordinances.

E. A cannabis dispensing facility permit shall not be issued to
any person to operate from a private dwelling or residence.

F. No person who has been convicted of a felony under the
laws of the Commonwealth or another jurisdiction within the
last five years shall be employed by or act as an agent of a
cannabis dispensing facility.

G. If the cannabis dispensing facility is not operational within
90 days from the date the permit is issued, the board shall
rescind the permit unless an extension is granted for good
cause shown.

H. A cannabis dispensing facility shall be deemed to have
commenced operation if it is in receipt of cannabis products
from a pharmaceutical processor.

I. Once the facility is in possession of cannabis products, a
pharmacist shall be on site at all times during the declared
hours of operation.

3VAC10-30-160. Application for and granting of
authorization for a cannabis cultivation facility.

A. Pursuant to § 4.1-1602 of the Code of Virginia, the board
may authorize a pharmaceutical processor to establish one

cannabis cultivation facility. The cannabis cultivation facility
shall be located within the same health service area as the
pharmaceutical processor.

B. A separate application and fee for a cannabis cultivation
facility shall be submitted to the board, along with the
following information and documentation:

1. The name and address of the facility, which shall not be
within 1,000 feet of a school or daycare;

3- 2. Details regarding the applicant's plans for security to

maintain adequate control against the diversion, theft, or loss
of cannabis; and

Information-necessary IGIF t _el_b_eallel to-co |elue_tae.| inal
3. The distance of the proposed additional cannabis
cultivation location from the pharmaceutical processor;

4. Details regarding access to a secure transportation
network between the proposed additional cannabis
cultivation location and the pharmaceutical processor;

5. The economic viability of the additional cannabis
cultivation at the proposed location; and

6. Any demonstrated demand for additional cannabis
cultivation.

C. Prior to authorizing a cannabis cultivation facility, an agent
of the board shall perform an inspection of the facility. If
inspectors identify any deficiency, the board shall not authorize
a cannabis cultivation facility until the pharmaceutical
processor has corrected any deficiency identified and the
facility has been satisfactorily reinspected, if warranted.

D. A cannabis cultivation facility shall comply with all state
and local laws and ordinances.

E. A cannabis cultivation facility authorization shall not be
issued to any person to operate from a private dwelling or
residence.

F. No person who has been convicted of a felony under the
laws of the Commonwealth or another jurisdiction within the
last five years shall be employed by or act as an agent of a
cannabis cultivation facility.

G. If the cannabis cultivation facility is not operational within
180 days from the date the authorization is issued, the board
shall rescind the authorization unless an extension is granted
for good cause shown.

H. A cannabis cultivation facility shall be deemed to have
commenced operation if cannabis plants are under cultivation
by the processor in accordance with the approved application.
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I. Once the board has authorized a cannabis cultivation
facility, a pharmaceutical processor may begin cultivation of
cannabis, and the responsible party or a person who is qualified
to provide supervision in accordance with this section shall be
present during hours of operation to ensure the safety, security,
and integrity of the cannabis.

VAR. Doc. No. R25-8122; Filed October 24, 2024, 4:38 p.m.

Proposed Regulation

REGISTRAR'S NOTICE: The Board of Directors of the
Virginia Cannabis Control Authority is claiming an exemption
from the Administrative Process Act in accordance with § 4.1-
1602 of the Code of Virginia, which exempts adoption of
regulations if prior to adoption, the board publishes a notice of
opportunity to comment in the Virginia Register of
Regulations and posts the action on the Virginia Regulatory
Town Hall. Such notice of opportunity to comment shall
contain (i) a summary of the proposed regulation; (ii) the text
of the proposed regulation; and (iii) the name, address, and
telephone number of the agency contact person responsible for
receiving public comments. Such notice shall be made at least
60 days in advance of the last date prescribed in such notice for
submittals of public comment.

Title of Regulation: 3VAC10-40. Regulated Operations
(amending 3VAC10-40-10 through 3VAC10-40-60,
3VAC10-40-100, 3VAC10-40-120 through 3VAC10-40-
170, 3VAC10-40-190, 3VAC10-40-210; adding 3VAC10-
40-230 through 3VAC10-40-280).

Statutory Authority: 88 4.1-601, 4.1-604, and 4.1-606 of the
Code of Virginia.

Public Hearing Information: No public hearing is currently
scheduled.

Public Comment Deadline: January 16, 2025.

Agency Contact: Jake Shuford, Legislative and Regulatory
Manager, Virginia Cannabis Control Authority, 333 East
Franklin Street, Richmond, VA 23219, telephone (804) 873-
9038, or email jake.shuford@cca.virginia.gov.

Summary:

The amendments (i) add definitions; (ii) prohibit permittees
from endorsing practitioners; (iii) codify the current
practice of permittees using electronic tracking; and (iv)
establish public health and safety standards for the
transportation and delivery of medical cannabis, including
vehicle inspections, global positioning system (GPS)
tracking, and incident and accident protocols.

3VAC10-40-10. Definitions.

In addition to words and terms defined in the Cannabis
Control Act (8 4.1-600 et seq. of the Code of Virginia), the
following words and terms when used in this chapter shall have
the following meanings, unless the context clearly indicates
otherwise:

"Batch™ means a quantity of (i) cannabis oil from a production
lot or (ii) harvested botanical cannabis product that is identified
by a batch number or other unique identifier.

Control-Authority-
"Cannabis cultivation facility" means a location at which the
board has authorized a pharmaceutical processor to cultivate

cannabis plants pursuant to § 4.1-1602 of the Code of Virginia
and the requirements of 3VAC10-30-160.

"Cannabis product advertising” means the act of providing
consideration for the publication, dissemination, solicitation,
or circulation of visual, oral, or written communication through
any means to directly induce any person to patronize a
particular pharmaceutical processor or cannabis dispensing
facility or to purchase particular approved cannabis products.
Advertising includes marketing.

"Cartoon" means any drawing, sketch, computer-generated

illustration, or other depiction of an object, person, animal,
creature, or any similar caricature that meets any of the
following criteria:

1. The use of comically exaggerated features;

2. The attribution of human characteristics to animals, plants,
or other objects;

3. The attribution of animal,
characteristics to humans; or

plant, or other object

4. The attribution of unnatural or extra-human abilities.

"Companion" means a person who provides fellowship and
protection for an elderly person or person with an illness,
injury, or disability who requires assistance with self-care.

"Endorse" means declaring public approval, support, or
recommendation of a practitioner, including sharing
information online and hosting or facilitating events that would
promote a particular practitioner's services above others.
Patient education events are permissible provided the event (i)
is clearly focused on patient education and (ii) offers
information about multiple practitioners without favor or
emphasis on a particular practitioner.

"Immediate _container" means a container that is in direct
contact with cannabis or a cannabis product or, if a wrapper is
in direct contact with the cannabis or the cannabis product,

with the wrapper.
"Medical cannabis facility" means a pharmaceutical

processor, cannabis dispensing facility, or cannabis cultivation
facility.
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"On duty" means that a pharmacist, the responsible party, or
a person who is qualified to provide supervision in accordance
with 3VAC10-30-90 is on the premises at the address of the
permitted pharmaceutical processor and is available as needed.

"Package" or "packaging" means any inner or outer container
or covering.

"Perpetual inventory" means an ongoing system for recording
quantities of cannabis products received, dispensed, or
otherwise distributed by a cannabis dispensing facility.

"PIC" means the pharmacist-in-charge whose name is on the
pharmaceutical processor or cannabis dispensing facility
application for a permit that has been issued and who shall have
oversight of the processor's dispensing area or cannabis
dispensing facility.

"Production” or "produce™ means the manufacture, planting,
preparation, cultivation, growing, harvesting, propagation,
conversion, or processing of marijuana for the creation of
usable cannabis, botanical cannabis, or a cannabis product
derived thereof, (i) directly or indirectly by extraction from
substances of natural origin, (ii) independently by means of
chemical synthesis, or (iii) by a combination of extraction and
chemical synthesis. "Production™ or "produce” includes any
packaging or repackaging of the substance or labeling or
relabeling of its container.

"Qualifying patient" means a Virginia resident who has
received from a practitioner, as defined in § 4.1-1600 of the
Code of Virginia, a written certification for the use of cannabis
products for treatment of or to alleviate the symptoms of any
diagnosed condition or disease.

"Registered cannabis product” means cannabis flower,
concentrated cannabis, cannabis extracts, and products that are
infused with cannabis or an extract thereof intended for use or
consumption by humans and approved by the board.

"Registration™ means an identification card or other document
issued by the board that identifies a person as a qualifying
patient, parent, legal guardian, or registered agent that has
voluntarily registered with the board.

"Responsible party" means the person designated on the
pharmaceutical processor application who shall have oversight
of the cultivation and production areas of the pharmaceutical
processor.

3VAC10-40-20. General provisions.

A. A pharmaceutical processor or cannabis dispensing facility
shall only sell cannabis products in a child-resistant, secure,
and light-resistant container. Upon a written request from the
patient, parent, legal guardian, or registered agent, the product
may be dispensed in a non-child-resistant container so long as
all labeling is maintained with the product.

B. Only a pharmacist may dispense cannabis products to
patients or parents or legal guardians of patients who are

minors or vulnerable adults, or to a registered agent. A
pharmacy technician who meets the requirements of 3VAC10-
30-90 € D may assist, under the direct supervision of a
pharmacist, in the dispensing and selling of cannabis products.

C. The PIC, pharmacist, responsible party, or person who is
qualified to provide supervision in accordance with 3VAC10-
30-90 on duty shall restrict access to the pharmaceutical
processor or cannabis dispensing facility to:

1. A person whose responsibilities necessitate access to the
pharmaceutical processor or cannabis dispensing facility and
then for only as long as necessary to perform the person's job
duties; or

2. A person who is a patient, parent, legal guardian,
registered agent, or a companion of the patient, in which case
such person shall not be permitted behind the service counter
or in other areas where cannabis plants, extracts, or cannabis
products are stored.

D. A pharmacist, pharmacy technician, or an employee of the
pharmaceutical processor or cannabis dispensing facility who
has routine access to confidential patient data and who has
signed a patient data confidentiality agreement with the
processor or dispensing facility may determine eligibility for
access to the processor or facility by verifying through a
verification source recognized by the board that the registration
of the patient, parent, legal guardian, or registered agent is
current.

E. All pharmacists and pharmacy technicians shall, at all
times while at the pharmaceutical processor or cannabis
dispensing facility, have their current license or registration
available for inspection by the board or the board's agent.

F. While inside the pharmaceutical processor or cannabis
dispensing facility, all employees shall wear name tags or
similar forms of identification that clearly identify them,
including their position at the pharmaceutical processor or
cannabis dispensing facility.

G. A pharmaceutical processor or cannabis dispensing facility
shall be open for patients, parents, legal guardians, or
registered agents to purchase cannabis products for a minimum
of 35 hours a week, except as otherwise authorized by the
board.

H. A pharmaceutical processor or cannabis dispensing facility
that closes the dispensing area during its normal hours of
operation shall implement procedures to notify patients,
parents, legal guardians, and registered agents of when the
pharmaceutical processor or cannabis dispensing facility will
resume normal hours of operation. Such procedures may
include telephone system messages and conspicuously posted
signs. If the cultivation, production, or dispensing area of the
pharmaceutical processor or if a cannabis dispensing facility is
or will be closed during its normal hours of operation for longer
than two business days, the pharmaceutical processor or
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cannabis dispensing facility shall immediately notify the
board.

3 I. The medical cannabis facility shall establish, implement,
and adhere to a written alcohol-free, drug-free, and smoke-free
workplace policy that shall be available to the board or the
board's agent upon request.

3VAC10-40-30. Facility prohibitions.
A. No pharmaceutical processor shall;

1. Cultivate cannabis plants or produce or dispense cannabis
products in any place except the approved facility at the
address of record on the application for the pharmaceutical
processor permit;

2. Sell, deliver, transport, or distribute cannabis, including
cannabis products, to any other facility except for wholesale
distribution pursuant to 3VAC10-40-50;

3. Produce or manufacture cannabis products for use outside
of Virginia; ef
4. Provide cannabis products samples;

5. Endorse or promote a practitioner; or

6. Provide anything of value, directly or indirectly, to a
practitioner.

B. No cannabis dispensing facility shall:

1. Dispense cannabis products in any place except the
approved facility at the address of record on the application
for the cannabis dispensing facility permit;

2. Sell, deliver, transport, or distribute cannabis products to
any other facility, except for wholesale distribution pursuant
to 3VAC10-40-50; or

3. Provide cannabis product samples.
C. No cannabis cultivation facility shall:

1. Sell, deliver, transport, or distribute cannabis to any other
facility, except for the pharmaceutical processor that
established the cannabis cultivation facility;

2. Produce, manufacture, or dispense cannabis products; or
3. Provide cannabis samples.

D. When a pharmacist is not on the premises and directly
supervising the activity within the dispensing area of the
pharmaceutical processor or a cannabis dispensing facility:

1. The dispensing area shall not be open or in operation;

2. No person shall be in the dispensing area unless all
cannabis products are contained in a vault or other similar
container to which only the pharmacist has access controls;
and

3. The dispensing area shall be closed and properly secured.

E. Employee access to secured areas designated for
cultivation and production, as authorized by the responsible
party pursuant to 8 4.1-1602 of the Code of Virginia, is
permissible when a pharmacist is not on the premises.

F. No pharmaceutical processor or cannabis dispensing
facility shall sell anything other than cannabis products except
for devices for administration of dispensed products or hemp-
based CBD products.

G. Except as provided in subsections H and | of this section,
no person other than a medical cannabis facility employee, a
patient, parent, legal guardian, registered agent, or a
companion of a patient shall be allowed on the premises of a
processor or facility.

H. Laboratory staff may enter a pharmaceutical processor or
cannabis cultivation facility for the sole purpose of identifying
and collecting cannabis or cannabis products samples to
conduct laboratory tests.

I. A medical cannabis facility may submit a written request
for entry by other persons to the board or the board's authorized
representative.

J. An employee of a business that is contracted by a
pharmaceutical processor may be allowed on the premises of
the processor to perform the employee's duties (e.g. security,
cleaning, electrical, plumbing) without requesting board
authorization. The pharmaceutical processor should apply the
requirements for visitor access found in subsection K of this
section to the contracted employee.

K. All persons who the board or the board’s representative
has authorized in writing to enter the medical cannabis facility
shall obtain a visitor identification badge from a medical
cannabis facility employee prior to entering the processor or
facility.

1. An employee shall escort and monitor an authorized
visitor at all times the visitor is in the medical cannabis
facility.

2. The visitor identification badge shall remain visible at all
times the visitor is in the medical cannabis facility, and the
visitor shall return the visitor identification badge to an
employee upon exiting the medical cannabis facility.

3. All visitors shall log in and out. The medical cannabis
facility shall maintain the visitor log that shall include the
date, time, and purpose of the visit and be available to the
board.
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4. If an emergency requires the presence of a visitor and
makes it impractical for the medical cannabis facility to
obtain prior authorization from the board, the medical
cannabis facility shall provide written notice to the board as
soon as practicable after the onset of the emergency. Such
notice shall include the name and company affiliation of the
visitor, the purpose of the visit, and the date and time of the
visit. A medical cannabis facility shall monitor the visitor
and maintain a log of such visit as required by this
subsection.

L. No cannabis products shall be sold, dispensed, or
distributed via a delivery service or any other manner outside
of a pharmaceutical processor or cannabis dispensing facility;
however, a parent, legal guardian, or registered agent or an
agent of the processor or cannabis dispensing facility may
deliver cannabis products to the patient or in accordance with
3VAC10-50-80 A.

M. Notwithstanding the requirements of subsection G of this
section, an agent of the board or local law enforcement or other
federal, state, or local government officials may enter any area
of a medical cannabis facility if necessary to perform such
individual's governmental duties.

3VAC10-40-40. Reserved Electronic tracking.

A. A pharmaceutical processor must implement and
maintain an electronic tracking system as prescribed by the

authority.
B. A pharmaceutical processor shall identify, monitor, and

track all cannabis through a unique identifier assigned at seed
acquisition or plant propagation.

C. A pharmaceutical processor shall maintain a record of all
cannabis through cultivation and processing until transferred,
distributed to qualifying patients, parents, legal guardians, or
reqistered agents, or otherwise disposed of according to
3VAC10-50-110.

Part I
Cannabis-Preduetion; Wholesale Distribution; and Inventory

3VAC10-40-50. Wholesale distribution of cannabis
products, bulk cannabis oil, botanical cannabis, and usable
cannabis.

A. Cannabis oil, cannabis products, botanical cannabis, and
usable cannabis from a batch that have passed the tests required
in 3VAC10-60-20 G and H and are packaged and labeled for
sale with an appropriate expiration date in accordance with
3VAC10-60-20 may be wholesale distributed between
pharmaceutical processors, between a pharmaceutical
processor and a cannabis dispensing facility, and between
cannabis dispensing facilities.

B. Bulk cannabis oil, botanical cannabis, and usable cannabis
that have not been packaged for sale and have not passed the
tests required in 3VAC10-60-20 G and H and do not bear an

appropriate expiration date may be wholesale distributed
between pharmaceutical processors. Prior to distribution, the
bulk cannabis oil, botanical cannabis, and usable cannabis shall
be labeled in compliance with 3VAC10-70-30.

C. A pharmaceutical processor or cannabis dispensing facility
engaged in wholesale distribution of cannabis products shall
create a record of the transaction that shows (i) the date of
distribution; (ii) the names and addresses of the processor or
cannabis dispensing facility distributing the product and the
processor or cannabis dispensing facility receiving the product;
(iii) the kind and quantity of product being distributed; and (iv)
the batch and lot identifying information te-ineludeharvest
date, including testing date, processing or manufacturing date,
and expiration date. The record of the transaction shall be
maintained by the distributing pharmaceutical processor or
cannabis dispensing facility with its records of distribution,
and a copy of the record shall be provided to and maintained
by the processor or facility receiving the product in its records
of receipt. Such records shall be maintained by each processor
or facility for three years in compliance with 3VAC10-40-200.

D. A pharmaceutical processor engaged in wholesale
distribution of bulk cannabis oil, botanical cannabis, and
usable cannabis shall create a record of the transaction.

1. The record of the transaction shall show (i) the date of
distribution; (ii) the names and addresses of the processor
distributing the bulk cannabis oil, botanical cannabis, and
usable cannabis and the processor receiving the bulk
cannabis oil, botanical cannabis, and usable cannabis; (iii)
the quantity or weight of the cannabis oil, botanical
cannabis, or usable cannabis in each container; (iv) the
quantity of each type of container being distributed; (v) the
identification of the contents of each container, including a
brief description of the type or form of cannabis oil,
botanical cannabis, or usable cannabis and the strain name,
as appropriate; (vi) the lot or batch number or unique
identifier so as to facilitate any warnings or recalls the board
or pharmaceutical processor deem appropriate; and (vii) the
dates of harvest and packaging.

2. The record of the transaction shall be maintained by the
distributing pharmaceutical processor with its records of
distribution, and a copy of the record shall be provided to
and maintained by the processor receiving the product in its
records of receipt.

3. Such records shall be maintained by each processor for
three years in compliance with 3VAC10-40-200.

E. A pharmaceutical processor or cannabis dispensing facility
engaged in the wholesale distribution of cannabis products
shall provide the receiving processor or cannabis dispensing
facility with a copy of the lab results for the distributed product
or electronic access to the information that can be shared upon
request to patients, parents, legal guardians, registered agents,
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practitioners who have certified qualifying patients, or an agent
of the board.

F. A pharmaceutical processor or cannabis dispensing facility
engaged in the wholesale distribution of cannabis products and
pharmaceutical processors engaged in the wholesale
distribution of bulk cannabis oil, botanical cannabis, and
usable cannabis shall store and handle the items and maintain
policies and procedures that include a process for executing or
responding to mandatory and voluntary recalls in a manner that
complies with 3VAC10-40-210.

G. If a pharmaceutical processor or cannabis dispensing
facility participating in wholesale distribution uses an
electronic system for the storage and retrieval of records
related to distribution, the pharmaceutical processor shall use
a system that is compliant with 3VAC10-40-200.

3VAC10-40-60. Inventory requirements.

A. Eaeh Upon commencing operation, each medical cannabis
facility prior—to—commenecing—business shall-—L—Cenduet
conduct an initial comprehensive inventory of all cannabis
plants, including the seeds, parts of plants, extracts, and
cannabis products, at the facility. If a facility commences
business with no cannabis or cannabis products on hand, the
pharmacist or responsible party shall record this fact as the
initial inventory.

B. Each medical cannabis facility shall establish ongoing
inventory controls and procedures to conduct inventory
reviews and comprehensive inventories of all cannabis plants,
including the seeds, parts of plants, extracts, and cannabis
products, that shall enable the facility to detect any diversion,
theft, or loss in a timely manner.

C. For all inventories conducted by a medical cannabis
facility:

1. The responsible party shall ensure all required inventories
are performed in the cultivation and production areas, and
the PIC shall ensure all required inventories are performed
in the dispensing area.

2. The inventory shall be conducted by a pharmacist,
pharmacy technician, responsible party, or person
authorized by the responsible party who provides
supervision of cultivation or production-related activities.

3. The inventories shall include, at a minimum, the date of
the inventory, a summary of the inventory findings, and the
name, signature, and title of the person who conducted the
inventory.

C. D. Upon commencing business operation, each
pharmaceutical processor shall conduct a weekly inventory of
all cannabis plants, including the seeds, parts of plants, and
cannabis products in stock, that shall comply with the
requirements of subsection B C of this section.

B- E. Upon commencing business operation, each cannabis

dispensing facility shall maintain a perpetual inventory of all
cannabis products received and dispensed that accurately
indicates the physical count of each cannabis product on hand
at the time of performing the inventory. The perpetual
inventory shall include a reconciliation of each cannabis
product at least monthly with a written explanation for any
difference between the physical count and the theoretical
count.

E- F. Upon commencing business operation, each cannabis
cultivation facility shall conduct a weekly inventory of all
cannabis plants, including the seeds and parts of plants, in
stock that shall comply with the requirements of subsection B
C of this section.

F- G. The record of all cannabis products sold, dispensed, or
otherwise disposed of shall show the date of sale or disposition;
the name of the pharmaceutical processor or cannabis
dispensing facility; the name and address of the patient, parent,
legal guardian, or registered agent to whom the cannabis
product was sold; the kind and quantity of cannabis product
sold or disposed of; and the method of disposal.

G- H. A complete and accurate record of all cannabis plants,
including the seeds, parts of plants, and cannabis products on
hand, shall be prepared annually on the anniversary of the
initial inventory or such other date that the PIC or responsible
party may choose, so long as it is not more than one year
following the prior year's inventory.

H- L. All inventories, procedures, and other documents
required by this section shall be maintained on the premises
and made available to the board or its agent.

+ J. Inventory records shall be maintained for three years
from the date the inventory was taken.

3 K. Whenever a person authorized to enforce state or federal
law for the purpose of investigation or as evidence removes
any sample or record, such person shall tender a receipt in lieu
thereof and the receipt shall be kept for a period of at least three
years.

3VAC10-40-100. Employee training.

A. All employees of a medical cannabis facility shall
complete training prior to the employee commencing work at
the medical cannabis facility. At a minimum, the training shall
be in the following areas:

1. The proper use of security measures and controls that have
been adopted for the prevention of diversion, theft, or loss of
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cannabis, te-include including the seeds, any parts or extracts
of the cannabis plants, and cannabis products;

2. Procedures and instructions for responding to an
emergency;

3. Professional conduct, ethics, and state and federal
statutes and regulations regarding patient confidentiality;
and

4. Developments in the field of the medical use of cannabis
products.

B. The PIC and the responsible party shall ensure the
continued competency of all employees; in the respective areas
for which they have oversight; through continuing in-service
training that is provided at least annually, is designed to
supplement initial training, and includes any guidance
specified by the board.

C. The PIC and the responsible party shall be responsible for
maintaining a written record documenting the initial and
continuing training of all their respective employees that shall
contain:

1. The name of the person receiving the training;

2. The dates of the training;

3. A general description of the topics covered,;

4. The name of the person supervising the training; and

5. The signatures of the person receiving the training and the
PIC or the responsible party.

D. When a change of PIC or responsible party for the medical
cannabis facility occurs, the new PIC or responsible party shall
review the training record and sign it, indicating that the new
PIC or responsible party understands its contents.

E. A medical cannabis facility shall maintain the record
documenting the employee training and make it available in
accordance with regulations.

3VAC10-40-120. Responsibilities of the responsible party.

A. A person may only serve as the responsible party for one
pharmaceutical processor or cannabis cultivation facility at any
one time. The responsible party shall be employed full time in
a managerial position at the location of the pharmaceutical
processor or cannabis cultivation facility and shall be actively
engaged in daily operations of the processor during normal
hours of operation.

B. The responsible party shall be aware of and knowledgeable
about all policies and procedures pertaining to the operations
of the pharmaceutical processor or cannabis cultivation
facility.

C. The responsible party shall ensure compliance with all
security measures to protect the cannabis within the cultivation
and production areas from diversion at all times and ensure that

cultivation and production is performed in a safe and compliant
manner and free of adulteration and misbranding.

D. The responsible party shall be responsible for ensuring
that:

1. All employees practicing in the cultivation and production
areas are properly trained,;

2. All record retention requirements are met;

3. All requirements are met for the physical security of the
cannabis, te-trelude including the seeds, any parts or extracts
of the cannabis plants, and the cannabis products within the
cultivation and production area; and

4. Any other required filings or notifications regarding the
cultivation and production areas are made on behalf of the
processor as set forth in this chapter.

E. When the responsible party ceases practice at a
pharmaceutical processor or cannabis cultivation facility or no
longer wishes to be designated as the responsible party, the

responsible party shall immediately retura-the-pharmaceutical
processer-permitto notify the board indicating and indicate the

effective date on which the responsible party ceased or will
cease to be the responsible party.

G- F. A responsible party who is absent from practice a
pharmaceutical processor or cannabis cultivation facility for

more than 30 consecutive days shall be deemed to no longer be
the responsible party. If the responsible party knows of an
upcoming absence of longer than 30 days, the responsible party
shall be responsible for notifying the board and-returping-the
permit. For unanticipated absences by the responsible party
that exceed 15 days with no known return date within the next
15 days, the permit holder shall immediately notify the board
and shall obtain a new responsible party.

H—AR apphication —fo —a—perit eIeS|g.|atng the—hew
FESpe |sF|bIIe party-s Ialll be I'Fled ".“u t.l y |ee|u||ed_lee_mt IF L
responsible-party-in-a-mannerprovided-by-the-boeard: G. If the

responsible party resigns or otherwise ceases employment, the
pharmaceutical processor or cannabis cultivation facility shall
submit a change of responsible party application designating
the new responsible party within 14 days of the former
responsible party's resignation or termination date. It shall be
unlawful for a pharmaceutical processor to operate without a
new permit responsible party designated past the 14-day
deadline unless the board receives a request for an extension
prior to the deadline. The ehair-of-the-board—orthechairs
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designee; authority may grant an extension for up to an
additional 14 days for good cause shown.

3VAC10-40-130. Responsibilities of the PIC.

A. The PIC of a pharmaceutical processor shall not serve as
PIC of any other medical cannabis facility at any one time. A
processor shall employ the PIC at the pharmaceutical processor
for at least 35 hours per week, except as otherwise authorized
by the board. A person may serve simultaneously as the PIC
for no more than two cannabis dispensing facilities located
within the same health service area at any one time.

B. The PIC or the pharmacist on duty shall control all aspects
of the practice in the dispensing area of the pharmaceutical
processor or in a cannabis dispensing facility. Any decision
overriding such control of the PIC or other pharmacist on duty
may be grounds for disciplinary action against the
pharmaceutical processor or cannabis dispensing facility
permit.

C. The PIC of a pharmaceutical processor or cannabis
dispensing facility shall be responsible for ensuring that:

1. Pharmacy technicians are registered and properly trained,;

2. All record retention requirements pertaining to the
dispensing area are met;

3. All requirements for the physical security of the cannabis
products are met;

4. The pharmaceutical processor or cannabis dispensing
facility has appropriate pharmaceutical reference materials
to ensure that cannabis products can be properly dispensed,;

5. The following items are conspicuously posted in the
pharmaceutical processor or cannabis dispensing facility in
a location and in a manner so as to be clearly and readily
identifiable to patients, parents, legal guardians, or
registered agents:

a. Pharmaceutical processor permit or cannabis dispensing
facility permit;

b. Licenses for all pharmacists practicing at the
pharmaceutical processor or cannabis dispensing facility;
and

c. The price of all cannabis products offered by the
pharmaceutical processor or cannabis dispensing facility;
and

6. Any other required filings or notifications are made on
behalf of the dispensing area of the pharmaceutical
processor or the dispensing facility as set forth in this
chapter.

D. When the PIC ceases practice at a pharmaceutical
processor or cannabis dispensing facility or no longer wishes
to be designated as PIC, the PIC shall immediately return the
permit to the board indicating the effective date on which the
PIC ceased to be the PIC.

F- E. A PIC who is absent from practice for more than 30
consecutive days shall be deemed to no longer be the PIC. If
the PIC knows of an upcoming absence of longer than 30 days,
the PIC shall be responsible for notifying the board and
returning-the-permit. For unanticipated absences by the PIC

that exceed 15 days with no known return date within the next

15 days, the permit holder shall immediately notify the board
and shall obtain a new PIC.

the—beard F. If the PIC resigns or otherwise ceases
employment, the pharmaceutical processor or cannabis
dispensing facility shall submit a change of PIC application
within 14 days of the PIC's resignation or termination date. It
shall be unlawful for a pharmaceutical processor or cannabis
dispensing facility to operate without a new permit PIC
designated past the 14-day deadline unless the board receives
a request for an extension prior to the deadline. The exeeutive
directorforthe-beard authority may grant an extension for up
to an additional 14 days for good cause shown.

3VAC10-40-140. Security requirements.

A. A pharmaceutical processor shall initially cultivate only
the number of cannabis plants necessary to produce cannabis
products for the number of patients anticipated within the first
nine months of operation. Thereafter, the processor shall not
maintain cannabis product in excess of the quantity required
for normal, efficient operation.

B. At no time shall a cannabis dispensing facility maintain
cannabis products in excess of the quantity required for
normal, efficient operation.

C. A medical cannabis facility shall properly secure cannabis
plants, seeds, parts of plants, extracts, and cannabis products.
To secure these items, a medical cannabis facility shall:

1. Maintain all cannabis plants, seeds, parts of plants,
extracts, and cannabis products in a secure area or location
accessible only by the minimum number of authorized
employees essential for efficient operation;

2. Store all cut parts of cannabis plants, extracts, or cannabis
products in an approved safe or approved vault within the
medical cannabis facility and not sell cannabis products
when the regulated cannabis facility is closed;

3. Keep all approved safes, approved vaults, or any other
approved equipment or areas used for the production,
cultivation, harvesting, processing, manufacturing, or
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storage of cannabis products securely locked or protected
from entry, except for the actual time required to remove or
replace the cannabis, seeds, parts of plants, extracts, or
cannabis products;

4. Keep all locks and security equipment in good working
order;

5. Restrict access to keys or codes to all safes, approved
vaults, or other approved equipment or areas in the
dispensing area to pharmacists practicing at the
pharmaceutical processor or cannabis dispensing facility;

6. Restrict access to keys or codes to all safes, approved
vaults, or other approved equipment or areas in the
cultivation and production areas to the responsible party and
to those authorized by the responsible party. The responsible
party shall authorize access to pharmacists practicing in the
processor or persons supervising cultivation-related or
production-related activities at the processor; and

7. Not allow keys to be left in the locks or otherwise
accessible to persons not authorized by the PIC or
responsible party.

D. The PIC or responsible party may designate employees,
other than a pharmacist or person supervising cultivation-
related or production-related activities at the processor, to have
the ability to unlock a secured area to gain entrance to perform
required job duties, but only during hours of operation of the
processor or dispensing facility. At no time shall these
employees have access to the security system.

E. The regulated cannabis facility shall have an adequate
security system to prevent and detect diversion, theft, or loss
of cannabis seeds, plants, extracts, or cannabis products. A
failure notification system and a back-up alarm system with an
ability to remain operational during a power outage shall be
installed in each pharmaceutical processor or cannabis
dispensing facility. The installation and the operation of the
system shall meet accepted alarm industry standards, subject
to the following conditions:

1. The system shall include a sound, microwave,
photoelectric, ultrasonic, or other generally accepted and
suitable device;

2. The system shall be monitored in accordance with
accepted industry standards, be maintained in operating
order, have an auxiliary source of power, and be capable of
sending an alarm signal to the monitoring entity when
breached if the communication line is not operational;

3. The system shall fully protect the entire processor or
facility and shall be capable of detecting any failure in the
system when activated;

4. The system shall include a duress alarm, a panic alarm,
and an automatic voice dialer;

5. Access to the alarm system for the dispensing area of the
pharmaceutical processor or cannabis dispensing facility
shall be restricted to the pharmacists working at the
pharmaceutical processor or cannabis dispensing facility,
and the system shall be activated whenever the
pharmaceutical processor or cannabis dispensing facility is
closed for business; and

6. Access to the alarm system in a cannabis cultivation
facility or areas of a pharmaceutical processor that are
designated for cultivation and production shall be restricted
to the responsible party and to those authorized by the
responsible party who shall be the pharmacists practicing at
the pharmaceutical processor or person supervising
cultivation-related or production-related activities.

F. A medical cannabis facility shall keep the outside
perimeter of the premises well lit.

G. A medical cannabis facility shall have video cameras in all
areas that may contain cannabis plants, seeds, parts of plants,
extracts, or cannabis products and at all points of entry and exit,
which shall be appropriate for the normal lighting conditions
of the area under surveillance.

1. The medical cannabis facility shall direct cameras at all
approved safes, approved vaults, dispensing areas, or
cannabis products sales areas, and any other area where
cannabis plants, seeds, extracts, or cannabis products are
being produced, harvested, manufactured, stored, or
handled. At entry and exit points, the medical cannabis
facility shall angle cameras so as to allow for the capture of
clear and certain identification of any person entering or
exiting the facility;

2. The video system shall have:

a. A failure notification system that provides an audible,
text, or visual notification of any failure in the surveillance
system. The failure notification system shall provide an
alert to the medical cannabis facility within five minutes
of the failure, either by telephone, email, or text message;

b. The ability to immediately produce a clear color still
photo that is a minimum of 9600 dpi from any camera
image, live or recorded;

c. A date and time stamp embedded on all recordings. The
date and time shall be synchronized and set correctly and
shall not significantly obscure the picture; and

d. The ability to remain operational during a power outage;

3. All video recordings shall allow for the exporting of still
images in an industry standard image format. Exported video
shall have the ability to be archived in a proprietary format
that ensures authentication of the video and guarantees that
no alteration of the recorded image has taken place.
Exported video shall also have the ability to be saved in an
industry standard file format that can be played on a standard

computer operating system—A—medical-cannabis—faciity
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facility; and

4. The medical cannabis facility shall make 24-hour
recordings from all video cameras available for immediate
viewing by the board or the board's agent upon request and
shall retain the recordings for at least 30 days. If a medical
cannabis facility is aware of a pending criminal, civil, or
administrative investigation or legal proceeding for which a
recording may contain relevant information, the medical
cannabis facility shall retain an unaltered copy of the
recording until the investigation or proceeding is closed or
the entity conducting the investigation or proceeding notifies
the medical cannabis facility PIC or responsible party that it
is not necessary to retain the recording.

H. The medical cannabis facility shall maintain all security
system equipment and recordings in a secure location so as to
prevent theft, loss, destruction, or alterations. All security
equipment shall be maintained in good working order and shall
be tested at least every six months. The pharmaceutical
processor or cannabis dispensing facility shall keep all onsite
surveillance rooms locked and shall not use such rooms for any
other function.

I. A medical cannabis facility shall limit access to
surveillance areas to persons who are essential to surveillance
operations, law-enforcement agencies, security system service
employees, the board or the board's agent, and others when
approved by the board. A medical cannabis facility shall make
available a current list of authorized employees and security
system service employees who have access to the surveillance
room of the processor or facility.

J. If diversion, theft, or loss of cannabis plants, seeds, parts of
plants, extracts, or cannabis products has occurred from a
medical cannabis facility, the board may require additional
safeguards to ensure the security of the products.

3VAC10-40-150. Reportable events.

A. YUpen A medical cannabis facility shall immediately notify
appropriate law-enforcement authorities and the board upon
becoming aware of {i)-diversion any of the following:

1. Diversion, theft, loss, or discrepancies identified during
inventory;

{H-unauthorized 2. Unauthorized destruction of any cannabis
products; or

{iH)-any 3. Any loss or unauthorized alteration of records
related to cannabis products or qualifying patients—a

i fiatel ¢ : | E

B. A pharmacist—responsible—party—er medical cannabis

facility shall provide the notice required by subsection A of this
section to the board by way of a signed statement that details

the circumstances of the event, including an accurate inventory
of the quantity and registered cannabis product names of
cannabis product diverted, stolen, lost, destroyed, or damaged
and confirmation that the local law-enforcement authorities
were notified. A pharmacist—responsible—party—er medical
cannabis facility shall make such notice no later than 24 hours
after discovery of the event.

C. A pharmacist—responsible—party—er medical cannabis

facility shall notify the board no later than the next business
day, followed by written notification no later than 10 business
days, of any of the following:

1. An alarm activation or other event that requires a response
by public safety personnel;

2. A breach of security; or

3. The failure of the security alarm system due to a loss of
electrical support or mechanical malfunction that is expected
to last longer than eight hours;-and-4-—Cerrective-measures

taken-ifany.

D. In addition to the notice required by subsection C of this
section, the medical cannabis facility shall provide written
notification to the board no later than 10 business days that
details the circumstances of the event and identifies corrective
measures taken, if any.

E. A pharmacist, responsible party, pharmaceutical processor,
or cannabis dispensing facility shall immediately notify the
board of an employee convicted of a felony.

F. A medical cannabis facility shall immediately notify the
board upon becoming aware or having reasonable suspicion of
a violation of any provision of 3VAC10-30-30 or 3VAC10-30-
40.

3VAC10-40-160. General provisions.

A medical cannabis facility may engage in marketing
activities related to products, the medical cannabis program,
the pharmaceutical processor company, and related
communications, except those marketing activities that:

1. Include false or misleading statements;
2. Promote excessive consumption;

3. Depict a person younger than 21 years of age consuming
cannabis;

4. Include any image designed or likely to appeal to minors,
specifically including cartoons, toys, animals, fruit, children,
or any other likeness to images, character, or phrases that are
popularly used to advertise to children;

5. Depict products or product packaging or labeling that
bears reasonable resemblance to any product legally
available for consumption as a candy or that promotes
cannabis consumption; or
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6. Contain any seal, flag, crest, coat of arms, or other insignia
that is likely to mislead patients or the general public to
believe that the cannabis product has been endorsed, made,
or used by the Commonwealth of Virginia or any of its
representatives except where specifically authorized.

3VAC10-40-170. Prohibited practices.

A. A medical cannabis facility shall not advertise (i) through
any means unless at least 85% of the audience is reasonably
expected to be 18 years of age or older, as determined by
reliable, up-to-date audience composition data or (ii) on
television or the radio at any time outside of regular school
hours for elementary and secondary schools.

B. Advertising shall not:

1. Display cannabis products or images of products where
the advertisement is visible to members of the public from
any street, sidewalk, park, or other public place; and or

2. Include coupons, giveaways of free cannabis products, or
distribution of merchandise that displays anything other than
the facility name and contact information.

C. No outdoor cannabis product advertising shall be placed
within 4600 500 feet of (i) a school or daycare;, (ii) a public
or private playground or similar recreational or child-centered
facilitys, or (iii) a substance use disorder treatment facility.

D. Signs placed on the property of a medical cannabis facility
shall not:

1. Display imagery of cannabis or the use of cannabis o
ilizo | i icel I -

rarefied-neon-or-other-gases; or

2. Draw undue attention to the facility, but may be designed

to assist patients, parents, legal guardians, and registered

agents to find the medical cannabis facility;-ef

E. A medical cannabis facility shall not advertise at any
sporting event or use any billboard advertisements.

F. No cannabis product advertising shall be on or in a public
transit vehicle, public transit shelter, bus stop, taxi stand,
transportation waiting area, train station, airport, or any similar
transit-related location.

G. No advertising shall be conducted through the marketing
of free promotional items, including gifts and "free" or
"donated" cannabis.

3VAC10-40-190. Advertising requirements.

A. Advertising must accurately and legibly identify the
medical cannabis facility responsible for its content and
include a statement that cannabis products are for use by
patients only.

B. Any advertisement for cannabis products that is related to
the benefits, safety, or efficacy, including therapeutic or
medical claims, shall:

1. Be supported by substantial, current clinical evidence or
data; and

2. Include information on side effects or risks associated
with the use of cannabis.

B- C. Any website or social media site owned, managed, or
operated by a medical cannabis facility shall employ a neutral
age-screening mechanism that verifies that the user is at least
18 years of age, including by using an age-gate, age-screen, or
age verification mechanism.

. D. All outdoor signage must comply with local or state
requirements.
Part vV
Records, Storage, and Administration Transportation

3VAC10-40-210. Storage and handling requirements.
A. A medical cannabis facility shall:

1. Have storage areas that provide adequate lighting,
ventilation, sanitation, space, equipment, and security
conditions for the cultivation of cannabis and the production
and dispensing of cannabis products;

maintained-in-the following ranges:
Room-or-Phase Temperature | Humidity
Metherroom 65-85>F 50%—-75%
Nursery-phase 65-85°F 50%—75%
Vegetation-phase 65-85°F 50% - 75%
Flower/harvestphase | 65-85°F 40%—75%
rooms

3: 2. Store cannabis plants, seeds, parts of plants, extracts,
including cannabis products, that are outdated, damaged,
deteriorated, misbranded, adulterated, or whose containers
or packaging have been opened or breached, in a separate
quarantined storage area until such cannabis plants, seeds,
parts of plants, extracts, or cannabis products are destroyed;

4. 3. Be maintained in a clean, sanitary, and orderly
condition; and

5. 4. Be free from infestation by insects, rodents, birds, or
vermin of any kind.

B. A medical cannabis facility shall compartmentalize all
areas in the facility based on function and shall restrict access
between compartments.
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C. The pharmaceutical processor or cannabis cultivation
facility shall establish, maintain, and comply with written
policies and procedures regarding best practices for the secure
and proper cultivation of cannabis and production of cannabis
products. These shall include policies and procedures that:

1. Restrict movement between compartments;

2. Provide for different colored identification cards for
employees based on the compartment to which the
employees are assigned at a given time so as to ensure that
only employees necessary for a particular function have
access to that compartment of the facility;

Reauire nocketless clothing for_all ool Kin |
an—area—containing—cannabis—plants,—seeds,—and-—extracts;

- - - - - ! ,; and

4. 3. Document the chain of custody of all cannabis plants,
parts of plants, seeds, extracts, and cannabis products.

D. A cannabis dispensing facility shall establish, maintain,
and comply with written policies and procedures regarding
best practices for the secure and proper dispensing of cannabis
products—aeluding-a-requirementfor-pocketlessclothingfor

I facili | Kingi o bi
produets.

E. The PIC or responsible party of a medical cannabis facility
shall establish, maintain, and comply with written policies and
procedures for the cultivation, production, security, storage,
and inventory of cannabis, including the seeds, parts of plants,
extracts, and cannabis products, as applicable. Such policies
and procedures shall include methods for identifying,
recording, and reporting diversion, theft, or loss and for
correcting all errors and inaccuracies in inventories. Medical
cannabis facilities shall include in their written policies and
procedures a process for:

1. Handling mandatory and voluntary recalls of cannabis
products and bulk cannabis oil, botanical cannabis, and
usable cannabis distributed or received via wholesale
distribution. The process shall be adequate to deal with
recalls due to any action initiated at the request of the board
and any voluntary action by the pharmaceutical processor or
cannabis dispensing facility to (i) remove defective or
potentially defective cannabis products from the market or
(if) promote public health and safety by replacing existing
cannabis products with improved products or packaging;

2. Preparing for, protecting against, and handling any crises
that affect the security or operation of any facility in the
event of labor strike, fire, flood, or other natural disaster, or
other situations of local, state, or national emergency;

3. Ensuring that any outdated, damaged, deteriorated,
misbranded, or adulterated cannabis, including seeds, parts
of plants, extracts, and cannabis products, is segregated from
all other cannabis, seeds, parts of plants, extracts, and
cannabis products and destroyed. This procedure shall

provide for written documentation of the cannabis, including
seeds, parts of plants, extracts, and cannabis product
disposition; and

4. Ensuring the oldest stock of cannabis, including seeds,
parts of plants, extracts, and cannabis products are used first.
The procedure may permit deviation from this requirement
if such deviation is temporary and appropriate.

F. The pharmaceutical processor or cannabis cultivation
facility shall stere:

1. Store all cannabis, including seeds, parts of plants,
extracts, and cannabis products, in the process of production,
transfer, or analysis in such a manner as to prevent diversion,
theft, or loss;

shall-make 2. Make cannabis, including the seeds, parts of
plants, extracts, and cannabis products, accessible only to the
minimum number of specifically authorized employees
essential for efficient operation; and

shalreturn 3. Return such items to their secure location
immediately after completion of the production, transfer, or
analysis process or at the end of the scheduled business day.

G. If a production process cannot be completed at the end of
a working day, the pharmacist, responsible party, or other
person authorized by the responsible party to supervise
cultivation and production at the pharmaceutical processor or
cannabis cultivation facility shall securely lock the processing
area or tanks, vessels, bins, or bulk containers containing
cannabis, including the seeds, parts of plants, extracts, and
cannabis products, inside an area or building that affords
adequate security.

G- H. The cannabis dispensing facility shall store all cannabis
products in such a manner as to prevent diversion, theft, or loss;
shall make cannabis products accessible only to the minimum
number of specifically authorized employees essential for
efficient operation; and shall return the cannabis products to
their secure location at the completion of the dispensing or at
end of the scheduled business day.

3VAC10-40-230. Cannabis delivery and transportation
general requirements.

A\. Prior to transporting medical cannabis to another medical
cannabis facility or offering cannabis delivery to patients, a
medical cannabis facility shall submit the following items to

the authority:
1. A list of the employees authorized to transport or deliver

cannabis, along with a copy of each authorized employee's
valid driver license; and

2. For each transport or delivery vehicle:

a. License plate number, vehicle identification number,
make, and model;
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b. An attestation that the vehicle is properly registered and

radio, cellular telephone, and satellite telephone, taking into

insured;

c. A description of the locked, safe, and secure storage
compartments in the vehicle; and

d. A description of the security system, form of secure

consideration the functionality of the communication device
within the geographic area of the transport; and

5. An adequate vehicle security system to prevent
adulteration, diversion, theft, and loss of cannabis, including

communication, global positioning system (GPS)

an audible alarm system.

monitoring device, and any other equipment or system
required pursuant to 3VAC10-40-240.

B. A medical cannabis facility shall provide written notice to

D. Access to transport vehicle security equipment and
records shall be limited to (i) persons that are essential to
security operations, (ii) law-enforcement agencies, (iii)

the authority, along with the documentation required in

security system service employees, (iv) the authority, and (v)

subsection A of this section, in the event the facility adds or

other persons approved by the authority. A transporting

removes a transport or delivery vehicle or an authorized

facility shall maintain a current list of all individuals that have

employee.

C. No medical cannabis facility shall advertise, offer, or
commence delivery or transport operations prior to receiving

access to any transport vehicle security equipment and
records.

E. The authority may inspect a transport or delivery vehicle

written approval from the authority.
3VAC10-40-240. Vehicle security.

A. All transport or delivery vehicles shall be properly

as well as its equipment, including security systems, forms of
secure communication, and GPS monitoring devices at any
time without prior notice. If the authority determines that the
transport or delivery vehicle does not satisfy the requirements

registered with the Commonwealth and be insured in the

of this section, or that such transport or delivery vehicle

Commonwealth. Medical cannabis facilities shall maintain

requires additional security measures to address public health

registration _and insurance documents and provide the

and safety concerns, the medical cannabis facility shall not

documents to the authority and law-enforcement officials upon

use the transport vehicle until such time as it receives a

request.
B. A transport or delivery vehicle shall bear no marking or

satisfactory inspection from the authority.
3VAC10-40-250. Manifests.

outward appearance, including brand or company names, that
would indicate to a reasonable person that the vehicle is used
to transport cannabis.

C. At all times during the transportation of cannabis, a
transport or delivery vehicle shall be equipped with the
following functioning features:

1. Heating and air conditioning systems sufficient for

A. Prior to transporting cannabis between medical cannabis
facilities or from a medical cannabis facility to a testing

laboratory:

1. The originating facility shall prepare a transport manifest
on a form and in a manner prescribed by the authority,
itemizing all cannabis to be transported. A separate copy of
the transport manifest shall be provided to the transporting

maintaining appropriate temperatures for the storage of

employee to accompany the itemized cannabis at all times

cannabis  during _ transport _in__accordance  with

during transport.

recommendations provided by the originating medical
cannabis facility to protect the quality and integrity of the
cannabis;

2. A locked, safe, and secure storage compartment where
cannabis will be stored during transport that is (i) a secured
part of the vehicle, (ii) not easily removed, and (iii) not
visible from the outside of the vehicle;

3. A global positioning system (GPS) monitoring device that

2. The originating facility shall securely transmit a copy of
the transport manifest to the receiving facility at least 24
hours prior to transport.

3. An authorized transportation employee shall review the
transport manifest prepared by the originating facility and
confirm that it accurately describes the type and quantity of
cannabis in the transport vehicle to be transported by the
transporting _employee, in the aggregate and for each

is secured to the vehicle in a manner not easily removed and

delivery.

able to remain powered on when the transport vehicle is not
running, the information from which shall be maintained in
accordance with 3VAC10-40-260;

4, A secure form of communication between the transporting
agent and the transporting facility, and any originating
facility if required by 3VAC10-40-260 G, at all times during
the transportation of cannabis. Secure forms of
communication shall include a two-way digital or analog

B. Prior to delivering cannabis to a qualifying patient, parent,
legal guardian, or registered agent:

1. The pharmaceutical processor or cannabis dispensing
facility shall prepare a delivery manifest on a form and in a
manner prescribed by the authority, itemizing all cannabis to
be delivered. A separate copy of the delivery manifest shall
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be provided to the delivery employee to accompany the

D. No transport vehicle shall transport cannabis unless every

itemized cannabis at all times during transport.

2. The delivery employee shall review the delivery manifest
prepared by the medical cannabis facility and confirm that it
includes sufficient identifying information for each patient,

security system, form of secure communication, and GPS
monitoring device is in good working order and functioning

properly.
E. If any security system, form of secure communication, or

parent, legal guardian, or registered agent, including name

GPS monitoring device fails during the transportation of

and day and month of birth.

C. No transport vehicle shall carry any cannabis for which a
manifest_has not been provided, and all cannabis shall be
packaged in sealed, labeled, and tamper-resistant packaging at
all times.

3VAC10-40-260. Transportation of cannabis.

A. A transporting employee shall remain with the transport

cannabis, the transporting employee shall immediately notify
the transporting facility and all impacted originating facilities
of the specific failure and return directly to the transporting
facility or originating facility. Such transport vehicle shall not
resume transportation of cannabis until all systems resume full
functioning capacity.

F. The transporting facility shall create a confidential delivery
schedule within 24 hours of the transport and only provide the

vehicle at all times that the vehicle contains cannabis, provided

transporting _employee with a copy of such confidential

that if there is only one transporting employee, the transporting

delivery schedule immediately prior to departure.

employee may leave the vehicle, which shall be securely
locked, only for:

1. Delivering or transferring cannabis to a qualifying patient,

G. A transporting employee shall communicate with the
transporting facility upon arriving at and departing from each
scheduled delivery location.

parent, legal guardian, registered agent, or medical cannabis
facility;
2. Meals, when the transport lasts more than three hours

H. A transporting employee shall strictly adhere to the
delivery schedule provided by the transporting facility and not
make any unscheduled stops. In the case of an emergency

round trip;
3. Rest periods required by law;

4. Refueling; or

5. Exigent circumstances, including collisions, traffic stops,
mechanical breakdowns, weather emergencies, or medical

emergencies.

B. A transporting employee shall carry transportation
credentials at all times during the transportation of cannabis
and display such credentials to the appropriate persons at the
originating facility prior to each instance of transportation of
cannabis, and to any law-enforcement official or authorized
authority representative upon request. For purposes of this
section, "transportation _credentials" shall mean the
transporting employee's valid driver's license, a copy of the
medical cannabis facility's permit, and all transport or delivery
manifests for cannabis contained in the transport vehicle.

C. A transporting facility shall inspect and test all security
systems, secure communications, and global positioning
system (GPS) monitoring devices of each transport vehicle at
least once per day of use, prior to the transport vehicle's first
departure. The individual conducting the inspection on behalf
of the transporting facility shall create a signed record of the
inspection that includes (i) the name of the individual, (ii) the
vehicle identification number of the transport vehicle, (iii) the
date of inspection, and (iv) the status of all inspected systems,
equipment, and devices. The transporting facility shall
maintain all inspection records.

unscheduled stop, the transport vehicle shall remain securely
locked, and the transporting employee shall verbally
communicate with the transporting facility, describing the
reason for the emergency unscheduled stop, the location and
the duration of the emergency unscheduled stop, any activities
of the transporting employee, and the identities and activities
of any persons interacting with the transport vehicle or the
transporting employee. The transporting facility shall maintain
a record of any communications related to an unscheduled

stop.

I. For a period of not less than 90 days, a transporting facility
shall maintain a record of the GPS information of each of its
transport vehicles for the entire duration of any transportation
of cannabis and make such information available to the
authority upon request. A transporting facility may contract
with the GPS provider or similar service provider to conduct
GPS monitoring, provided that any such third-party GPS
monitor shall comply with all applicable state and federal laws
regarding patient confidentiality.

J. A transporting employee shall return any undeliverable
cannabis to the respective originating facility directly after the
last scheduled delivery.

K. No cannabis shall be stored in a transport vehicle after the
facility's hours of operation, and in no event longer than 24
hours, unless the vehicle is contained within an enclosed,
secure part of the facility.

L. A transporting facility shall report to the authority and local
law enforcement any transport vehicle accidents, transport
vehicle theft, cannabis diversion, loss, or adulteration, and any
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other event deemed by the authority to be a reportable event in
connection with the transportation of cannabis within 24 hours
of such event being discovered.

3VAC10-40-270. Delivery to qualifying patients, parents,
legal quardians, and registered agents.

A. Medical cannabis facilities offering delivery shall require
each qualifying patient, parent, legal quardian, or registered
agent that purchases cannabis for delivery to provide the
medical cannabis facility with the full legal name, date of birth,
address, email address, and telephone number of the qualifying
patient and, if applicable, the legal name, date of birth, and
address of the parent, legal guardian, or registered agent.

B. For each delivery of cannabis to a qualifying patient,
parent, legal guardian, or registered agent, a transporting
employee shall confirm from a valid driver's license or other
valid, government-issued photographic identification that the
identity of the individual accepting the cannabis delivery is the
same as the individual that ordered the cannabis and confirm
the qualifying patient's registration number.

C. If the identity, age, or registration of the individual
accepting _the cannabis delivery remains in_question after
presentation of the required documentation, the transporting
employee shall (i) immediately alert the originating facility and
(ii) return the cannabis to the originating facility directly after
the last scheduled delivery.

D. Medical cannabis may only be delivered to a residence in
Virginia. "Residence” means a dwelling such as a house,
apartment, nursing home, or retirement center. It does not
include a dormitory, hotel, motel, bed and breakfast, or other
commercial business.

E. Medical cannabis may only be delivered between the hours
of 6 a.m. and midnight.

3VAC10-40-280. Delivery and transportation
notification.

incident

A. A pharmaceutical processor transporting or delivering
medical cannabis must report any traffic stop, breakdown,
collision, or unscheduled stop lasting more than two hours to
the authority with 24 hours.

B. An originating facility's authorized employees shall make
a_good faith effort to contact the authority if exigent
circumstances require removal of cannabis or cannabis
products from the vehicle prior to arrival at the destination
listed on the transport manifest. Authorized employees shall
make a good faith effort to protect the shipment from diversion.

VAR. Doc. No. R25-8121; Filed October 28, 2024, 5:19 p.m.

Proposed Regulation

REGISTRAR'S NOTICE: The Board of Directors of the
Virginia Cannabis Control Authority is claiming an exemption
from the Administrative Process Act in accordance with § 4.1-
1602 of the Code of Virginia, which exempts adoption of
regulations if prior to adoption, the board publishes a notice of
opportunity to comment in the Virginia Register of
Regulations and posts the action on the Virginia Regulatory
Town Hall. Such notice of opportunity to comment shall
contain (i) a summary of the proposed regulation; (ii) the text
of the proposed regulation; and (iii) the name, address, and
telephone number of the agency contact person responsible for
receiving public comments. Such notice shall be made at least
60 days in advance of the last date prescribed in such notice for
submittals of public comment.

Title of Regulation. 3VAC10-50. Cannabis Products
(amending 3VAC10-50-10, 3VAC10-50-50 through
3VAC10-50-80, 3VAC10-50-110).

Statutory Authority: 88 4.1-601, 4.1-604, and 4.1-606 of the
Code of Virginia.

Public Hearing Information: No public hearing is currently
scheduled.

Public Comment Deadline: January 16, 2025.

Agency Contact: Jake Shuford, Legislative and Regulatory
Manager, Virginia Cannabis Control Authority, 333 East
Franklin Street, Richmond, VA 23219, telephone (804) 873-
9038, or email jake.shuford@cca.virginia.gov.

Summary:

The amendments (i) adopt a common practice in the industry
of restricting non-cannabinoid additives that could increase
the potency, toxicity, or addictive properties of cannabis to
protect patients and the integrity of medicinal cannabis
products; (ii) codify a list of previously approved chemicals
for use in the cultivation, extraction, production, or
manufacturing of cannabis products to avoid potential
patient exposure to harmful chemicals; and (iii) ensure
patients are offered the opportunity to consult with a
pharmacist or pharmacy technician during the patient's
initial visit to a dispensary. Other amendments relocate
certain provisions within the medical cannabis program
regulations and remove the redundant requirement for a
pharmacist or pharmacy technician to physically witness
certain actions that are required to be conducted under
video surveillance.

3VAC10-50-10. Definitions.

In addition to words and terms defined in the Cannabis
Control Act (8 4.1-600 et seq. of the Code of Virginia), the
following words and terms when used in this chapter shall have
the following meanings, unless the context clearly indicates
otherwise:
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"90-day supply” means the amount of cannabis products
reasonably necessary to ensure an uninterrupted availability of
supply for a 90-day period for patients with either included on
a valid, unexpired written certification issued by a practitioner

for-the-use-of cannabisproduets or established by a pharmacist

during initial consultation.

| i | eal . e identifi
Control-Autherity-

"Certification” means a written statement, consistent with
requirements of § 4.1-1601 of the Code of Virginia, issued by
a practitioner for the use of cannabis products for treatment of

or to alleviate the symptoms of any diagnosed condition or
disease determined by the practitioner to benefit from such use.

"Dispensing error" means one or more of the following was
discovered after the final verification by the pharmacist,
regardless of whether the patient received the product:

1. Variation from the intended product to be dispensed,
including:

a. Incorrect product;

b. Incorrect product strength;

c. Incorrect dosage form;

d. Incorrect patient; or

e. Inadequate or incorrect packaging,
directions.

labeling, or

2. Failure to exercise professional judgment in identifying
and managing:
a. Known therapeutic duplication;
b. Known drug-disease contraindications;
c¢. Known drug-drug interactions;
d. Incorrect drug dosage or duration of drug treatment;
e. Known drug-allergy interactions;
f. A clinically significant, avoidable delay in therapy; or
g. Any other significant, actual, or potential problem with
a patient's drug therapy.
3. Delivery of a cannabis product to the incorrect patient.

4. An act or omission relating to the dispensing of cannabis
product that results in, or may reasonably be expected to
result in, injury to or death of a patient or results in any
detrimental change to the medical treatment for the patient.

"Medical cannabis facility" means a pharmaceutical
processor, cannabis dispensing facility, or cannabis cultivation
facility.

With-3V/ACL0-30-90-4s el the p'e“"sels. Bt l'el adldness of t'e'

"PIC" means the pharmacist-in-charge whose name is on the
pharmaceutical processor or cannabis dispensing facility
application for a permit that has been issued and who shall have
oversight of the processor's dispensing area or cannabis
dispensing facility.

"Production” or "produce™ means the manufacture, planting,
preparation, cultivation, growing, harvesting, propagation,
conversion, or processing of marijuana for the creation of
usable cannabis, botanical cannabis, or a cannabis product
derived thereof, (i) directly or indirectly by extraction from
substances of natural origin, (ii) independently by means of
chemical synthesis, or (iii) by a combination of extraction and
chemical synthesis. "Production™ or "produce” includes any
packaging or repackaging of the substance or labeling or
relabeling of its container.

"Qualifying patient” means a Virginia resident who has
received from a practitioner, as defined in § 4.1-1600 of the
Code of Virginia, a written certification for the use of cannabis
products for treatment of or to alleviate the symptoms of any
diagnosed condition or disease.

"Registration™ means an identification card or other document
issued by the board that identifies a person as a qualifying
patient, parent, legal guardian, or registered agent that has
voluntarily registered with the board.

pﬁ'a'l aeelu_tlea.l PrOcessol alppl_leatlel wh QESI alhhave-oversig It
processor:

3VAC10-50-50. Cultivation and production of cannabis
products.

A. No cannabis products shall have had pesticide chemicals
or petroleum-based solvents, except for hydrocarbon-based
solvents described in this chapter, used during the cultivation,
extraction, production, or manufacturing process, except that
the board may authorize the use of pesticide chemicals for
purposes of addressing an infestation that could result in a
catastrophic loss of cannabis crops.

B. No cannabis product shall contain any of the following:

1. Any requlated drug or controlled substance other than
cannabis.

2. Non-cannabinoid additives that are psychotropic or would
increase the potency, toxicity, or addictive properties of
cannabis, including alcohol, caffeine, and nicotine. This
prohibition shall not apply to the combination of cannabis
with sugar or_a product in which caffeine is naturally
occurring, such as chocolate.

C. Cultivation methods for cannabis plants, extraction
methods used to produce the cannabis products, and the

Volume 41, Issue 7

Virginia Register of Regulations

November 18, 2024

789



Regulations

manufacturing of cannabis products shall be performed in a
manner deemed safe and effective based on current standards
or scientific literature.

1. The cultivation, extraction, production, and
manufacturing of cannabis products may include the use of
hydrocarbon-based solvents as described in 3VAC10-50-60.

2. The cultivation, extraction, production, and
manufacturing of cannabis products may include any other
generally accepted technology, provided that:

a. The pharmaceutical processor complies with any
applicable requirements contained in 3VAC10-50-60
regarding flammable solvents as defined in that section;

b. The pharmaceutical processor complies with any
licensing, permitting, and general safety laws or
regulations of any state or federal agency that governs the
technology and the use of such technology; and

c. The pharmaceutical processor maintains sole
responsibility for any adverse outcomes or violations of
state or federal laws or regulations caused by such use.

€. D. Any cannabis plant, seed, parts of plant, extract, or
cannabis products not in compliance with this section shall be
deemed adulterated.

B- E. A pharmaceutical processor may acquire industrial
hemp extract, including isolates and distillates, for the purpose
of formulating such extracts into allowable dosages of
cannabis products provided:

1. The pharmaceutical processor acquires the extracts from
industrial hemp extract processed in Virginia and in
compliance with state or federal law from a registered
industrial hemp dealer or processor;

2. The extracts from industrial hemp acquired by a
pharmaceutical processor is subject to the same third-party
testing requirements applicable to cannabis plant extract as
verified by testing performed by a laboratory located in
Virginia and in compliance with state law; and

3. The industrial hemp dealer or processor provides such
third-party testing results to the pharmaceutical processor
before extracts from industrial hemp are acquired.

E: F. A pharmaceutical processor acquiring industrial hemp
extract shall ensure receipt of a record of the transaction that
shows the date of distribution, the names and addresses of the
registered industrial hemp dealer or processor distributing the
product and the pharmaceutical processor receiving the
product, and the kind and quantity of product being distributed.
The record of the transaction shall be maintained by the
pharmaceutical processor with its records of receipt. Such
records shall be maintained by each pharmaceutical processor
for three years.

F- G. A pharmaceutical processor shall maintain policies and
procedures for the proper storage and handling of industrial

hemp extracts, te-include including a process for executing or
responding to mandatory and voluntary recalls in a manner that
complies with 3VAC10-40-210.

G- H. No cannabis oil intended to be vaporized or inhaled
shall contain vitamin E acetate.

3VAC10-50-60. Use of hydrocarbon-based solvents or
other flammable solvents.

A. The following words and phrases used in this section have
the following meaning:

1. "Closed-loop system" means machinery in which volatile
hydrocarbon substances are self-contained without the loss
or escape of those substances.

2. "Flammable solvent™ means a liquid that has a flash point
below 100 degrees Fahrenheit. Flammable solvents include
hydrocarbon-based solvents.

3. "Hydrocarbon-based solvent" means a type of solvent
composed of hydrogen and carbon compounds, such as N-
butane, isobutene, propane, or any isomer or combination
thereof.

B. Hydrocarbon-based solvents may be used in the
cultivation, extraction, production, or manufacturing of
cannabis products provided that:

1. A pharmaceutical processor complies with all
requirements in this section.

2. A pharmaceutical processor using hydrocarbon-based
solvents shall comply with all regulations regarding use of
hydrocarbon-based solvents in general industrial use as
promulgated by the Occupational Safety and Health
Administration and published in 29 CFR 1910 or any
subsequent regulation governing such use, including
regulations governing:

a. Ventilation requirements;
b. Air contaminants; and
c. Hazard communication.

3. A pharmaceutical processor using hydrocarbon-based
solvents shall comply with any requirements issued by the
Virginia Department of Labor and Industry regarding use of
hydrocarbon-based solvents.

4. A pharmaceutical processor using hydrocarbon-based
solvents shall comply with any requirements issued by the
Virginia Department of Environmental Quality regarding
use of hydrocarbon-based solvents promulgated.

5. A pharmaceutical processor using hydrocarbon-based
solvents maintains sole responsibility for any adverse
outcomes or violations of state or federal laws or regulations
caused by such use.

6. A pharmaceutical processor using hydrocarbon-based
solvents shall ensure that all equipment, counters, and
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surfaces used in the cultivation, extraction, production, or
manufacturing of cannabis products are food-grade and do
not react adversely with any hydrocarbon solvent used. All
counters and surface areas shall be constructed in a manner
that reduces the potential development of microbials, molds,
and fungi and can be easily cleaned.

7. A pharmaceutical processor using hydrocarbon-based
solvents shall ensure that any room in which hydrocarbon-
based solvents will be used contains an emergency eye-wash
station.

8. A pharmaceutical processor using hydrocarbon-based
solvents shall ensure that a professional grade, closed-loop
extraction system capable of recovering solvent is used in
the cultivation, extraction, production, or manufacturing of
cannabis products.

a. Closed-loop extraction systems must be commercially
manufactured and bear a permanently affixed and visible
serial number.

b. A pharmaceutical processor using a closed-loop
extraction system must obtain certification from a licensed
engineer that certifies that the system was commercially
manufactured, is safe for its intended use, and is built to
codes of recognized and generally accepted good
engineering practices, such as the following: (i) the
American Society of Mechanical Engineers (ASME); (ii)
American National Standards Institute (ANSI); (iii)
Underwriters Laboratories (UL); or (iv) the American
Society for Testing and Materials (ASTM).

c. The certification must contain the signature and stamp
of a professional engineer and include the serial number
of the extraction unit certified.

9. A pharmaceutical processor using hydrocarbon-based
solvents shall obtain a safety data sheet for each
hydrocarbon-based solvent used and store such data sheet on
the premises. All such records shall be subject to inspection
by the board.

10. A pharmaceutical processor using hydrocarbon-based
solvents shall develop standard operating procedures, good
manufacturing practices, and a training plan prior to using
such solvents. Standard operating procedures shall
specifically address:

a. Safe and proper handling and use of hydrocarbon-based
solvents;

b. Safe and proper operation of machinery and equipment;

c. Adequate cleaning and maintenance of machinery and
equipment;

d. Incident reporting for any instances where the operator
does not follow the stated standard operating procedures
that identifies (i) the operator's name; (ii) the date and time
of the incident; (iii) the supervising employees to which
whom the incident report will be sent; and (iv) an incident
summary that includes whether any cannabis products or

other substances escaped from the closed-loop system, the
amount of escaped material, whether the material was
destroyed, and how the incident was resolved; and

e. Safe and proper disposal of waste created during
processes using hydrocarbon-based solvents.

11. A pharmaceutical processor using hydrocarbon-based
solvents shall ensure that any person using such solvents in
a closed-loop system:

a. Is fully trained on how to use the system;

b. Has direct access to applicable material safety data
sheets; and

c. Handles and stores the solvents safely.

C. If a pharmaceutical processor intends to use a flammable
solvent, then a designated industrial hygienist or professional
engineer that is not an employee of the pharmaceutical
processor must:

1. Establish a maximum amount of flammable solvents and
other flammable materials that may be stored within the
pharmaceutical processor facility in accordance with
applicable laws and regulations;

2. Determine what type of electrical equipment must be
installed within the room in which flammable solvents are to
be stored in accordance with applicable laws and
regulations;

3. Determine whether a gas monitoring system must be
installed within the room in which flammable solvents are to
be used or stored, and if required, the system's specifications
in accordance with applicable laws and regulations;

4. Determine whether a fire suppression system must be
installed within the room in which the flammable solvents
are to be used or stored, and if required, the system's
specifications in accordance with applicable laws and
regulations; and

5. Determine whether a fume vent hood or exhaust system
must be installed within the room in which a flammable
solvent will be used, and if required, the system's
specifications in accordance with applicable laws and
regulations.

D. If a pharmaceutical processor makes a material change to
its use of flammable solvents in any part of the manufacturing
process, a designated industrial hygienist or professional
engineer who is not an employee of the pharmaceutical
processor must recertify the standard operating procedures for
use of flammable solvents determined under subsection C of
this section.

E. A pharmaceutical processor shall maintain copies of all
reports generated by or received from the designated industrial
hygienist or professional engineer for inspection by the board.
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F. A pharmaceutical processor shall not store more
flammable solvents ensite—that on site than exceeds the
maximum amount allowable as identified by the designated
industrial hygienist or professional engineer.

G. A pharmaceutical processor shall ensure that all
appropriate safety and sanitary equipment, including personal
protective equipment, is provided to and appropriately used by
each employee handling a flammable solvent.

H. The board shall approve chemicals for use as hydrocarbon
or other flammable solvents in the cultivation, extraction,
production, or manufacturing of cannabis products based on
availability of testing for residual material of individual
solvents. Approved chemicals include:

1. Ethanol;
2. Ethyl acetate;
3. Ethyl ether;

4. Heptane;
5. Hexane;

6. Pentane;
7. 2-propanol (IPA);

8. Butane; and

9. Propane.

The board recognizes butane and propane as Class 3 solvents
with a permissible daily exposure of 50 mg per day.

3VAC10-50-70. Registration of products.

A. A pharmaceutical processor shall assign a product name to
each product of cannabis. The pharmaceutical processor shall
register each cannabis product name with the board in a
manner prescribed by the board prior to any dispensing and
shall associate each registered cannabis product name with a
specific laboratory test that includes the total cannabidiol
(CBD) and total tetrahydrocannabinol (THC), a terpenes
profile, and a list of all active ingredients, including:

1. Tetrahydrocannabinol (THC);
2. Tetrahydrocannabinol acid (THC-A);
3. Cannabidiols (CBD); and

4. Cannabidiolic acid (CBDA).
{IE o b}etallleal IG&I Aabis p|eduets_ ell I? ; e;;tetal cant ab|.d|el
B. A pharmaceutical processor shall not label two products
with the same registered cannabis product hame unless the
laboratory test results for each product indicate that the level
of each listed active ingredient varies by no more than 15%.

However, in cases where (i) the total tetrahydrocannabinol
(THC) concentration is less than five milligrams per dose, the

concentration of THC shall be within 0.5 milligrams per dose
and (ii) the total cannabidiol (CBD) concentration is less than
five milligrams per dose, the concentration of total CBD shall
be within 0.5 milligrams per dose.

C. The board shall not register any cannabis product name
that:

1. Is identical to or confusingly similar to the name of an
existing commercially available product;

2. Is identical to or confusingly similar to the name of an
unlawful product or substance;

3. Is confusingly similar to the registered cannabis product
name of a previously approved cannabis product;

4. Is obscene or indecent;

5. May encourage the use of marijuana or cannabis products
for recreational purposes;

6. May encourage the use of cannabis products for a disease
or condition other than the disease or condition the
practitioner intended to treat;

7. Is customarily associated with persons younger than the
age-of 18 years of age; or

8. Is related to the benefits, safety, or efficacy of the cannabis
product unless supported by substantial evidence or
substantial clinical data.

3VAC10-50-80. Dispensing of cannabis products.

A. A pharmacist in good faith may dispense cannabis
products to any patient, parent, legal guardian, or registered
agent as indicated on the written certification.

1. Prior to the initial dispensing of cannabis products
pursuant to each written certification, the pharmacist or
pharmacy technician at the location of the pharmaceutical
processor or cannabis dispensing facility shall view:

a. Offer patients, parents, legal guardians, and registered
agents the opportunity to consult with a pharmacist
regarding the use of cannabis products, including
information related to safe techniques for proper use and
storage of cannabis products and for disposal of the
products in a manner that renders them nonrecoverable;

b. View in person or by audiovisual means a current photo
identification of the patient, parent, legal guardian, or
registered agent—Fhepharmacist-or-pharmacy-technician
shallverify; and

c. Verify in the Virginia Prescription Monitoring Program
of the Department of Health Professions or other program
recognized by the board that amy—registrations,—if

applicable—are—current; the written certification has—net
expired; is valid and the date and quantity of the last

dispensing of cannabis products to the patient.
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2. A pharmacist or pharmacy technician employed by the
pharmaceutical processor or cannabis dispensing facility
shall make a paper or electronic copy of the current written
certification that provides an exact image of the document
that is clearly legible and shall maintain it on site or by
electronic means for two years. The pharmaceutical
processor and cannabis dispensing facility shall also provide
an electronic copy of the written certification to the board.

3. Prior to any subsequent dispensing, the pharmacist or
pharmacy technician shall verify that the written
certification on file has not expired. An employee or delivery
agent shall view a current photo identification and current
registration of the patient, parent, legal guardian, or
registered agent and shall maintain record of such viewing
in accordance with policies and procedures of the
pharmaceutical processor or cannabis dispensing facility.

B. A pharmacist may dispense a portion of a patient's 90-day
supply of cannabis product. The pharmacist may dispense the
remaining portion of the 90-day supply of cannabis products at
any time except that no patient, parent, legal guardian, or
registered agent shall receive more than a 90-day supply of
cannabis products for a patient in a 90-day period from any
pharmaceutical processor or cannabis dispensing facility. A
pharmaceutical processor or cannabis dispensing facility may
dispense more than one cannabis product to a patient at one
time. However, no more than four ounces of botanical cannabis
shall be dispensed for each 30-day period for which botanical
cannabis is dispensed. In determining the appropriate amount
of cannabis product to be dispensed to a patient, a pharmacist
shall consider all cannabis products dispensed and adjust the
amount dispensed accordingly.

C. A dispensing record shall be maintained for three years
from the date of dispensing, and the pharmacist or pharmacy
technician under the direct supervision of the pharmacist shall
affix a label to the container of cannabis product that-centains:
according to 3VAC10-70-40.

H: D. A pharmacist shall be responsible for verifying the
accuracy of the dispensed product in all respects prior to
dispensing and shall document that each verification has been
performed.

+ E. A pharmacist shall document a patient's self-assessment
of the effects of cannabis products in treating the patient's
diagnosed condition or disease or the symptoms thereof.
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J: F. If the authorization for botanical cannabis for a minor is
communicated verbally or in writing to the pharmacist at the
time of dispensing, the pharmacist shall also document such
authorization. A pharmaceutical processor or cannabis
dispensing facility shall maintain such documentation in
writing or electronically for three years from the date of
dispensing and such documentation shall be made available in
accordance with regulation.

K= G. A pharmacist shall exercise professional judgment to
determine whether to dispense cannabis products to a patient,
parent, legal guardian, or registered agent if the pharmacist
suspects that dispensing cannabis products to the patient,
parent, legal guardian, or registered agent may have negative
health or safety consequences for the patient or the public.

3VAC10-50-110. Disposal of cannabis products.

A. To mitigate the risk of diversion, a pharmaceutical
processor shall routinely and promptly dispose of undesired,
excess, unauthorized, obsolete, adulterated, misbranded, or
deteriorated green waste, extracts, and cannabis products, as
applicable. Green waste includes cannabis plants, seeds, and
parts of plants. Green waste shall be weighed, ground, and
combined with a minimum of 51% non-cannabis waste to
render the mixture inactive and unrecognizable. Once rendered
unrecognizable, green waste shall be considered agricultural
waste and may be disposed of accordingly.

B. The destruction and disposal of green waste, extracts, and

cannabis products, as applicable, shal—be—witnessed—bya
| . I bl o fical bi

facility-and shall be conducted under video surveillance. The
persons destroying and disposing of the green waste, extracts,
or cannabis products shall maintain and make available a
separate record of each occurrence of destruction and disposal
indicating:

1. The date and time of destruction and disposal;

2. The manner of destruction and disposal;

3. The name and quantity of cannabis product and green
waste destroyed and disposed of; and

4. The signatures of the persons destroying and disposing of
the green waste, extracts, or cannabis products.

C. Disposal of green waste may be by incineration, inert
composting, or any other means of disposal or destruction.

D. A pharmaceutical processor may sell or otherwise
distribute inert composted green waste.

E. The record of destruction and disposal shall be maintained
at the pharmaceutical processor or cannabis dispensing facility
for three years from the date of destruction and disposal.

VAR. Doc. No. R25-8120; Filed October 28, 2024, 5:20 p.m.

Proposed Regulation

REGISTRAR'S NOTICE: The Board of Directors of the
Virginia Cannabis Control Authority is claiming an exemption
from the Administrative Process Act in accordance with § 4.1-
1602 of the Code of Virginia, which exempts adoption of
regulations if prior to adoption, the board publishes a notice of
opportunity to comment in the Virginia Register of
Regulations and posts the action on the Virginia Regulatory
Town Hall. Such notice of opportunity to comment shall
contain (i) a summary of the proposed regulation; (ii) the text
of the proposed regulation; and (iii) the name, address, and
telephone number of the agency contact person responsible for
receiving public comments. Such notice shall be made at least
60 days in advance of the last date prescribed in such notice for
submittals of public comment.

Title of Regulation: 3VAC10-60. Testing of Cannabis
Products (amending 3VAC10-60-10, 3VAC10-60-20).

Statutory Authority: 88 4.1-601, 4.1-604, and 4.1-606 of the
Code of Virginia.

Public Hearing Information: No public hearing is currently
scheduled.

Public Comment Deadline: January 16, 2025.

Agency Contact: Jake Shuford, Legislative and Regulatory
Manager, Virginia Cannabis Control Authority, 333 East
Franklin Street, Richmond, VA 23219, telephone (804) 873-
9038, or email jake.shuford@cca.virginia.gov.

Summary:

The amendments (i) clarify and implement § 4.1-1602 D of
the Code of Virginia, which addresses independent
laboratory testing standards and requires certain cannabis
products to be homogenized for laboratory testing; (ii)
clarify the standards for microbiological, mycotoxin, and
residual solvent testing standards by specifying the
applicable part of a document incorporated by reference
and, where possible, including standards in the regulation
rather than referring to external documents; and (iii)
pursuant to Chapter 732 of the 2024 Acts of Assembly,
extend the expiration of cannabis products from six months
to 12 months.

3VAC10-60-10. Definitions.

In addition to words and terms defined in the Cannabis
Control Act (8 4.1-600 et seq. of the Code of Virginia), the
following words and terms when used in this chapter shall have
the following meanings, unless the context clearly indicates
otherwise:

"Batch™ means a quantity of (i) cannabis oil from a production
lot or (ii) harvested botanical cannabis product that is identified
by a batch number or other unique identifier.

GControl-Autherity.
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"Cannabis cultivation facility" means a location at which the
board has authorized a pharmaceutical processor to cultivate
cannabis plants pursuant to § 4.1-1602 of the Code of Virginia
and the requirements of 3VAC10-30-160.

"ISO/IEC 17025" means the general requirements specified
by the joint technical committee of the International
Organization for Standardization (ISO) and the International
Electrotechnical Commission (IEC) for the competence of
testing and calibration laboratories.

"Medical cannabis facility" means a pharmaceutical
processor, cannabis dispensing facility, or cannabis cultivation
facility.

"Production” or "produce™ means the manufacture, planting,
preparation, cultivation, growing, harvesting, propagation,
conversion, or processing of marijuana for the creation of
usable cannabis, botanical cannabis, or a cannabis product
derived thereof (i) directly or indirectly by extraction from
substances of natural origin; (ii) independently by means of
chemical synthesis; or (iii) by a combination of extraction and
chemical synthesis. "Production™ or "produce” includes any
packaging or repackaging of the substance or labeling or
relabeling of its container.

"Qualifying patient” means a Virginia resident who has
received from a practitioner, as defined in § 4.1-1600 of the
Code of Virginia, a written certification for the use of cannabis
products for treatment of or to alleviate the symptoms of any
diagnosed condition or disease.

3VAC10-60-20. Laboratory requirements.

A. No pharmaceutical processor or cannabis cultivation
facility shall utilize a laboratory to handle, test, or analyze
cannabis products unless such laboratory:

1. Is independent from all other persons involved in the
cannabis industry in Virginia, which shall mean that no
person with a direct or indirect interest in the laboratory shall
have a direct or indirect financial interest in a pharmacist,
pharmaceutical processor, cannabis dispensing facility,
certifying practitioner, or any other entity that may benefit
from the production, manufacture, dispensing, sale,
purchase, or use of cannabis products;

2. Has employed at least one person to oversee and be
responsible for the laboratory testing who has earned from a
college or university accredited by a national or regional
certifying authority at least (i) a master's level degree in
chemical or biological sciences and a minimum of two years
of post-degree laboratory experience or (ii) a bachelor's
degree in chemical or biological sciences and a minimum of
four years of post-degree laboratory experience;

3. Has obtained a controlled substances registration
certificate pursuant to § 54.1-3423 of the Code of Virginia
authorizing the testing of cannabis products;

4. Has provided proof to the board of accreditation in testing
and calibration in accordance with the most current version
of the International Standard for Organization and the
ISO/IEC 17025 or proof that the laboratory has applied for
accreditation in testing and calibration in the most current
version of ISO/IEC 17025. Any testing and calibration
method utilized to perform a cannabis-related analysis for
pharmaceutical processors shall be in accordance with the
laboratory's ISO/IEC 17025 accreditation. The accrediting
body shall be recognized by International Laboratory
Accreditation Cooperation.

a. A laboratory applying for authorization to provide
cannabis-related analytical tests for pharmaceutical
processors shall receive ISO/IEC 17025 accreditation
within two years from the date the laboratory applied for
ISO/IEC 17025 accreditation. A laboratory may request,
and the board may grant for good cause shown, additional
time for the laboratory to receive ISO/IEC 17025
accreditation.

b. A laboratory shall send proof of ISO/IEC 17025
accreditation to the board for cannabis-related analytical
test methods for pharmaceutical processors for which it
has received ISO/IEC 17025 accreditation no later than
five business days after the date in which the accreditation
was received.

c. A laboratory may use nonaccredited analytical test
methods so long as the laboratory has commenced an
application for ISO/IEC 17025 accreditation for analytical
test methods for cannabis-related analysis for
pharmaceutical processors. No laboratory shall use
nonaccredited analytical test methods for cannabis-related
analysis for pharmaceutical processors if it has applied for
and has not received ISO/IEC 17025 accreditation within
two years. The laboratory may request, and the board may
grant for good cause shown, additional time for the
laboratory to utilize nonaccredited analytical test methods
for cannabis-related analysis.

d. At such time that a laboratory loses its ISO/IEC 17025
accreditation for any cannabis-related analytical test
methods for pharmaceutical processors, it shall inform the
board within 24 hours. The laboratory shall immediately
stop handling, testing, or analyzing cannabis for
pharmaceutical processors; and

5. Complies with a transportation protocol for transporting
cannabis or cannabis products to or from itself or to or from
pharmaceutical processors.

B. After processing and before dispensing the cannabis oil
product, a pharmaceutical processor shall make a sample
available from each homogenized batch of product for a
laboratory to (i) test for microbiological contaminants,
mycotoxins, heavy metals, residual solvents, and pesticide
chemical residue; and (ii) conduct an active ingredient analysis
and terpenes profile. Each laboratory shall determine a valid
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sample size for testing, which may vary due to sample matrix,
analytical method, and laboratory-specific procedures. A
minimum sample size of 0.5% of individual units for
dispensing or distribution from each homogenized batch of
cannabis oil is required to achieve a representative sample for
analysis. Laboratories shall perform a visual inspection for
homogeneity and reject heterogeneous samples.

C. A pharmaceutical processor or cannabis cultivation facility
shall make a sample available from each harvest batch of
botanical cannabis product to (i) test for microbiological
contaminants, mycotoxins, heavy metals, pesticide chemical
residue, water activity, and moisture content and (ii) conduct
an active ingredient analysis and terpenes profile. in

. L le_size inaf
batch-ofbetanical-cannabis-the The certified testing laboratory
may determine the minimum sample size for testing from each
batch. The sample must be representative of the entire batch to
include selection from various points in the batch lot and be of
sufficient sample size to allow for analysis of all required tests.

D. From the time that a batch of cannabis product has been
sampled for testing until the laboratory provides the results
from its tests and analysis, the pharmaceutical processor shall
segregate and withhold from use the entire batch, except the
samples that have been removed by the laboratory for testing.
During this period of segregation, the pharmaceutical
processor shall maintain the batch in a secure, cool, and dry
location so as to prevent the batch from becoming
contaminated or losing its efficacy.

E. Under no circumstances shall a pharmaceutical processor
or cannabis dispensing facility sell a cannabis product prior to
the time that the laboratory has completed its testing and
analysis and provided a certificate of analysis to the
pharmaceutical processor.

F. The processor shall require the laboratory to immediately
return or properly dispose of any cannabis products and
materials upon the completion of any testing, use, or research.

G. A sample of cannabis oil product shall pass the
microbiological, mycotoxin, heavy metal, or residual solvent
test based on the standards set forth in this subsection;the. The
batch may be remediated with further processing.

1. For purposes of the microbiological test, a cannabis oil
sample shall be deemed to have passed if it satisfies the
standards set forth in Table 1 of Section 1111 of the United
States Pharmacopeia.

2. For purposes of the mycotoxin test, a sample of cannabis
oil product shall be deemed to have passed if it-meets-the

follewing-standards: the sum of aflatoxins B1, B2, G1, and

G2 and ochratoxin A is less than 20 parts per billion.

Soecificati
Aflatoxin-B1

<20-uglkg-of Substance

Aflatoxin-B2 <20-ug/kg-of-Substance
Aflatoxin-GL <20-uglkg-of-Substance
Aflatoxin-G2 <20-uglkg-of-Substance
Ochratoxi-A <20-ugtkg-of-Substanee

3. For purposes of the heavy metal test, a sample of cannabis
oil product shall be deemed to have passed if it meets the
following standards:

Metal Limits - parts per million
(ppm)
Arsenic <10 ppm
Cadmium <4.1 ppm
Lead <10 ppm
Mercury <2 ppm

4. For purposes of the pesticide chemical residue test, a
sample of cannabis oil product shall be deemed to have
passed if it satisfies the most stringent acceptable standard
for a pesticide chemical residue in any food item as set forth
in Subpart C of the federal Environmental Protection
Agency's regulations for Tolerances and Exemptions for
Pesticide Chemical Residues in Food (40 CFR Part 180).

5. For purposes of the active ingredient analysis, a sample of
the cannabis oil product shall be tested for:

a. Tetrahydrocannabinol (THC);

b. Tetrahydrocannabinol acid (THC-A);
c. Cannabidiols (CBD); and

d. Cannabidiolic acid (CBDA).

6. For the purposes of the residual solvent test, a sample of
the cannabis oil product shall be deemed to have passed if i

rmeets—the—standards—and—hmits—recommended—by—the
. hal ot ic 1]

the sample contains 290 parts per million or less of hexane
and 5,000 parts per million or less of the other solvents
approved under 3VAC10-50-60 H.

H. A sample of botanical cannabis product shall pass the
microbiological, mycotoxin, heavy metal, water activity, or
moisture content test based on the standards set forth in this
subsection.

1. For purposes of the microbiological test, a botanical
cannabis sample shall be deemed to have passed if it satisfies
the standards set forth in the most current American Herbal
Pharmacopoeia Cannabis Inflorescence Standards of
Identity, Analysis, and Quality Control.

2. For purposes of the mycotoxin test, a sample of botanical
cannabis shall be deemed to have passed if it-meets—the
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follewing-standards: the sum of aflatoxins B1, B2, G1, and

G2 and ochratoxin A is less than 20 parts per billion.

Test Specificati
AflatoxinB1 <20-ugfkg-of-Substance
AdlatoxinB2 <20-ugfkg-of- Substance
Adlatoxin G1 <20-ugfkg-of- Substance
Adlatoxin G2 <20-ugfkg-of- Substance
OchratoxinA <20-uglkg-ofSubstanee

3. For purposes of the heavy metal test, a sample of botanical
cannabis shall be deemed to have passed if it meets the
following standards:

G and H of this section at the same time that it transmits those
results to the pharmaceutical processor. In addition, the
laboratory shall maintain the laboratory test results and make
them available to the board or an agent of the board.

K. Each medical cannabis facility shall have such laboratory
results available upon request to patients, parents, legal
guardians, registered agents, practitioners who have certified
qualifying patients, the board, or an agent of the board.

VAR. Doc. No. R25-8119; Filed October 28, 2024, 5:21 p.m.

Proposed Regulation

Metal Limits - parts per million (ppm)
Arsenic <10 ppm
Cadmium <4.1 ppm
Lead <10 ppm
Mercury <2 ppm

4. For purposes of the pesticide chemical residue test, a
sample of botanical cannabis shall be deemed to have passed
if it satisfies the most stringent acceptable standard for a
pesticide chemical residue in any food item as set forth in
Subpart C of the federal Environmental Protection Agency's
regulations for Tolerances and Exemptions for Pesticide
Chemical Residues in Food (40 CFR Part 180).

5. For purposes of the active ingredient analysis, a sample of
the botanical cannabis shall be tested for:

a. Total tetrahydrocannabinol (THC); and
b. Total cannabidiol (CBD).

6. For the purposes of water activity and moisture content
for botanical cannabis, the botanical cannabis shall be
deemed to have passed if the water activity rate does not
exceed 0.65Aw and the moisture content does not exceed
15%.

I. If a sample of cannabis product passes the required tests
listed in subsections G and H of this section, the entire batch
may be utilized by the processor for immediate packaging and
labeling for sale. An expiration date shall be assigned to the
product that is based upon validated stability testing that
addresses product stability when opened and the shel-life shelf
life for unopened products, except stability testing shall not be
required for cannabis products if an expiration date of six 12
months or less from the date of the cannabis product
registration approval is signed.

J. The processor shall require the laboratory to file with the
board an electronic copy of each laboratory test result for any
batch that does not pass the required tests listed in subsections

REGISTRAR'S NOTICE: The Board of Directors of the
Virginia Cannabis Control Authority is claiming an exemption
from the Administrative Process Act in accordance with § 4.1-
1602 of the Code of Virginia, which exempts adoption of
regulations if prior to adoption, the board publishes a notice of
opportunity to comment in the Virginia Register of
Regulations and posts the action on the Virginia Regulatory
Town Hall. Such notice of opportunity to comment shall
contain (i) a summary of the proposed regulation; (ii) the text
of the proposed regulation; and (iii) the name, address, and
telephone number of the agency contact person responsible for
receiving public comments. Such notice shall be made at least
60 days in advance of the last date prescribed in such notice for
submittals of public comment.

Titles of Requlations: 3VAC10-70. Labeling and Packaging
(amending 3VAC10-70-10, 3VAC10-70-20, 3VAC10-70-
30; adding 3VAC10-70-40, 3VAC10-70-50).

3VAC10-80. Enforcement (amending 3VAC10-80-10).

Statutory Authority: 88 4.1-601, 4.1-604, and 4.1-606 of the
Code of Virginia.

Public Hearing Information: No public hearing is currently
scheduled.

Public Comment Deadline: January 16, 2025.

Agency Contact: Jake Shuford, Legislative and Regulatory
Manager, Virginia Cannabis Control Authority, 333 East
Franklin Street, Richmond, VA 23219, telephone (804) 873-
9038, or email jake.shuford@cca.virginia.gov.

Summary:

The amendments (i) define "universal symbol” and require
the symbol to be included on the package of cannabis
products as is customary in other medical cannabis
programs; (ii) increase product transparency for patients by
adding or specifying labeling requirements such as product
descriptions and use instructions, child and safety warnings,
and information required on the immediate container; and
(iii) pursuant to Chapter 732 of the 2024 Acts of
Assembly,extend the expiration date of cannabis products
from six months to 12 months.
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3VAC10-70-10. Definitions.

In addition to words and terms defined in the Cannabis
Control Act (8 4.1-600 et seq. of the Code of Virginia), the
following words and terms when used in this chapter shall have
the following meanings, unless the context clearly indicates
otherwise:

"Batch™ means a quantity of (i) cannabis oil from a production
lot or (ii) harvested botanical cannabis product that is identified
by a batch number or other unique identifier.

Control-Autherity

"Production” or "produce™ means the manufacture, planting,
preparation, cultivation, growing, harvesting, propagation,
conversion, or processing of marijuana for the creation of
usable cannabis, botanical cannabis, or a cannabis product
derived thereof (i) directly or indirectly by extraction from
substances of natural origin; (ii) independently by means of
chemical synthesis; or (iii) by a combination of extraction and
chemical synthesis. "Production™ or "produce” includes any
packaging or repackaging of the substance or labeling or
relabeling of its container.

"Universal symbol" means the image established by the
authority and made available on the authority's website
indicating that the package contains medical cannabis.

3VAC10-70-20. Labeling of bateh-of cannabis products.

A.
adulterated Each container and layer of packaging containing
cannabis shall prominently display the universal symbol.

B. Cannabis products produced as a batch shall be:
1. Unadulterated;

2. Processed, packaged, and labeled according to the U.S.
Food and Drug Administration's Current Good
Manufacturing Practice in Manufacturing, Packaging,
Labeling, or Holding Operations for Dietary Supplements
(21 CFR Part 111); and

2- 3. Labeled with:

a. The name and address of the pharmaceutical processor;

b. The cannabis product name that was registered with the
board pursuant to 18\AC110-20-285 § 4.1-1603.2 of the
Code of Virginia;

c. A description of the product's purpose and instructions
for use;

d. Child and safety warnings, as approved by the authority,

cannabis obtained through distribution from another
pharmaceutical processor, so as to facilitate any warnings
or recalls the board or pharmaceutical processor deem
appropriate;

& f. The date of testing and packaging;

e g. For products produced from bulk cannabis oil,
botanical cannabis, or usable cannabis obtained through
distribution from another pharmaceutical processor, the
name and address of the testing laboratory;

£ h. The expiration date, which shall be six 12 months or
less from the date of the cannabis product registration
approval, unless supported by stability testing;

¢ i. The quantity of cannabis products contained in the
batch;

k- . A terpenes profile and a list of all active and inactive
ingredients, including:

(1) Tetrahydrocannabinol (THC);

(2) Tetrahydrocannabinol acid (THC-A);

(3) Cannabidiol (CBD); and

(4) Cannabidiolic acid (CBDA);

g ical bi et ¢ onl |
cannabidio{CBD)-and-totaHtetrahydrocannabine{THC);
j= k. For cannabis oil products, pass or fail rating based on
the laboratory's microbiological, mycotoxins, heavy
metals, residual solvents, and pesticide chemical residue
analysis; and

k- 1. For botanical cannabis products, a pass or fail rating
based on the laboratory's microbiological, mycotoxins,
heavy metals, pesticide chemical residue analysis, water
activity, and moisture content.

C. If the immediate container is too small, then an outer layer
of packaging shall include the requirements of subdivision B 3

of this section and the immediate container shall include:

1. Pharmaceutical processor name, telephone number, and
email or website;

2. The cannabis product name that was registered with the
board pursuant to § 4.1-1603.2 of the Code of Virginia;

3. The serial number assigned to the product during
production;

4. A prominently printed expiration date;

5. The quantity of cannabis products by weight, volume, or
count and weight; and

6. A list of all active ingredients, including:

in a conspicuous font;

e. A unique serial number that matches the product with
the pharmaceutical processor batch and lot number,
including the cultivator and manufacturer if produced
from bulk cannabis oil, botanical cannabis, or usable

a. Tetrahydrocannabinol (THC);

b. Tetrahydrocannabinol acid (THC-A);
c. Cannabidiol (CBD); and

d. Cannabidiolic acid (CBDA).
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D. Labels may be accordion, expandable, extendable, or

3VAC10-70-40. Dispensing label requirements.

layered to permit labeling of containers of any manner of size
or shape.

E. Cannabis vaporizer cartridges shall bear a universal

A. The pharmacist or pharmacy technician under the direct

supervision of the pharmacist shall affix a label, in a manner

provided by the board, to each cannabis product, including:

symbol no smaller than one-quarter-inch wide by one-quarter-
inch high that is engraved, printed, or affixed with a sticker.

F. No pharmaceutical processor shall label cannabis products
as "organic" unless the cannabis plants have been organically
grown and the cannabis oil products have been produced,
processed, manufactured, and certified to be consistent with

1. A serial number assigned to the dispensing of the
product;

2. The cannabis product name that was reqgistered with the
board pursuant to 3VAC10-50-70 and its strength;

3. The serial number assigned to the product during

organic standards in compliance with 7 CFR Part 205.

3VAC10-70-30. Labeling of bulk cannabis oil, botanical
cannabis, and usable cannabis.

A. Bulk cannabis oil, botanical cannabis, and usable cannabis
shall not be adulterated.

B. Bulk cannabis oil, botanical cannabis, and usable
cannabis produced for wholesale distribution shall be:

1. Processed, packaged, and labeled according to the U.S.
Food and Drug Administration's Current Good
Manufacturing Practice in Manufacturing, Packaging,
Labeling, or Holding Operations for Dietary Supplements
(21 CFR Part 111), except as exempted in this section;

2. Packaged in a tamper-evident container; and

3. Labeled with:

a. The name and addresses of the pharmaceutical
processor distributing the product and the pharmaceutical
processor receiving the product;

b. The quantity or weight of the cannabis oil, botanical
cannabis, or usable cannabis in the container;

c. Identification of the contents of the container, including
a brief description of the type or form of cannabis oil,
botanical cannabis, or usable cannabis and the strain name,
as appropriate;

d. The prominent statement "Not Packaged for Final
Sale™;

e. A unique serial number that will match a cannabis
product with the cultivator and manufacturer and lot or
batch number so as to facilitate any warnings or recalls the
board or pharmaceutical processor deem appropriate; and

f. The dates date of harvestand packaging and, for
botanical cannabis, the date of harvest.

C. Cannabis products produced from bulk cannabis oil,
botanical cannabis, and usable cannabis shall comply with all
laboratory testing and labeling requirements prior to
dispensing.

production;
4. The date of dispensing the cannabis product;

5. The guantity of cannabis products dispensed;

6. A terpenes profile and a list of all active ingredients,
including:

a. Tetrahydrocannabinol (THC);

b. Tetrahydrocannabinol acid (THC-A);

¢. Cannabidiol (CBD); and

d. Cannabidiolic acid (CBDA);
7. A pass rating based on the laboratory's microbiological,
mycotoxins, heavy metals, residual solvents, and pesticide

chemical residue analysis and, for botanical cannabis, the
water activity and moisture content analysis;

8. The name of the patient;

9. The name of the certifying practitioner;

10. Directions for use as may be provided by the
practitioner, on the written certification or otherwise, or the
dispensing pharmacist;

11. For botanical cannabis, the amount recommended by
the practitioner or dispensing pharmacist;

12. The name or initials of the dispensing pharmacist;

13. The name, address, and telephone number of the
pharmaceutical processor or cannabis dispensing facility;

14. Any necessary cautionary statement;

15. A prominently printed expiration date; and

16. The recommended conditions of use and storage from
the pharmaceutical processor or cannabis dispensing
facility that can be read and understood by the ordinary
individual.

B. The label shall be exempt from containing the items
listed in subdivisions A 6, A 7, and A 15 of this section if the
items are included on the batch label as required in 3VAC10-
70-20 and are clearly visible to the patient.

C. No person, except a pharmacist or a pharmacy technician
operating under the direct supervision of a pharmacist, shall
alter, deface, or remove any label so affixed.
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3VAC10-70-50.
requirements.
A. Packaging shall be child-resistant, except as provided in

3VAC10-40-20 A, tamper-resistant, and light-resistant based
on the following standards:

Medical cannabis packaging

1. A package shall be deemed child-resistant if it satisfies the
standard for "special packaging" as set forth in the Poison
Prevention Packaging Act of 1970 Regulations, 16 CFR
1700.1(b)(4). A pharmaceutical processor shall maintain a
copy of the certificate showing that any packaging
containing medical cannabis is child-resistant and complies
with the requirements of 16 CFR 1700.15 and 16 CFR
1700.25;

2. A package shall be deemed tamper-resistant if it has one
or more indicators or barriers to entry that would preclude
its contents from being accessed or adulterated without
indicating to a reasonable person that the package was
breached; and

3. A package shall be deemed light-resistant if it is entirely
and uniformly opaque and protects the whole of its contents

"Registration" means an identification card or other document
issued by the board that identifies a person as a qualifying
patient, parent, legal guardian, or registered agent that has
voluntarily registered with the board.

VA.R. Doc. No. R25-8118; Filed October 28, 2024, 5:22 p.m.

L 4 L 4

TITLE 4. CONSERVATION AND NATURAL
RESOURCES

MARINE RESOURCES COMMISSION

Final Regulation

REGISTRAR'S NOTICE: The Marine Resources Commission
is claiming an exemption from the Administrative Process Act
in accordance with § 2.2-4006 A 11 of the Code of Virginia;
however, the commission is required to publish the full text of
final regulations.

Title of Regulation: 4VAC20-270. Pertaining to Blue Crab

from the effects of light.

B. No packaging shall (i) bear any reasonable resemblance to
a__ trademarked, characteristic, _or  product-specialized

Fishery (adding 4VAC20-270-57).
Statutory Authority: § 28.1-201 of the Code of Virginia.
Effective Date: November 1, 2024.

packaging of any commercially available candy, shack, baked
good, or beverage or (ii) be visually similar to packaging used
for any good that is marketed to an audience reasonably
expected to be younger than 21 years of age.

3VAC10-80-10. Definitions.

In addition to words and terms defined in the Cannabis
Control Act (8 4.1-600 et seq. of the Code of Virginia), the
following words and terms when used in this chapter shall have
the following meanings, unless the context clearly indicates
otherwise:

Control-Autherity-

"Certification" means a written statement, consistent with
requirements of § 4.1-1601 of the Code of Virginia, issued by
a practitioner for the use of cannabis products for treatment of

or to alleviate the symptoms of any diagnosed condition or
disease determined by the practitioner to benefit from such use.

"Medical cannabis facility" means a pharmaceutical
processor, cannabis dispensing facility, or cannabis cultivation
facility.

"Qualifying patient” means a Virginia resident who has
received from a practitioner, as defined in § 4.1-1600 of the
Code of Virginia, a written certification for the use of cannabis
products for treatment of or to alleviate the symptoms of any
diagnosed condition or disease.

Agency Contact: Jennifer Farmer, Regulatory Coordinator,
Marine Resources Commission, 380 Fenwick Road, Building
96, Fort Monroe, VA 23651, telephone (757) 247-2248, FAX
(757) 247-2002, or email jennifer.farmer@mrc.virginia.gov.

Summary:

The amendments close the winter crab dredge fishery
season from December 1, 2024, through March 31, 2025.

4VAC20-270-57. Crab dredge fishery.

In accordance with the provisions of § 28.2-707 of the Code
of Virginia, the crab dredging season of December 1, 2024,
through March 31, 2025, is closed, and it shall be unlawful to
use a dredge for catching crabs from the waters of the
Commonwealth during that season.

VAR. Doc. No. R25-8110; Filed October 28, 2024, 3:06 p.m.

DEPARTMENT OF ENERGY

Final Regulation

REGISTRAR'S NOTICE: The Department of Energy is
claiming an exemption from Article 2 of the Administrative
Process Act in accordance with § 2.2-4006 A 4 a of the Code
of Virginia, which excludes regulations that are necessary to
conform to changes in Virginia statutory law or the
appropriation act where no agency discretion is involved. The
department will receive, consider, and respond to petitions by
any interested person at any time with respect to
reconsideration or revision.
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Title of Regulation: 4VAC25-31. Reclamation Regulations
for Mineral Mining (amending 4VAC25-31-70).

Statutory Authority: 8§ 45.2-103 and 45.2-1202 of the Code of
Virginia.

Effective Date: December 18, 2024.

Agency Contact: Larry Corkey, Policy and Planning Manager,
Department of Energy, 1100 Bank Street, Eighth Floor,

Richmond, VA 23219-3402, telephone (804) 692-3239, or
email larry.corkey@energy.virginia.gov.

Summary:
Pursuant to Chapter 224 of the 2024 Acts of Assembly, the
amendments update rules regarding the construction or
expansion of farm ponds when the farm pond is being
increased beyond a one-time occurrence.

4VAC25-31-70. Exemptions.
A. These regulations shall not apply to:

1. Excavation or grading when conducted solely to aid on-
site farming or construction. Such exemption shall not be
construed to limit a landowner in a one-time construction or
expansion of a farm pond for agricultural irrigation or
provision of water for livestock to beneficially reuse the soil
or sand, provided that such pond construction or expansion
project (i) is a one-time activity on that parcel of land, (ii) is
completed within six months, (iii) results in a pond that is
less than three acres in total, and (iv) has all necessary
permits and local approvals in place before such activity

beqins;

2. Mining of coal, unless the coal is mined incidental to the
mining of minerals;

3. Searching, prospecting, exploring, or investigating for
minerals by drilling; and

4. Excavation or grading when conducted by an agency or
governmental unit of the Commonwealth, local government,
or the federal government using government employees.

B. The surface extraction of minerals shall not constitute
mineral mining unless:

1. The mineral is extracted for its unique or intrinsic
characteristics; or:

2. The mineral requires processing prior to its intended use.

C. When considering whether an operation is exempt, the
director shall consider the length of time or duration of the
activity, whether it is a one-time activity, and whether all
necessary permits and approvals are in place before the activity
begins.

VA.R. Doc. No. R25-8024; Filed October 22, 2024, 9:29 a.m.

Final Regulation

REGISTRAR'S NOTICE: The Department of Energy is
claiming an exemption from Article 2 of the Administrative
Process Act in accordance with § 2.2-4006 A 4 a of the Code
of Virginia, which excludes regulations that are necessary to
conform to changes in Virginia statutory law or the
appropriation act where no agency discretion is involved. The
department will receive, consider, and respond to petitions by
any interested person at any time with respect to
reconsideration or revision.

Titles of Regulations: 4VAC25-31. Reclamation Regulations
for Mineral Mining (amending 4VAC25-31-360).

4VAC25-40. Safety and Health Regulations for Mineral
Mining (adding 4VAC25-40-389).

Statutory Authority: §§ 45.2-103 and 45.2-1202 of the Code of
Virginia.

Effective Date: December 18, 2024.

Agency Contact: Larry Corkey, Policy and Planning Manager,
Department of Energy, 1100 Bank Street, Eighth Floor,
Richmond, VA 23219-3402, telephone (804) 692-3239, or
email larry.corkey@energy.virginia.gov.

Summary:
Pursuant to Chapter 135 of the 2024 Acts of Assembly, the
amendments prohibit use of cyanide or cyanide compound
in mineral mining or processing operations.

4VAC?25-31-360. Operation and reclamation.

A. Mining operations shall be conducted to minimize adverse
effects on the environment and facilitate integration of
reclamation with mining operations according to the special
requirements of individual mineral types and the approved
operation, drainage, and reclamation plans. Mining shall be
conducted to minimize the acreage that is disturbed, and
reclamation shall be conducted simultaneously with mining to
the extent feasible. No mining operation shall use cyanide or a
cyanide compound in any mineral mining or processing

operation.
B. Open pit mining of unconsolidated material shall be

performed in such a way that extraction and reclamation are
conducted simultaneously.

C. Mining activities shall be conducted so that the impact on
water quality and quantity are minimized. Mining below the
water table shall be done in accordance with the mining plan
under 4VAC25-31-130.

D. Permanent lakes or ponds created by mining shall be equal
to or greater than four feet deep, or otherwise constructed in a
manner acceptable to the director.

E. Excavation shall be done in such a manner as to keep storm
drainage flowing toward sediment control structures.
Diversions shall be used to minimize storm runoff over
disturbed areas.

Volume 41, Issue 7

Virginia Register of Regulations

November 18, 2024

801



mailto:larry.corkey@energy.virginia.gov
mailto:larry.corkey@energy.virginia.gov

Regulations

F. The mining operation shall be planned to enhance the
appearance to the public during mining and to achieve
simultaneous and final reclamation.

G. At the completion of mining, all entrances to underground
mines shall be closed or secured and the surface area reclaimed
in accordance with the mineral mining plan.

H. Reclamation shall be completed to allow the post-mining
land use to be implemented. After reclamation, the post mining
land use shall be achievable and compatible with surrounding
land use. All necessary permits and approvals for the post-
mining land use shall be obtained prior to implementation.

4VVAC25-40-389. Prohibition on cyanide.

No miner or other person shall use cyanide or a cyanide
compound in any mineral mining or processing operation.

VA.R. Doc. No. R25-8026; Filed October 22, 2024, 9:30 a.m.

L 4 L 4

TITLE 9. ENVIRONMENT
STATE WATER CONTROL BOARD

Final Regulation

REGISTRAR'S NOTICE: The following regulatory action is
exempt from Article 2 of the Administrative Process Act in
accordance with 8 2.2-4006 A 4 c of the Code of Virginia,
which excludes regulations that are necessary to meet the
requirements of federal law or regulation provided such
regulations do not differ materially from those required by
federal law or regulation. The State Water Control Board is
also claiming an exemption from the Administrative Process
Act in accordance with § 2.2-4006 A 3 of the Code of Virginia,
which excludes regulations that consist only of changes in style
or form or corrections of technical errors. The board will
receive, consider, and respond to petitions by any interested
person at any time with respect to reconsideration or revision.

Titles of Requlations: 9VAC25-31. Virginia Pollutant
Discharge Elimination System (VPDES) Permit Regulation
(amending 9VAC25-31-25).

9VAC25-32. Virginia Pollution Abatement (VPA) Permit
Regulation (amending 9VAC25-32-25).

9VAC25-110. Virginia Pollutant Discharge Elimination
System (VPDES) General Permit Regulation for Domestic
Sewage Discharges of Less Than or Equal to 1,000 Gallons
Per Day (amending 9VAC25-110-15).

9VAC25-115. Virginia Pollutant Discharge Elimination
System (VPDES) General Permit Regulation for Seafood
Processing Facilities (amending 9VAC25-115-15).

9VAC25-120. Virginia Pollutant Discharge Elimination
System (VPDES) General Permit Regulation for

Discharges from  Groundwater Remediation  of
Contaminated  Sites,  Dewatering  Activities  of
Contaminated Sites, and Hydrostatic Tests (amending
9VAC25-120-15).

9VAC25-151. Virginia Pollutant Discharge Elimination
System (VPDES) General Permit Regulation for
Discharges of Stormwater Associated with Industrial
Activity (amending 9VAC25-151-15).

9VAC25-190. Virginia Pollutant Discharge Elimination
System (VPDES) General Permit Regulation for
Nonmetallic Mineral Mining (amending 9VAC25-190-15).

9VAC25-193. Virginia Pollutant Discharge Elimination
System (VPDES) General Permit Regulation for Concrete
Products Facilities (amending 9VAC25-193-15).

9VAC25-194. Virginia Pollutant Discharge Elimination
System (VPDES) General Permit Regulation for Vehicle
Wash Facilities and Laundry Facilities (amending
9VAC25-194-15).

9VAC25-196. Virginia Pollutant Discharge Elimination
System (VPDES) General Permit for Noncontact Cooling
Water Discharges of 50,000 Gallons Per Day or Less
(amending 9VAC25-196-15).

9VAC25-210. Virginia Water Protection Permit Program
Regulation (amending 9VAC25-210-90).

9VAC25-610. Groundwater Withdrawal
(amending 9VAC25-610-130).

9VAC25-630. Virginia Pollution Abatement Regulation
and General Permit for Poultry Waste Management
(amending 9VAC25-630-50).

9VAC25-660. Virginia Water Protection General Permit
for Impacts Less Than One-Half Acre (amending 9VAC25-
660-100).

9VAC25-670. Virginia Water Protection General Permit
for Facilities and Activities of Utility and Public Service
Companies Regulated by the Federal Energy Regulatory
Commission or the State Corporation Commission and
Other Utility Line Activities (amending 9VAC25-670-100).
9VAC25-680. Virginia Water Protection General Permit
for Linear Transportation Projects (amending 9VAC25-
680-100).

9VAC25-690. Virginia Water Protection General Permit
for Impacts from Development and Certain Mining
Activities (amending 9VAC25-690-100).

9VAC25-790. Sewage Collection and
Regulations (amending 9VAC25-790-210).
9VAC25-800. Virginia Pollutant Discharge Elimination
System (VPDES) General Permit Regulation for
Discharges Resulting from the Application of Pesticides to
Surface Waters (amending 9VAC25-800-15).
9VAC25-820. General Virginia Pollutant Discharge
Elimination System (VPDES) Watershed Permit
Regulation for Total Nitrogen and Total Phosphorus

Regulations
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Discharges and Nutrient Trading in the Chesapeake Bay
Watershed in Virginia (amending 9VAC25-820-15).

9VAC25-860. Virginia Pollutant Discharge Elimination
System General Permit Regulation for Potable Water
Treatment Plants (amending 9VAC25-860-15).

9VAC25-875. Virginia Erosion and Stormwater
Management Regulation (amending 9VAC25-875-30).

9VAC25-880. General VPDES Permit for Discharges of
Stormwater from Construction Activities (amending
9VAC25-880-15).

9VAC25-890. Virginia Pollutant Discharge Elimination
System (VPDES) General Permit for Discharges of
Stormwater from Small Municipal Separate Storm Sewer
Systems (MS4s) (amending 9VAC25-890-15).

Statutory Authority: § 62.1-44.15 of the Code of Virginia.
Effective Date: December 18, 2024.

Agency Contact: William K. Norris, Department of
Environmental Quality, 1111 East Main Street, Suite 1400,
P.O. Box 1105, Richmond, VA 23218, telephone (804) 350-
2743, or email william.norris@deq.virginia.gov.

Background: The U.S. Environmental Protection Agency
(EPA) finalized changes to its test procedures required by
industries and municipalities when analyzing the chemical,
physical, and biological properties of wastewater and other
environmental samples for reporting under the EPA National
Pollutant Discharge Elimination System (NPDES) Permit
Program. The Clean Water Act (CWA) (33 USC § 1342)
requires EPA to promulgate these test procedures (analytical
methods) for analysis of pollutants. EPA anticipated that these
changes would provide increased flexibility for the regulated
community in meeting monitoring requirements while
improving data quality. In addition, this update to the CWA
methods incorporated technological advances in analytical
technology. Section 402 of the Clean Water Act authorizes
states to administer the NPDES Permit Program under state
law. The Commonwealth of Virginia received such
authorization in 1975 under the terms of a Memorandum of
Understanding with EPA and operates the Virginia Pollutant
Discharge Elimination System Program, and Virginia
regulations need to maintain consistency with the federal
regulations.

Summary:
The amendments update 25 State Water Control Board
regulations to incorporate the U.S. Environmental
Protection Agency Methods Update Rule amendments,
effective June 17, 2024, by bringing references to 40 CFR
Part 136 up to date with the requirements published July
1, 2024.

9VAC25-31-25. Applicability of incorporated references
based on the dates that they became effective.

Except as noted, when a regulation of the U.S. Environmental
Protection Agency set forth in Title 40 of the Code of Federal

Regulations (CFR) is referenced and incorporated in this
chapter, that regulation shall be as it exists and has been
published in the July 1, 2023, update; however, references to
40 CFR Part 136 are incorporated as published in the July 1,

2024, update.

9VAC25-32-25. Applicability of incorporated references
based on the dates that they became effective.

Except as noted, when a regulation of the U.S. Environmental
Protection Agency set forth in Title 40 of the Code of Federal
Regulations (CFR) is referenced and incorporated in this
chapter, that regulation shall be as it exists and has been
published in the July 1, 2023, update; however, references to
40 CFR Part 136 are incorporated as published in the July 1,

2024, update.

9VAC25-110-15. Applicability of incorporated references
based on the dates that they became effective.

Except as noted, when a regulation of the U.S. Environmental
Protection Agency set forth in Title 40 of the Code of Federal
Regulations (CFR) is referenced and incorporated herein in
this chapter, that regulation shall be as it exists and has been
published as of July 1, 2021; however, references to 40 CFR
Part 136 are incorporated as published in the July 1, 2024,

update.

9VAC25-115-15. Applicability of incorporated references
based on the dates that they became effective.

Except as noted, when a regulation of the U.S. Environmental
Protection Agency set forth in Title 40 of the Code of Federal
Regulations (CFR) is referenced or adopted in this chapter and
incorporated by reference, that regulation shall be as it exists
and has been published as of July 1, 2020; however, references
to 40 CER Part 136 are incorporated as published in the July 1,

2024, update.

9VAC25-120-15. Applicability of incorporated references
based on the dates that they became effective.

Except as noted, when a regulation of the U.S. Environmental
Protection Agency (EPA) set forth in Title 40 of the Code of
Federal Regulations (CFR) is referenced or adopted in this
chapter and incorporated by reference, that regulation shall be
as it exists and has been published as of July 1, 2022; however,
references to 40 CFR Part 136 are incorporated as published in
the July 1, 2024, update.

9VAC25-151-15. Applicability of incorporated references
based on the dates that they became effective.

Except as noted, when a regulation of the U.S. Environmental
Protection Agency set forth in Title 40 of the Code of Federal
Regulations (CFR) is referenced and incorporated into this
chapter, that regulation shall be as it exists and has been
published as of July 1, 2023; however, references to 40 CFR
Part 136 are incorporated as published in the July 1, 2024,

update.
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9VAC25-190-15. Applicability of incorporated references
based on the dates that they became effective.

Except as noted, when a regulation of the U.S. Environmental
Protection Agency set forth in Title 40 of the Code of Federal
Regulations (CFR) is referenced or adopted in this chapter and
incorporated by reference, that regulation shall be as it exists
and has been published as of July 1, 2023; however, references
to 40 CFR Part 136 are incorporated as published in the July 1,

2024, update.

9VAC25-193-15. Applicability of incorporated references
based on the dates that they became effective.

Except as noted, when a regulation of the U.S. Environmental
Protection Agency set forth in Title 40 of the Code of Federal
Regulations (CFR) is referenced or adopted in this chapter and
incorporated by reference, that regulation shall be as it exists
and has been published as of July 1, 2022; however, references
to 40 CER Part 136 are incorporated as published in the July 1,

2024, update.

9VAC25-194-15. Applicability of incorporated references
based on the dates that they became effective.

Except as noted, when a regulation of the U.S. Environmental
Protection Agency (EPA) set forth in Title 40 of the Code of
Federal Regulations (CER) is referenced or adopted in this
chapter and incorporated by reference, that regulation shall be
as it exists and has been published as of July 1, 2021; however
references to 40 CFR Part 136 are incorporated as published in
the July 1, 2024, update.

9VAC25-196-15. Applicability of incorporated references
based on the dates that they became effective.

Except as noted, when a regulation of the U.S. Environmental
Protection Agency set forth in Title 40 of the Code of Federal
Regulations (CFR) is referenced or adopted in this chapter and
incorporated by reference, that regulation shall be as it exists
and has been published as of July 1, 2022; however, references
to 40 CFR Part 136 are incorporated as published in the July 1,

2024, update.

9VAC25-210-90. Conditions applicable to all
permits.

VWP

A. Duty to comply. The permittee shall comply with all
conditions and limitations of the VWP permit. Nothing in this
chapter shall be construed to relieve the permittee of the duty
to comply with all applicable federal and state statutes,
regulations, toxic standards, and prohibitions. Any VWP
permit violation or noncompliance is a violation of the Clean
Water Act and State Water Control Law and is grounds for
enforcement action, VWP permit termination, VWP permit
revocation, VWP permit modification, or denial of an
application for a VWP permit extension or reissuance.

B. Duty to cease or confine activity. It shall not be a defense
for a permittee in an enforcement action that it would have

been necessary to halt or reduce the activity for which a VWP
permit has been granted in order to maintain compliance with
the conditions of the VWP permit.

C. Duty to mitigate. The permittee shall take all reasonable
steps to minimize or prevent any impacts in violation of the
VWP permit that may have a reasonable likelihood of
adversely affecting human health or the environment.

D. Inspection and entry. Upon presentation of credentials, the
permittee shall allow the department or any duly authorized
agent of the department, at reasonable times and under
reasonable circumstances, to conduct the actions listed in this
section. For the purpose of this section, the time for inspection
shall be deemed reasonable during regular business hours.
Nothing contained herein shall make an inspection time
unreasonable during an emergency.

1. Enter upon permittee's property, public or private, and
have access to, inspect and copy any records that must be
kept as part of the VWP permit conditions;

2. Inspect any facilities, operations or practices (including
monitoring and control equipment) regulated or required
under the VWP permit; and

3. Sample or monitor any substance, parameter, or activity
for the purpose of ensuring compliance with the conditions
of the VWP permit or as otherwise authorized by law.

E. Duty to provide information. Plans, maps, conceptual
reports, and other relevant information shall be submitted as
required by the department prior to commencing construction.

F. Monitoring and records requirements.

1. Monitoring of parameters, other than pollutants, shall be
conducted according to approved analytical methods as
specified in the VWP permit. Analysis of pollutants will be
conducted according to 40 CFR Part 136 as published in the
40 CFR July 1, 2023 2024, update.

2. Samples and measurements taken for the purpose of
monitoring shall be representative of the monitored activity.

3. The permittee shall retain records of all monitoring
information, including all calibration and maintenance
records and all original strip chart or electronic recordings
for continuous monitoring instrumentation, copies of all
reports required by the VWP permit, and records of all data
used to complete the application for the VWP permit, for a
period of at least three years from the date of permit
expiration. This period may be extended by request of the
department at any time.

4. Records of monitoring information shall include as
appropriate:
a. The date, exact place and time of sampling or
measurements;
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b. The name of the individuals who performed the
sampling or measurements;

c. The date and time the analyses were performed,;
d. The name of the individuals who performed the
analyses;

e. The analytical techniques or methods supporting the
information such as observations, readings, calculations,
and bench data used;

f. The results of such analyses; and
g. Chain of custody documentation.

G. Duty to reapply. Any permittee desiring to continue a
previously permitted activity after the expiration date of the
VWP permit shall apply for and obtain a new permit or, if
applicable, shall request an extension in accordance with
9VAC25-210-180.

9VAC25-610-130.  Conditions
groundwater permits.

applicable to all

A. Duty to comply. The permittee shall comply with all
conditions of the permit. Nothing in this chapter shall be
construed to relieve the groundwater withdrawal permit holder
of the duty to comply with all applicable federal and state
statutes and prohibitions. At a minimum, a person must obtain
a well construction permit or a well site approval letter from
the Virginia Department of Health prior to the construction of
any well for any withdrawal authorized by the Department of
Environmental Quality. Any permit violation is a violation of
the law and is grounds for enforcement action, permit
termination, revocation, modification, or denial of a permit
application.

B. Duty to cease or confine activity. It shall not be a defense
for a permittee in an enforcement action that it would have
been necessary to halt or reduce the activity for which a permit
has been granted in order to maintain compliance with the
conditions of the permit.

C. Duty to mitigate. The permittee shall take all reasonable
steps to:

1. Avoid all adverse impacts to lawful groundwater users
that could result from the withdrawal; and

2. Where impacts cannot be avoided, provide mitigation of
the adverse impact as described in 9VAC25-610-110 D 3 g.

D. Inspection and entry. Upon presentation of credentials, the
permittee shall allow the department or any duly authorized
agent of the department, at reasonable times and under
reasonable circumstances, to conduct actions listed in this
section. For the purpose of this section, the time for inspection
shall be deemed reasonable during regular business hours.
Nothing contained herein shall make an inspection time
unreasonable during an emergency.

1. Entry upon any permittee's property, public or private, and
have access to, inspect and copy any records that must be
kept as part of the permit conditions;

2. Inspect any facilities, operations, or practices (including
monitoring and control equipment) regulated or required
under the permit; and

3. Sample or monitor any substance, parameter, or activity
for the purpose of ensuring compliance with the conditions
of the permit or as otherwise authorized by law.

E. Duty to provide information. The permittee shall furnish to
the department, within a reasonable time, any information that
the department may request to determine whether cause exists
for modifying or revoking, reissuing, or terminating the permit
or to determine compliance with the permit. The permittee
shall also furnish to the department, upon request, copies of
records required to be kept by the permittee.

F. Monitoring and records requirements.

1. Monitoring of parameters, other than pollutants, shall be
conducted according to approved analytical methods as
specified in the permit. Analysis of pollutants will be conducted
according to 40 CFR Part 136 as published in the 40 CFR July
1, 2023 2024, update.

2. Samples and measurements taken for the purpose of
monitoring shall be representative of the monitored activity.

3. The permittee shall retain records of all monitoring
information, including all calibration and maintenance records
and all original strip chart or electronic recordings for
continuous monitoring instrumentation, copies of all reports
required by the permit, and records of all data used to complete
the application for the permit, for a period of at least three years
from the date of the expiration of a granted permit. This period
may be extended by request of the department at any time.

4. Records of monitoring information shall include as

appropriate:
a. The date, exact place and time of sampling or
measurements;

b. The name of the individuals who performed the sampling
or measurements;

c. The date the analyses were performed;
d. The name of the individuals who performed the analyses;

e. The analytical techniques or methods supporting the
information such as observations, readings, calculations, and
bench data used;

f. The results of such analyses; and
g. Chain of custody documentation.

G. Permit action.

1. A permit may be modified or revoked as set forth in Part VI
(9VAC25-610-290 et seq.) of this chapter.

2. If a permittee files a request for permit modification or
revocation, or files a notification of planned changes, or
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anticipated noncompliance, the permit terms and conditions
shall remain effective until the department makes a final case
decision. This provision shall not be used to extend the
expiration date of the effective permit.

3. Permits may be modified or revoked upon the request of the
permittee, or upon department initiative, to reflect the
requirements of any changes in the statutes or regulations.

9VAC25-630-50. Contents of the general permit.

Any poultry grower, poultry waste end-user, or poultry waste
broker whose registration statement is accepted by the board will
receive the following general permit and shall comply with the
requirements therein and be subject to the VPA Permit Regulation,
9VAC25-32.

General Permit No. VPG2
Effective Date: February 17, 2021
Expiration Date: February 16, 2031

GENERAL PERMIT FOR POULTRY WASTE
MANAGEMENT

AUTHORIZATION TO MANAGE POLLUTANTS UNDER
THE VIRGINIA POLLUTION ABATEMENT PROGRAM
AND THE VIRGINIA STATE WATER CONTROL LAW

In compliance with the provisions of the State Water Control
Law (8§ 62.1-44 et seq. of the Code of Virginia) and State Water
Control Board regulations adopted pursuant thereto, owners of
confined poultry feeding operations having 200 or more animal
units, poultry waste end-users, and poultry waste brokers are
authorized to manage pollutants within the boundaries of the
Commonwealth of Virginia, except where board regulations
prohibit such activities.

The authorized pollutant management activities shall be in

accordance with the registration statement and supporting
documents submitted to the Department of Environmental
Quality, this cover page, and Part I—Pollutant Management and
Monitoring Requirements for Confined Poultry Feeding
Operations and Part 1l—Conditions Applicable to All VPA
Permits and Part Ill—Pollutant Management and Monitoring
Requirements for Poultry Waste End-Users and Poultry Waste
Brokers, as set forth herein.

Part |
Pollutant Management and Monitoring Requirements for
Confined Poultry Feeding Operations

1. During the period beginning with the permittee's coverage
under this general permit and lasting until the permit's
expiration date, the permittee is authorized to manage pollutants
at the location or locations identified in the registration
statement and the facility's approved nutrient management plan.

2. If poultry waste is land applied, it shall be applied at the rates
specified in the facility's approved nutrient management plan.

3. Soil at the land application sites shall be monitored as
specified in the following table. Additional soils monitoring
may be required in the facility's approved nutrient management
plan.

SOILS MONITORING
MONITORING
PARAMETE | LIMITATIO | UNIT | REQUIREMENTS
RS NS S Frequen | Sample
cy Type
1/3 Composi
pH NL SU years tee‘
ppm .
Phosphorus NL or tﬁs COQEOS'
lbs/ac | ¥
ppm .
Potash NL or tﬁs COQEOS'
lbs/ac | ¥
ppm .
Calcium NL or tﬁs Cotr:aom
lbs/ac | ¥
ppm .
Magnesium NL or tﬁs Cotr:aom
lbs/ac | ¥
NL = No limit, this is a monitoring requirement only.
SU = Standard Units
*Specific sampling requirements are found in the facility's
approved nutrient management plan.

4. Poultry waste shall be monitored as specified below.
Additional waste monitoring may be required in the facility's

A. Pollutant management authorization and monitoring approved nutrient management plan.
requirements.
WASTE MONITORING
MONITORING REQUIREMENTS
PARAMETERS LIMITATIONS | UNITS
Frequency Sample Type

Total Kjeldahl Nitrogen NL * 1/3 years Composite
Ammonia Nitrogen NL * 1/3 years Composite
Total Phosphorus NL * 1/3 years Composite
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Total Potassium NL *

1/3 years Composite

Moisture Content NL %

1/3 years Composite

NL = No limit, this is a monitoring requirement only.

*Parameters for waste may be reported as a percent, as Ibs/ton or Ibs/1000 gallons, or as ppm where appropriate.

5. Analysis of soil and waste shall be according to methods
specified in the facility's approved nutrient management
plan.

6. All monitoring data required by Part I A shall be
maintained on site in accordance with Part 1l B. Reporting
of results to the department is not required; however, the
monitoring results shall be made available to department
personnel upon request.

B. Site design, storage, and operation requirements.

1. The confined poultry feeding operation shall be designed
and operated to (i) prevent point source discharges of
pollutants to state waters except in the case of a storm event
greater than the 25-year, 24-hour storm and (ii) provide
adequate waste storage capacity to accommodate periods
when the ground is ice covered, snow covered or saturated,
periods when land application of nutrients should not occur
due to limited or nonexistent crop nutrient uptake, and
periods when physical limitations prohibit the land
application of waste.

2. Poultry waste shall be stored according to the nutrient
management plan and in a manner that prevents contact with
surface water and ground water. Poultry waste that is
stockpiled outside of the growing house for more than 14
days shall be kept in a facility or at a site that provides
adequate storage. Adequate storage shall, at a minimum,
include the following:

a. Poultry waste shall be covered to protect it from
precipitation and wind;

b. Storm water shall not run onto or under the stored
poultry waste;

c. A minimum of two feet of separation distance to the
seasonal high water table or an impermeable barrier shall
be used under the stored poultry waste. All poultry waste
storage facilities that use an impermeable barrier shall
maintain a minimum of one foot of separation between the
seasonal high water table and the impermeable barrier.
Impermeable barriers must be constructed of at least 12
inches of compacted clay, at least four inches of reinforced
concrete, or another material of similar structural integrity
that has a minimum permeability rating of 0.0014 inches
per hour (1X108 centimeters per second); and

d. For poultry waste that is not stored under roof, the
storage site must be at least:

(1) 100 feet from any surface water, intermittent drainage,
wells, sinkholes, rock outcrops, and springs; and

(2) 200 feet from any occupied dwellings not on the
permittee's property, unless the occupant of the dwelling
signs a waiver of the storage site.

3. Poultry waste storage facilities constructed after
December 1, 2000, shall not be located within a 100-year
floodplain unless the poultry grower has no land outside the
floodplain on which to construct the facility and the facility
is constructed so that the poultry waste is stored above the
100-year flood elevation or otherwise protected from
floodwaters through the construction of berms or similar
best management flood control structures. New, expanded,
or replacement poultry growing houses that are constructed
after December 1, 2000, shall not be located within a 100-
year floodplain unless they are part of an existing, ongoing
confined poultry feeding operation and are constructed so
that the poultry and poultry litter are housed above the 100-
year flood elevation or otherwise protected from floodwaters
through construction of berms or similar best management
flood control structures. For the purposes of determining the
100-year floodplain, a Federal Emergency Management
Agency (FEMA) Flood Insurance Rate Map (FIRM), a
FEMA Letter of Map Amendment (LOMA), or a FEMA
Letter of Map Revision (LOMR) shall be used.

4. The permittee shall operate and manage the facility so that
impervious surfaces such as concrete end pads or load-out
pads and surrounding areas and ventilation outlets are kept
clean of poultry waste.

5. When the poultry waste storage facility is no longer
needed, the permittee shall close it in a manner that (i)
minimizes the need for further maintenance and (ii) controls,
minimizes, or eliminates, to the extent necessary to protect
human health and the environment, the postclosure escape
of uncontrolled leachate, surface runoff, or waste
decomposition products to the ground water, surface water,
or the atmosphere. At closure, the permittee shall remove all
poultry waste residue from the waste storage facility. At
waste storage facilities without permanent covers and
impermeable ground barriers, all residual poultry waste shall
be removed from the surface below the stockpile when the
poultry waste is taken out of storage. Removed waste
materials shall be utilized according to the NMP.

C. Poultry waste transfer and utilization requirements.
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1. Poultry waste may be transferred from a permitted poultry
grower to another person without identifying the fields
where such waste will be utilized in the permitted poultry
grower's approved nutrient management plan if the
following conditions are met:

a. When a poultry grower transfers to another person more
than 10 tons of poultry waste in any 365-day period, the
poultry grower shall provide that person with:

(1) Grower name, address, and permit number;

(2) A copy of the most recent nutrient analysis of the
poultry waste; and

(3) A fact sheet.

b. When a poultry grower transfers to another person more
than 10 tons of poultry waste in any 365-day period, the
poultry grower shall keep a record of the following:

(1) The recipient name and address;

(2) The amount of poultry waste received by the person;
(3) The date of the transaction;

(4) The nutrient analysis of the waste; and

(5) The signed waste transfer records form acknowledging
the receipt of the following:

(@) The waste;
(b) The nutrient analysis of the waste; and
(c) A fact sheet.

c. When a poultry grower transfers to another person more
than 10 tons of poultry waste in any 365-day period, and
the recipient of the waste is someone other than a broker,
the poultry grower shall keep a record of the following:

(1) The locality in which the recipient intends to utilize the
waste (i.e., nearest town or city, county, and zip code); and

(2) The name of the stream or waterbody if known to the
recipient that is nearest to the waste utilization or storage
site.

2. Poultry growers shall maintain the records required by
Part | C 1 for at least three years after the transaction and
shall make them available to department personnel upon
request.

3. Transfer records reporting requirements. The grower shall
submit the records required by Part | C 1 in accordance with
the timing outlined in Part 1 C 3 a and b.

a. Beginning February 17, 2022, upon request by the
department, the grower shall submit the records in a
format and method determined by the department.

b. Beginning February 17, 2023, the grower shall submit
to the department, annually, the records for the preceding
state fiscal year (July 1 through June 30) no later than
September 15.

4. Poultry waste generated by this facility shall not be
applied to fields owned by or under the operational control

of either the poultry grower or a legal entity in which the
poultry grower has an ownership interest unless the fields
are included in the facility's approved nutrient management
plan.

5. The poultry grower shall implement a nutrient
management plan (NMP) developed by a certified nutrient
management planner in accordance with § 10.1-104.2 of the
Code of Virginia and approved by the Department of
Conservation and Recreation and maintain the plan on site.
The terms of the NMP shall be enforceable through this
permit. The NMP shall contain at a minimum the following
information:

a. Site map indicating the location of the waste storage
facilities and the fields where waste generated by this
facility will be applied by the poultry grower. The location
of fields as identified in Part | C 4 shall also be included:;

b. Site evaluation and assessment of soil types and
potential productivities;

c. Nutrient management sampling including soil and waste
monitoring;

d. Storage and land area requirements for the grower's
poultry waste management activities;

e. Calculation of waste application rates; and
f. Waste application schedules.

6. Nitrogen application rates contained in the NMP shall be
established in accordance with 4VAC50-85-140 A 2. The
application of poultry waste shall be managed to minimize
runoff, leachate, and volatilization losses, and reduce
adverse water quality impacts from nitrogen.

7. Phosphorus application rates contained in the NMP shall
be established in accordance with 4VAC50-85-140 A 2. The
application of poultry waste shall be managed to minimize
runoff and leaching and reduce adverse water quality
impacts from phosphorous.

8. The timing of land application of poultry waste shall be
according to the schedule contained in the NMP, except that
no waste may be applied to ice covered or snow covered
ground or to soils that are saturated. Poultry waste may be
applied to frozen ground within the NMP scheduled times
only under the following conditions:

a. Slopes are not greater than 6.0%;

b. A minimum of a 200-foot vegetative or adequate crop
residue buffer is maintained between the application area
and all surface water courses;

c. Only those soils characterized by USDA as "well
drained" with good infiltration are used; and

d. At least 60% uniform cover by vegetation or crop
residue is present in order to reduce surface runoff and the
potential for leaching of nutrients to ground water.
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9. In cases where poultry waste storage is threatened by
emergencies such as fire or flood or where these conditions
are imminent, poultry waste can be land applied outside of
the spreading schedule outlined in the grower's NMP. If this
occurs, the poultry grower shall document the land
application information in accordance with Part | C 11 and
notify the department in accordance with Part 11 H.

10. Poultry waste shall not be land applied within buffer
zones. Buffer zones at waste application sites shall, at a
minimum, be maintained as follows:

a. Distance from occupied dwellings not on the permittee's
property: 200 feet (unless the occupant of the dwelling
signs a waiver of the buffer zone);

b. Distance from water supply wells or springs: 100 feet;

c. Distance from surface water courses: 100 feet (without
a permanent vegetated buffer) or 35 feet (if a permanent
vegetated buffer exists).

Other site-specific conservation practices may be
approved by the department that will provide pollutant
reductions equivalent or better than the reductions that
would be achieved by the 100-foot buffer;

d. Distance from rock outcropping (except limestone): 25
feet;

e. Distance from limestone outcroppings: 50 feet; and

f. Waste shall not be applied in such a manner that it would
discharge to sinkholes that may exist in the area.

11. The following records shall be maintained:

a. The identification of the land application field sites
where the waste is utilized or stored;

b. The application rate;
c. The application dates; and
d. What crops have been planted.

These records shall be maintained on site for a period of
three years after recorded application is made and shall be
made available to department personnel upon request.

D. Other special conditions.

1. Each poultry grower covered by this general permit shall
complete a training program offered or approved by the
department within one year of filing the registration
statement for general permit coverage. All permitted poultry
growers shall complete a training program at least once
every five years.

2. Confined poultry feeding operations that use disposal pits
for routine disposal of daily mortalities shall not be covered
under this general permit. The use of a disposal pit for
routine disposal of daily poultry mortalities by a permittee
shall be a violation of this permit. This prohibition does not
apply to the emergency disposal of dead poultry done
according to regulations adopted pursuant to § 3.2-6002 of

the Code of Virginia or Chapter 14 (§ 10.1-1400 et seq.) of
Title 10.1 of the Code of Virginia.
Part I
Conditions Applicable to all VPA Permits

A. Monitoring.

1. Samples and measurements taken as required by this
permit shall be representative of the monitored activity.

2. Monitoring shall be conducted according to procedures
listed under 40 CFR Part 136, as published in the 40 CFR
July 1, 2024, update, unless otherwise specified in this
permit.

3. The permittee shall periodically calibrate and perform
maintenance procedures on all monitoring and analytical
instrumentation at intervals that will ensure accuracy of
measurements.

B. Records.

1. Records of monitoring information shall include:

a. The date, exact place, and time of sampling or
measurements;

b. The name of the individuals who performed the
sampling or measurements;

c. The dates analyses were performed,;

d. The name of the individuals who performed the
analyses;

e. The analytical techniques or methods used, with
supporting information such as observations, readings,
calculations and bench data; and

f. The results of such analyses.

2. The permittee shall retain records of all monitoring
information, including all calibration and maintenance
records and all original strip chart recordings for continuous
monitoring instrumentation, copies of all reports required by
this permit, and records of all data used to complete the
application for this permit for a period of at least three years
from the date of the sample, measurement, report or
application. This period of retention may be extended by
request of the board at any time.

C. Reporting monitoring results. If reporting is required by

Part I or Part Il of this general permit, the permittee shall
follow the requirements of this subsection.

1. The permittee shall submit the results of the monitoring
required by this permit not later than the 10th day of the
month after the monitoring takes place, unless another
reporting schedule is specified elsewhere in this permit.
Monitoring results shall be submitted to the department's
regional office.

2. Monitoring results shall be reported on forms provided or
specified by the department.
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3. If the permittee monitors the pollutant management
activity, at a sampling location specified in this permit, for
any pollutant more frequently than required by the permit
using approved analytical methods, the permittee shall
report the results of this monitoring on the monitoring report.

4. If the permittee monitors the pollutant management
activity, at a sampling location specified in this permit, for
any pollutant that is not required to be monitored by the
permit, and uses approved analytical methods, the permittee
shall report the results with the monitoring report.

5. Calculations for all limitations that require averaging of
measurements shall utilize an arithmetic mean unless
otherwise specified in this permit.

D. Duty to provide information. The permittee shall furnish
to the department, within a reasonable time, any information
which the director may request to determine whether cause
exists for modifying, revoking and reissuing, or terminating
this permit, or to determine compliance with this permit. The
permittee shall also furnish to the department, upon request,
copies of records required to be kept by the permittee. Plans,
specifications, maps, conceptual reports, and other relevant
information shall be submitted as requested by the director
prior to commencing construction.

E. Compliance schedule reports. Reports of compliance or
noncompliance with, or any progress reports on, interim and
final requirements contained in any compliance schedule of
this permit shall be submitted no later than 14 days following
each schedule date.

F. Unauthorized discharges. Except in compliance with this
permit, or another permit issued by the board, it shall be
unlawful for any person to:

1. Discharge into state waters sewage, industrial wastes,
other wastes, or any noxious or deleterious substances; or

2. Otherwise alter the physical, chemical, or biological
properties of such state waters and make them detrimental to
the public health, or to animal or aquatic life, or to the use of
such waters for domestic or industrial consumption, or for
recreation, or for other uses.

G. Reports of unauthorized discharges. Any permittee who
discharges or causes or allows (i) a discharge of sewage,
industrial waste, other wastes, or any noxious or deleterious
substance into or upon state waters in violation of Part Il F, or
(ii) a discharge that may reasonably be expected to enter state
waters in violation of Part Il F shall notify the department of
the discharge immediately upon discovery of the discharge, but
in no case later than 24 hours after said discovery. A written
report of the unauthorized discharge shall be submitted to the
department within five days of discovery of the discharge. The
written report shall contain:

1. A description of the nature and location of the discharge;

2. The cause of the discharge;

3. The date on which the discharge occurred;

4. The length of time that the discharge continued;
5. The volume of the discharge;

6. If the discharge is continuing, how long it is expected to
continue;

7. If the discharge is continuing, what the expected total
volume of the discharge will be; and

8. Any steps planned or taken to reduce, eliminate, and
prevent a recurrence of the present discharge or any future
discharges not authorized by this permit.

Discharges reportable to the department under the immediate
reporting requirements of other regulations are exempted from
this requirement.

H. Reports of unusual or extraordinary discharges. If any
unusual or extraordinary discharge including a bypass or upset
should occur from a treatment works and the discharge enters
or could be expected to enter state waters, the permittee shall
promptly notify, in no case later than 24 hours, the department
by telephone after the discovery of the discharge. This
notification shall provide all available details of the incident,
including any adverse effects on aquatic life and the known
number of fish killed. The permittee shall reduce the report to
writing and shall submit it to the department within five days
of discovery of the discharge in accordance with Part 11 | 2.
Unusual and extraordinary discharges include but are not
limited to any discharge resulting from:

1. Unusual spillage of materials resulting directly or
indirectly from processing operations;

2. Breakdown of processing or accessory equipment;

3. Failure or taking out of service some or all of the treatment
works; and

4. Flooding or other acts of nature.

I. Reports of noncompliance. The permittee shall report any
noncompliance which may adversely affect state waters or may
endanger public health.

1. An oral report shall be provided within 24 hours from the
time the permittee becomes aware of the circumstances. The
following shall be included as information which shall be
reported within 24 hours under this paragraph:

a. Any unanticipated bypass; and

b. Any upset which causes a discharge to surface waters.
2. A written report shall be submitted within five days and
shall contain:

a. A description of the noncompliance and its cause;
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b. The period of noncompliance, including exact dates and
times, and, if the noncompliance has not been corrected,
the anticipated time it is expected to continue; and

c. Steps taken or planned to reduce, eliminate, and prevent
reoccurrence of the noncompliance.

The board may waive the written report on a case-by-case
basis for reports of noncompliance under Part 11 I if the oral
report has been received within 24 hours and no adverse
impact on state waters has been reported.

3. The permittee shall report all instances of noncompliance
not reported under Part Il | 1 or 2 in writing at the time the
next monitoring reports are submitted. The reports shall
contain the information listed in Part 11 1 2.

NOTE: The immediate (within 24 hours) reports required in
Part Il F, G, and H may be made to the department's regional
office. For reports outside normal working hours, leave a
message and this shall fulfill the immediate reporting
requirement. For emergencies, the Virginia Department of
Emergency Management maintains a 24-hour telephone
service at 1-800-468-8892.

J. Notice of planned changes.

1. The permittee shall give notice to the department as soon
as possible of any planned physical alterations or additions
to the design or operation of the pollutant management
activity.

2. The permittee shall give at least 10 days advance notice to
the department of any planned changes in the permitted
facility or activity that may result in noncompliance with
permit requirements.

K. Signatory requirements.

1. Applications. All permit applications shall be signed as
follows:

a. For a corporation: by a responsible corporate officer.
For the purpose of this section, a responsible corporate
officer means: (i) a president, secretary, treasurer, or vice-
president of the corporation in charge of a principal
business function, or any other person who performs
similar policy-making or decision-making functions for
the corporation or (ii) the manager of one or more
manufacturing, production, or operating facilities
employing more than 250 persons or having gross annual
sales or expenditures exceeding $25 million (in second-
quarter 1980 dollars), if authority to sign documents has
been assigned or delegated to the manager in accordance
with corporate procedures;

b. For a partnership or sole proprietorship: by a general
partner or the proprietor, respectively; or
c. For a municipality, state, federal, or other public

agency: by either a principal executive officer or ranking
elected official. For purposes of this section, a principal

executive officer of a public agency includes: (i) the chief
executive officer of the agency or (ii) a senior executive
officer having responsibility for the overall operations of
a principal geographic unit of the agency.

2. Reports, etc. All reports required by permits, and other
information requested by the board shall be signed by a
person described in Part Il K 1, or by a duly authorized
representative of that person. A person is a duly authorized
representative only if:

a. The authorization is made in writing by a person
described in Part 1l K 1;

b. The authorization specifies either an individual or a
position having responsibility for the overall operation of
the regulated facility or activity such as the position of
plant manager, operator of a well or a well field,
superintendent, or a position of equivalent responsibility.
A duly authorized representative may thus be either a
named individual or any individual occupying a named
position; and

c. The written authorization
department.

is submitted to the

3. Changes to authorization. If an authorization under Part |1
K 2 is no longer accurate because a different individual or
position has responsibility for the overall operation of the
facility, a new authorization satisfying the requirements of
Part Il K 2 shall be submitted to the department prior to or
together with any reports, or information to be signed by an
authorized representative.

4. Certification. Any person signing a document under Part
I1 K 1 or 2 shall make the following certification: "I certify
under penalty of law that this document and all attachments
were prepared under my direction or supervision in
accordance with a system designed to assure that qualified
personnel properly gather and evaluate the information
submitted. Based on my inquiry of the person or persons
who manage the system, or those persons directly
responsible for gathering the information, the information
submitted is, to the best of my knowledge and belief, true,
accurate, and complete. | am aware that there are significant
penalties for submitting false information, including the
possibility of fine and imprisonment for knowing
violations."

L. Duty to comply. The permittee shall comply with all
conditions of this general permit and 9VAC25-630. Any
noncompliance with the general permit or 9VAC25-630
constitutes a violation of the State Water Control Law (§ 62.1-
44 et seq. of the Code of Virginia). Permit noncompliance is
grounds for enforcement action; for permit termination,
revocation and reissuance, or modification; or denial of a
permit renewal application. Compliance with a permit during
its term constitutes compliance, for purposes of enforcement,
with the State Water Control Law (8 62.1-44 et seq. of the
Code of Virginia).
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M. Duty to reapply. If the permittee wishes to continue an
activity regulated by this permit after the expiration date of this
permit, the permittee shall apply for and obtain a new permit.
All permittees with a currently effective permit shall submit a
new application at least 30 days before the expiration date of
the existing permit unless permission for a later date has been
granted by the board. The board shall not grant permission for
applications to be submitted later than the expiration date of
the existing permit.

N. Effect of a permit. This permit does not convey any
property rights in either real or personal property or any
exclusive privileges, nor does it authorize any injury to private
property or invasion of personal rights, or any infringement of
federal, state, or local law or regulations.

O. State law. Nothing in this permit shall be construed to
preclude the institution of any legal action under, or relieve the
permittee from any responsibilities, liabilities, or penalties
established pursuant to any other state law or regulation or
under authority preserved by § 510 of the federal Clean Water
Act. Except as provided in permit conditions on bypassing
(Part Il U), and upset (Part Il V), nothing in this permit shall
be construed to relieve the permittee from civil and criminal
penalties for noncompliance.

P. Oil and hazardous substance liability. Nothing in this
permit shall be construed to preclude the institution of any
legal action or relieve the permittee from any responsibilities,
liabilities, or penalties to which the permittee is or may be
subject under §8 62.1-44.34:14 through 62.1-44.34:23 of the
State Water Control Law (8 62.1-44 et seq. of the Code of
Virginia).

Q. Proper operation and maintenance. The permittee shall be
responsible for the proper operation and maintenance of all
treatment works, systems and controls which are installed or
used to achieve compliance with the conditions of this permit.
Proper operation and maintenance includes effective plant
performance, adequate funding, adequate staffing, and
adequate laboratory and process controls, including
appropriate quality assurance procedures.

R. Disposal of solids or sludges. Solids, sludges, or other
pollutants removed in the course of treatment or management
of pollutants shall be disposed of in a manner so as to prevent
any pollutant from such materials from entering state waters.

S. Duty to mitigate. The permittee shall take all reasonable
steps to minimize or prevent any pollutant management
activity in violation of this permit which has a reasonable
likelihood of adversely affecting human health or the
environment.

T. Need to halt or reduce activity not a defense. It shall not be
a defense for a permittee in an enforcement action that it would
have been necessary to halt or reduce the permitted activity in
order to maintain compliance with the conditions of this
permit.

U. Bypass.

1. Prohibition. "Bypass" means intentional diversion of
waste streams from any portion of a treatment works. A
bypass of the treatment works is prohibited except as
provided herein.

2. Anticipated bypass. If the permittee knows in advance of
the need for a bypass, he shall notify the department
promptly at least 10 days prior to the bypass. After
considering its adverse effects, the board may approve an
anticipated bypass if:

a. The bypass will be unavoidable to prevent loss of
human life, personal injury, or severe property damage.
"Severe property damage" means substantial physical
damage to property, damage to the treatment facilities that
causes them to become inoperable, or substantial and
permanent loss of natural resources which can reasonably
be expected to occur in the absence of a bypass. "Severe
property damage™ does not mean economic loss caused by
delays in production; and

b. There are no feasible alternatives to bypass such as the
use of auxiliary treatment facilities, retention of untreated
waste, or maintenance during normal periods of
equipment downtime. However, if bypass occurs during
normal periods of equipment downtime or preventive
maintenance and in the exercise of reasonable engineering
judgment the permittee could have installed adequate
backup equipment to prevent such bypass, this exclusion
shall not apply as a defense.

3. Unplanned bypass. If an unplanned bypass occurs, the
permittee shall notify the department as soon as possible, but
in no case later than 24 hours, and shall take steps to halt the
bypass as early as possible. This notification will be a
condition for defense to an enforcement action that an
unplanned bypass met the conditions in Part 11 U 2 aand b
and in light of the information reasonably available to the
permittee at the time of the bypass.

V. Upset. A permittee may claim an upset as an affirmative
defense to an action brought for noncompliance. In any
enforcement proceedings a permittee shall have the burden of
proof to establish the occurrence of any upset. In order to
establish an affirmative defense of upset, the permittee shall
present properly signed, contemporaneous operating logs or
other relevant evidence that shows:

1. That an upset occurred and that the cause can be
identified;

2. That the permitted facility was at the time being operated
efficiently and in compliance with proper operation and
maintenance procedures;

3. That the 24-hour reporting requirements to the department
were met; and
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4. That the permittee took all reasonable steps to minimize
or correct any adverse impact on state waters resulting from
noncompliance with the permit.

W. Inspection and entry. Upon presentation of credentials,
any duly authorized agent of the board may, at reasonable
times and under reasonable circumstances:

1. Enter upon any public or private property on which the
pollutant management activities that are governed by this
permit are located and have access to records required by
this permit;

2. Have access to, inspect and copy any records that must be
kept as part of permit conditions;

3. Inspect any facility's equipment (including monitoring
and control equipment) practices or operations regulated or
required under the permit; and

4. Sample or monitor any substances or parameters at any
locations for the purpose of assuring permit compliance or
as otherwise authorized by the State Water Control Law (8§
62.1-44 et seq. of the Code of Virginia).

For purposes of this section, the time for inspection shall be
deemed reasonable during regular business hours, and
whenever the facility is involved in managing pollutants.
Nothing contained herein shall make an inspection
unreasonable during an emergency.

X. Permit actions. Permits may be modified, revoked and
reissued, or terminated for cause upon the request of the
permittee or interested persons, or upon the board's initiative.
If a permittee files a request for a permit modification,
revocation, or termination, or files a notification of planned
changes, or anticipated noncompliance, the permit terms and
conditions shall remain effective until the request is acted upon
by the board. This provision shall not be used to extend the
expiration date of the effective VPA permit.

Y. Transfer of permits.

1. Permits are not transferable to any person except after
notice to the department. The board may require
modification or revocation and reissuance of the permit to
change the name of the permittee and to incorporate such
other requirements as may be necessary. Except as provided
in Part 11 Y 2, a permit may be transferred by the permittee
to a new owner or operator only if the permit has been
modified to reflect the transfer or has been revoked and
reissued to the new owner or operator.

2. As an alternative to transfers under Part 11 Y 1, this permit
shall be automatically transferred to a new permittee if:

a. The current permittee notifies the department within 30
days of the transfer of the title to the facility or property;

b. The notice includes a written agreement between the
existing and new permittees containing a specific date for

transfer of permit responsibility, coverage, and liability
between them; and

c. The board does not, within the 30-day time period,
notify the existing permittee and the proposed new
permittee of its intent to modify or revoke and reissue the
permit. If the board notice is not received, the transfer is
effective on the date specified in the agreement mentioned
inPart11'Y 2b.

Z. Severability. The provisions of this permit are severable
and, if any provision of this permit or the application of any
provision of this permit to any circumstance is held invalid, the
application of such provision to other circumstances and the
remainder of this permit shall not be affected thereby.

Part I11
Pollutant Management and Monitoring Requirements for
Poultry Waste End-Users and Poultry Brokers

A. Pollutant management authorization and monitoring
requirements.

1. During the period beginning with the permittee's coverage
under this general permit and lasting until the permit's
expiration date, the permittee is authorized to manage
pollutants at the location or locations identified in the
registration statement and the permittee's approved nutrient
management plan.

2. If poultry waste is land applied on land under the
permittee's operational control, it shall be applied at the rates
specified in the permittee's approved nutrient management
plan.

3. Soil at the land application sites shall be monitored as
specified in the following table. Additional soils monitoring
may be required in the permittee's approved nutrient
management plan.
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SOILS MONITORING

MONITORING REQUIREMENTS

PARAMETERS | LIMITATIONS UNITS
Frequency Sample Type
pH NL suU 1/3 years Composite *
Phosphorus NL ppm or Ibs/ac 1/3 years Composite *
Potash NL ppm or lbs/ac 1/3 years Composite *
Calcium NL ppm or lbs/ac 1/3 years Composite *
Magnesium NL ppm or lbs/ac 1/3 years Composite *

NL = No limit, this is a monitoring requirement only.

SU = Standard Units

*Specific sampling requirements are outlined in the permittee's approved nutrient management plan.

4. Poultry waste shall be monitored as specified in the following table. Additional waste monitoring may be required in the
permittee's approved nutrient management plan.

WASTE MONITORING

MONITORING REQUIREMENTS
PARAMETERS LIMITATIONS UNITS
Frequency Sample Type

Total Kjeldahl * .
Nitrogen NL 1/3 years Composite
Ammonia Nitrogen NL * 1/3 years Composite
Total Phosphorus NL * 1/3 years Composite
Total Potassium NL * 1/3 years Composite
Moisture Content NL % 1/3 years Composite

NL = No limit, this is a monitoring requirement only.

*Parameters for waste may be reported as a percent, as Ibs/ton or Ibs/1000 gallons, or as ppm where appropriate.

5. If waste from two or more poultry waste sources is
commingled or stored then a sample that best represents the
waste shall be used to calculate the nutrients available in the
poultry waste for land application and shall be provided to
the end-user of the waste.

6. Analysis of soil and waste shall be according to methods
specified in the permittee's approved nutrient management
plan.

7. All monitoring data required by Part 1l A shall be
maintained on site in accordance with Part 1l B. Reporting
of results to the department is not required; however, the
monitoring results shall be made available to department
personnel upon request.

B. Site design, storage, and operation requirements.

1. Poultry waste storage facilities shall be designed and
operated to (i) prevent point source discharges of pollutants
to state waters except in the case of a storm event greater
than the 25-year, 24-hour storm and (ii) provide adequate
waste storage capacity to accommodate periods when the
ground is ice covered, snow covered or saturated, periods
when land application of nutrients should not occur due to
limited or nonexistent crop nutrient uptake, and periods
when physical limitations prohibit the land application of
waste.

2. Poultry waste shall be stored according to the approved
nutrient management plan and in a manner that prevents
contact with surface water and ground water. Poultry waste
that is stockpiled outside for more than 14 days shall be kept
in a facility or at a site that provides adequate storage.
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Adequate storage shall, at a minimum, include the
following:

a. Poultry waste shall be covered to protect it from
precipitation and wind;

b. Storm water shall not run onto or under the stored
poultry waste;

c. A minimum of two feet of separation distance to the
seasonal high water table or an impermeable barrier shall
be used under the stored poultry waste. All poultry waste
storage facilities that use an impermeable barrier shall
maintain a minimum of one foot of separation between the
seasonal high water table and the impermeable barrier.
Impermeable barriers must be constructed of at least 12
inches of compacted clay, at least four inches of reinforced
concrete, or another material of similar structural integrity
that has a minimum permeability rating of 0.0014 inches
per hour (1X10° centimeters per second); and

d. For poultry waste that is not stored under roof, the
storage site must be at least:

(1) 100 feet from any surface water, intermittent drainage,
wells, sinkholes, rock outcrops, and springs; and

(2) 200 feet from any occupied dwellings not on the
permittee's property (unless the occupant of the dwelling
signs a waiver of the storage site).

3. Poultry waste storage facilities constructed after
December 1, 2000, shall not be located within a 100-year
floodplain unless there is no land available outside the
floodplain on which to construct the facility and the facility
is constructed so that the poultry waste is stored above the
100-year flood elevation or otherwise protected from
floodwaters through the construction of berms or similar
best management flood control structures. For the purposes
of determining the 100-year floodplain, a Federal
Emergency Management Agency (FEMA) Flood Insurance
Rate Map (FIRM), a FEMA Letter of Map Amendment
(LOMA), or a FEMA Letter of Map Revision (LOMR) shall
be used.

4. The permittee shall operate and manage the facility so that
impervious surfaces such as concrete end pads or load-out
pads and surrounding areas and ventilation outlets are kept
clean of poultry waste.

5. When the poultry waste storage facility is no longer
needed, the permittee shall close it in a manner that (i)
minimizes the need for further maintenance and (ii) controls,
minimizes, or eliminates, to the extent necessary to protect
human health and the environment, the postclosure escape
of uncontrolled leachate, surface runoff, or waste
decomposition products to the ground water, surface water,
or the atmosphere. At closure, the permittee shall remove all
poultry waste residue from the waste storage facility. At
waste storage facilities without permanent covers and
impermeable ground barriers, all residual poultry waste shall

be removed from the surface below the stockpile when the
poultry waste is taken out of storage. Removed waste
materials shall be utilized according to the NMP.

C. Poultry waste transfer and utilization requirements.

1. When a poultry waste end-user or poultry waste broker
receives, possesses, or has control over more than 10 tons of
transferred poultry waste in any 365-day period, he shall
provide the person from whom he received the poultry waste
with:

a. The end-user or broker name, address, and permit

number;

b. If the recipient of the poultry waste is an end-user, then

he shall also provide the person from whom he received

the poultry waste the following information:

(1) The locality in which the recipient intends to utilize the

waste (i.e., nearest town or city, county and zip code);

(2) The name of the stream or waterbody if known to the

recipient that is nearest to the waste utilization or storage

site; and

c. Written acknowledgement of receipt of:

(1) The waste;

(2) The nutrient analysis of the waste; and

(3) The fact sheet.
If the person receiving the waste is a poultry waste broker,
then he shall also certify in writing that he will provide a

copy of the nutrient analysis and fact sheet to each end user
to whom he transfers poultry waste.

2. When a poultry waste broker transfers or hauls poultry
waste to other persons, he shall provide the person who
received the poultry waste with:

a. Broker name, address, and permit number;

b. The nutrient analysis of the waste; and

c. A fact sheet.
3. When a poultry waste end-user or poultry waste broker is
a recipient of more than 10 tons of transferred poultry waste
in any 365-day period, the poultry waste end-user or poultry

waste broker shall keep a record regarding the transferred
poultry waste:

a. The following items shall be recorded regarding the
source of the transferred poultry waste:

(1) The source name and address;

(2) The amount of poultry waste received from the source;
and

(3) The date the poultry waste was acquired.

b. The following items shall be recorded regarding the
recipient of the transferred poultry waste:

(1) The recipient name and address;
(2) The amount of poultry waste received by the person;
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(3) The date of the transaction;
(4) The nutrient content of the waste;

(5) The locality in which the recipient intends to utilize the
waste (i.e., nearest town or city, county, and zip code);

(6) The name of the stream or waterbody if known to the
recipient that is nearest to the waste utilization or storage
site; and

(7) The signed waste transfer records form acknowledging
the receipt of the following:

(@) The waste;
(b) The nutrient analysis of the waste; and
(c) A fact sheet.

4. End-users or brokers shall maintain the records required
by Part I11 C 3 for at least three years after the transaction
and make them available to department personnel upon
request.

5. Transfer records reporting requirements. The end-users
and brokers shall submit the records required by Part 111 C 3
in accordance with the timing outlined in Part 111 C 5 a and
5h.

a. Beginning February 17, 2022, upon request by the
department, the end-users and brokers shall submit the
records in a format and method determined by the
department.

b. Beginning February 17, 2023, the end-users and brokers
shall submit to the department, annually, the records for
the preceding state fiscal year (July 1 through June 30) no
later than September 15.

6. If poultry waste is also generated by this facility it shall
not be applied to fields owned by or under the operational
control of either the permittee or a legal entity in which the
permittee has an ownership interest unless the fields are
included in the permittee's approved nutrient management
plan.

7. The permittee shall implement a nutrient management
plan (NMP) developed by a certified nutrient management
planner in accordance with § 10.1-104.2 of the Code of
Virginia and approved by the Department of Conservation
and Recreation and maintain the plan on site. The terms of
the NMP shall be enforceable through this permit. The NMP
shall contain at a minimum the following information:

a. Site map indicating the location of the waste storage
facilities and the fields where waste will be applied by the
permittee. The location of fields as identified in Part 111 C
6 shall also be included,;

b. Site evaluation and assessment of soil types and
potential productivities;

c. Nutrient management sampling including soil and waste
monitoring;

d. Storage and land area requirements for the permittee's
poultry waste management activities;

e. Calculation of waste application rates; and
f. Waste application schedules.

8. Nitrogen application rates contained in the NMP shall be
established in accordance with 4VAC50-85-140 A 2. The
application of poultry waste shall be managed to minimize
runoff, leachate, and volatilization losses, and reduce
adverse water quality impacts from nitrogen.

9. Phosphorus application rates contained in the NMP shall
be established in accordance with 4VAC50-85-140 A 2. The
application of poultry waste shall be managed to minimize
runoff and leaching and reduce adverse water quality
impacts from phosphorous.

10. The timing of land application of poultry waste shall be
according to the schedule contained in the NMP, except that
no waste may be applied to ice covered or snow covered
ground or to soils that are saturated. Poultry waste may be
applied to frozen ground within the NMP scheduled times
only under the following conditions:

a. Slopes are not greater than 6.0%;

b. A minimum of a 200-foot vegetative or adequate crop
residue buffer is maintained between the application area
and all surface water courses;

c. Only those soils characterized by USDA as "well
drained" with good infiltration are used; and

d. At least 60% uniform cover by vegetation or crop
residue is present in order to reduce surface runoff and the
potential for leaching of nutrients to ground water.

11. In cases where poultry waste storage is threatened by
emergencies such as fire or flood or where these conditions
are imminent, poultry waste can be land applied outside of
the spreading schedule outlined in the permittee’s NMP. If
this occurs, the permittee shall document the land
application information in accordance with Part 111 C 13 and
notify the department in accordance with Part Il H.

12. Poultry waste shall not be land applied within buffer
zones. Buffer zones at waste application sites shall, at a
minimum, be maintained as follows:

a. Distance from occupied dwellings not on the permittee's
property: 200 feet (unless the occupant of the dwelling
signs a waiver of the buffer zone);

b. Distance from water supply wells or springs: 100 feet;

c. Distance from surface water courses: 100 feet (without
a permanent vegetated buffer) or 35 feet (if a permanent
vegetated buffer exists). Other site-specific conservation
practices may be approved by the department that will
provide pollutant reductions equivalent or better than the
reductions that would be achieved by the 100-foot buffer;
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d. Distance from rock outcropping (except limestone): 25
feet;

e. Distance from limestone outcroppings: 50 feet; and

f. Waste shall not be applied in such a manner that it would
discharge to sinkholes that may exist in the area.

13. The following records shall be maintained:

a. The identification of the land application field sites
where the waste is utilized or stored;

b. The application rate;
c. The application dates; and
d. What crops have been planted.

These records shall be maintained on site for a period of
three years after recorded application is made and shall be
made available to department personnel upon request.

D. Other special conditions.

1. Each poultry waste end-user or poultry waste broker
covered by this general permit shall complete a training
program offered or approved by the department within one
year of filing the registration statement for general permit
coverage. All permitted poultry waste end-users or permitted
poultry waste brokers shall complete a training program at
least once every five years.

2. Poultry feeding operations that use disposal pits for
routine disposal of daily mortalities shall not be covered
under this general permit. The use of a disposal pit for
routine disposal of daily poultry mortalities by a permittee
shall be a violation of this permit. This prohibition does not
apply to the emergency disposal of dead poultry done
according to regulations adopted pursuant to § 3.2-6002 of
the Code of Virginia or Chapter 14 (§ 10.1-1400 et seq.) of
Title 10.1 of the Code of Virginia.

9VAC25-660-100. VWP general permit.

VWP GENERAL PERMIT NO. WP1 FOR IMPACTS LESS
THAN ONE-HALF ACRE UNDER THE VIRGINIA
WATER PROTECTION PERMIT AND THE VIRGINIA
STATE WATER CONTROL LAW

Effective date: August 2, 2016
Expiration date: August 1, 2026

In compliance with § 401 of the Clean Water Act, as amended
(33 USC § 1341) and the State Water Control Law and
regulations adopted pursuant thereto, the board has determined
that there is a reasonable assurance that this VWP general
permit, if complied with, will protect instream beneficial uses,
will not violate applicable water quality standards, and will not
cause or contribute to a significant impairment of state waters
or fish and wildlife resources. In issuing this VWP general
permit, the board has not taken into consideration the structural
stability of any proposed activities.

The permanent or temporary impact of less than one-half acre
of nontidal wetlands or open water and up to 300 linear feet of
nontidal stream bed shall be subject to the provisions of the
VWP general permit set forth herein; any requirements in
coverage granted under this VWP general permit; the Clean
Water Act, as amended; and the State Water Control Law and
regulations adopted pursuant to it.

Part I.
Special Conditions.

A. Authorized activities.

1. The activities authorized by this chapter shall not cause
more than the permanent or temporary impacts to less than
one-half acre of nontidal wetlands or open water and up to
300 linear feet of nontidal stream bed. Additional permit
requirements as stipulated by the department in the coverage
letter, if any, shall be enforceable conditions of this permit.

2. Any changes to the authorized permanent impacts to
surface waters shall require a notice of planned change in
accordance with 9VAC25-660-80. An application or request
for modification to coverage or another VWP permit
application may be required.

3. Any changes to the authorized temporary impacts to
surface waters shall require written notification to and
approval from the Department of Environmental Quality in
accordance with 9VAC25-660-80 prior to initiating the
impacts and restoration to preexisting conditions in
accordance with the conditions of this permit.

4. Modification to compensation requirements may be
approved at the request of the permittee when a decrease in
the amount of authorized surface waters impacts occurs,
provided that the adjusted compensation meets the initial
compensation goals.

B. Overall conditions.

1. The activities authorized by this VWP general permit shall
be executed in a manner so as to minimize adverse impacts
on instream beneficial uses as defined in § 62.1-10 (b) of the
Code of Virginia.

2. No activity may substantially disrupt the movement of
aquatic life indigenous to the water body, including those
species that normally migrate through the area, unless the
primary purpose of the activity is to impound water. Pipes
and culverts placed in streams must be installed to maintain
low flow conditions and shall be countersunk at both inlet
and outlet ends of the pipe or culvert, unless otherwise
specifically approved by the Department of Environmental
Quality on a case-by-case basis, and as follows: The
requirement to countersink does not apply to extensions or
maintenance of existing pipes and culverts that are not
countersunk, floodplain pipes and culverts being placed
above ordinary high water, pipes and culverts being placed
on bedrock, or pipes and culverts required to be placed on
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slopes 5.0% or greater. Bedrock encountered during
construction must be identified and approved in advance of
a design change where the countersunk condition cannot be
met. Pipes and culverts 24 inches or less in diameter shall be
countersunk three inches below the natural stream bed
elevations, and pipes and culverts greater than 24 inches
shall be countersunk at least six inches below the natural
stream bed elevations. Hydraulic capacity shall be
determined based on the reduced capacity due to the
countersunk position. In all stream crossings appropriate
measures shall be implemented to minimize any disruption
of aquatic life movement.

3. Wet or uncured concrete shall be prohibited from entry
into flowing surface waters, unless the area is contained
within a cofferdam and the work is performed in the dry or
unless otherwise approved by the Department of
Environmental Quality. Excess or waste concrete shall not
be disposed of in flowing surface waters or washed into
flowing surface waters.

4. All fill material shall be clean and free of contaminants in
toxic concentrations or amounts in accordance with all
applicable laws and regulations.

5. Erosion and sedimentation controls shall be designed in
accordance with the Virginia Erosion and Sediment Control
Handbook, Third Edition, 1992. These controls shall be
placed prior to clearing and grading and maintained in good
working order to minimize impacts to state waters. These
controls shall remain in place until the area is stabilized and
shall then be removed.

6. Exposed slopes and streambanks shall be stabilized
immediately upon completion of work in each permitted
impact area. All denuded areas shall be properly stabilized
in accordance with the Virginia Erosion and Sediment
Control Handbook, Third Edition, 1992.

7. All construction, construction access (e.g., cofferdams,
sheetpiling, and causeways) and demolition activities
associated with the project shall be accomplished in a
manner that minimizes construction or waste materials from
entering surface waters to the maximum extent practicable,
unless authorized by this VWP general permit.

8. No machinery may enter flowing waters, unless
authorized by this VWP general permit or approved prior to
entry by the Department of Environmental Quality.

9. Heavy equipment in temporarily impacted wetland areas
shall be placed on mats, geotextile fabric, or other suitable
material to minimize soil disturbance to the maximum extent
practicable. Equipment and materials shall be removed
immediately upon completion of work.

10. All nonimpacted surface waters and compensatory
mitigation areas within 50 feet of authorized activities and
within the project or right-of-way limits shall be clearly

flagged or marked for the life of the construction activity at
that location to preclude unauthorized disturbances to these
surface waters and compensatory mitigation areas during
construction. The permittee shall notify contractors that no
activities are to occur in these marked surface waters.

11. Temporary disturbances to surface waters during
construction shall be avoided and minimized to the
maximum extent practicable. All temporarily disturbed
wetland areas shall be restored to preexisting conditions
within 30 days of completing work at each respective
temporary impact area, which shall include reestablishing
preconstruction elevations and contours with topsoil from
the impact area where practicable and planting or seeding
with appropriate wetland vegetation according to cover type
(i.e., emergent, scrub-shrub, or forested). The permittee shall
take all appropriate measures to promote and maintain
revegetation of temporarily disturbed wetland areas with
wetland vegetation through the second year post-
disturbance. All temporarily impacted streams and
streambanks shall be restored to their preconstruction
elevations and contours with topsoil from the impact area
where practicable within 30 days following the construction
at that stream segment. Streambanks shall be seeded or
planted with the same vegetation cover type originally
present, including any necessary, supplemental erosion
control grasses. Invasive species identified on the
Department of Conservation and Recreation's Virginia
Invasive Plant Species List shall not be used to the maximum
extent practicable or without prior approval from the
Department of Environmental Quality.

12. Materials (including fill, construction debris, and
excavated and woody materials) temporarily stockpiled in
wetlands shall be placed on mats or geotextile fabric,
immediately stabilized to prevent entry into state waters,
managed such that leachate does not enter state waters, and
completely removed within 30 days following completion of
that construction activity. Disturbed areas shall be returned
to preconstruction elevations and contours with topsoil from
the impact area where practicable; restored within 30 days
following removal of the stockpile; and restored with the
same vegetation cover type originally present, including any
necessary, supplemental erosion control grasses. Invasive
species identified on the Department of Conservation and
Recreation's Virginia Invasive Plant Species List shall not be
used to the maximum extent practicable or without prior
approval from the Department of Environmental Quality.

13. Continuous flow of perennial springs shall be maintained
by the installation of spring boxes, french drains, or other
similar structures.

14. The permittee shall employ measures to prevent spills of
fuels or lubricants into state waters.

15. The permittee shall conduct his activities in accordance
with the time-of-year restrictions recommended by the
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Virginia Department of Wildlife Resources, the Virginia
Marine Resources Commission, or other interested and
affected agencies, as contained, when applicable, in a
Department of Environmental Quality VWP general permit
coverage letter, and shall ensure that all contractors are
aware of the time-of-year restrictions imposed.

16. Water quality standards shall not be violated as a result
of the construction activities.

17. If stream channelization or relocation is required, all
work in surface waters shall be done in the dry, unless
otherwise authorized by the Department of Environmental
Quality, and all flows shall be diverted around the
channelization or relocation area until the new channel is
stabilized. This work shall be accomplished by leaving a
plug at the inlet and outlet ends of the new channel during
excavation. Once the new channel has been stabilized, flow
shall be routed into the new channel by first removing the
downstream plug and then the upstream plug. The rerouted
stream flow must be fully established before construction
activities in the old stream channel can begin.

C. Road crossings.

1. Access roads and associated bridges, pipes, and culverts
shall be constructed to minimize the adverse effects on
surface waters to the maximum extent practicable. Access
roads constructed above preconstruction elevations and
contours in surface waters must be bridged, piped, or
culverted to maintain surface flows.

2. Installation of road crossings shall occur in the dry via the
implementation of cofferdams, sheetpiling, stream
diversions, or other similar structures.

D. Utility lines.

1. All utility line work in surface waters shall be performed
in a manner that minimizes disturbance, and the area must
be returned to its preconstruction elevations and contours
with topsoil from the impact area where practicable and
restored within 30 days of completing work in the area,
unless otherwise authorized by the Department of
Environmental Quality. Restoration shall be the seeding or
planting of the same vegetation cover type originally
present, including any necessary, supplemental erosion
control grasses. Invasive species identified on the
Department of Conservation and Recreation's Virginia
Invasive Plant Species List shall not be used to the maximum
extent practicable or without prior approval from the
Department of Environmental Quality.

2. Material resulting from trench excavation may be
temporarily sidecast into wetlands not to exceed a total of 90
days, provided the material is not placed in a manner such
that it is dispersed by currents or other forces.

3. The trench for a utility line cannot be constructed in a
manner that drains wetlands (e.g., backfilling with extensive

gravel layers creating a french drain effect). For example,
utility lines may be backfilled with clay blocks to ensure that
the trench does not drain surface waters through which the
utility line is installed.

E. Stream modification and stream bank protection.

1. Riprap bank stabilization shall be of an appropriate size
and design in accordance with the Virginia Erosion and
Sediment Control Handbook, Third Edition, 1992.

2. Riprap apron for all outfalls shall be designed in
accordance with the Virginia Erosion and Sediment Control
Handbook, Third Edition, 1992.

3. For stream bank protection activities, the structure and
backfill shall be placed as close to the stream bank as
practicable. No material shall be placed in excess of the
minimum necessary for erosion protection.

4. All stream bank protection control structures shall be
located to eliminate or minimize impacts to vegetated
wetlands to the maximum extent practicable.

5. Asphalt and materials containing asphalt or other toxic
substances shall not be used in the construction of
submerged sills or breakwaters.

6. Redistribution of existing stream substrate for the purpose
of erosion control is prohibited.

7. No material removed from the stream bottom shall be
disposed of in surface waters, unless otherwise authorized
by this VWP general permit.

F. Stormwater management facilities.

1. Stormwater management facilities shall be installed in
accordance with best management practices and watershed
protection techniques (e.g., vegetated buffers, siting
considerations to minimize adverse effects to aquatic
resources, bioengineering methods incorporated into the
facility design to benefit water quality and minimize adverse
effects to aquatic resources) that provide for long-term
aquatic resources protection and enhancement, to the
maximum extent practicable.

2. Compensation for unavoidable impacts shall not be
allowed within maintenance areas of stormwater
management facilities.

3. Maintenance activities within stormwater management
facilities shall not require additional permit coverage or
compensation, provided that the maintenance activities do
not exceed the original contours of the facility, as approved
and constructed, and are accomplished in designated
maintenance areas as indicated in the facility maintenance or
design plan or when unavailable, an alternative plan
approved by the Department of Environmental Quality.
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Part I1.

Construction and Compensation Requirements, Monitoring,
and Reporting.

A. Minimum compensation requirements.

1. The permittee shall provide any required compensation
for impacts in accordance with the conditions in this VWP
general permit, the coverage letter, and the chapter
promulgating the general permit.

2. Compensation options that may be considered under this
VWP general permit include the purchase of mitigation bank
credits or the purchase of in-lieu fee program credits with a
primary service area that covers the impact site in
accordance with § 62.1-44.15:23 of the Code of Virginia,
9VAC25-660-70, and the associated provisions of 9VAC25-
210-116.

3. The final compensation plan shall be submitted to and
approved by the department prior to a construction activity
in permitted impacts areas. The department shall review and
provide written comments on the final plan within 30 days
of receipt or it shall be deemed approved. The final plan as
approved by the department shall be an enforceable
requirement of any coverage under this VWP general permit.
Deviations from the approved final plan shall be submitted
and approved in advance by the department.

B. Impact site construction monitoring.

1. Construction activities authorized by this permit that are
within impact areas shall be monitored and documented. The
monitoring shall consist of:

a. Preconstruction photographs taken at each impact area
prior to initiation of activities within impact areas.
Photographs remain on the project site and shall depict the
impact area and the nonimpacted surface waters
immediately adjacent to and downgradient of each impact
area. Each photograph shall be labeled to include the
following information: permit number, impact area
number, date and time of the photograph, name of the
person taking the photograph, photograph orientation, and
photograph subject description.

b. Site inspections shall be conducted by the permittee or
the permittee's qualified designee once every calendar
month during activities within impact areas. Monthly
inspections shall be conducted in the following areas: all
authorized permanent and temporary impact areas; all
avoided surface waters, including wetlands, stream
channels, and open water; surface water areas within 50
feet of any land disturbing activity and within the project
or right-of-way limits; and all on-site permanent
preservation areas required under this permit.
Observations shall be recorded on the inspection form
provided by the Department of Environmental Quality.
The form shall be completed in its entirety for each
monthly inspection and shall be kept on site and made

available for review by the Department of Environmental
Quality staff upon request during normal business hours.
Inspections are not required during periods of no activity
within impact areas.

2. Monitoring of water quality parameters shall be conducted
during permanent relocation of perennial streams through
new channels in the manner noted in this subdivision. The
permittee shall report violations of water quality standards
to the Department of Environmental Quality in accordance
with the procedures in 9VAC25-660-100 Part 1l C.
Corrective measures and additional monitoring may be
required if water quality standards are not met. Reporting
shall not be required if water quality standards are not
violated.

a. A sampling station shall be located upstream and
immediately downstream of the relocated channel.

b. Temperature, pH, and dissolved oxygen (D.O.)
measurements shall be taken every 30 minutes for at least
two hours at each station prior to opening the new
channels and immediately before opening new channels.

c. Temperature, pH, and D.O. readings shall be taken after
opening the channels and every 30 minutes for at least
three hours at each station.

C. Reporting.

1. Written communications required by this VWP general
permit shall be submitted to the appropriate Department of
Environmental Quality office. The VWP general permit
tracking number shall be included on all correspondence.

2. The Department of Environmental Quality shall be
notified in writing prior to the start of construction activities
at the first authorized impact area.

3. A construction status update form provided by the
Department of Environmental Quality shall be completed
and submitted to the Department of Environmental Quality
twice per year for the duration of coverage under a VWP
general permit. Forms completed in June shall be submitted
by or on July 10, and forms completed in December shall be
submitted by or on January 10. The form shall include
reference to the VWP permit tracking number and one of the
following statements for each authorized surface water
impact location:

a. Construction activities have not yet started;
b. Construction activities have started;

c. Construction activities have started but are currently
inactive; or

d. Construction activities are complete.
4. The Department of Environmental Quality shall be

notified in writing within 30 days following the completion
of all activities in all authorized impact areas.
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5. The permittee shall notify the Department of
Environmental Quality in writing when unusual or
potentially complex conditions are encountered that require
debris removal or involve a potentially toxic substance.
Measures to remove the obstruction, material, or toxic
substance or to change the location of a structure are
prohibited until approved by the Department of
Environmental Quality.

6. The permittee shall report fish kills or spills of oil or fuel
immediately upon discovery. If spills or fish kills occur
between the hours of 8:15 a.m. to 5 p.m., Monday through
Friday, the appropriate Department of Environmental
Quality regional office shall be notified; otherwise, the
Department of Emergency Management shall be notified at
1-800-468-8892.

7. Violations of state water quality standards shall be
reported to the appropriate Department of Environmental
Quality office no later than the end of the business day
following discovery.

8. The permittee shall notify the Department of
Environmental Quality no later than the end of the third
business day following the discovery of additional impacts
to surface waters, including wetlands, stream channels, and
open water that are not authorized by the Department of
Environmental Quality or to any required preservation areas.
The notification shall include photographs, estimated
acreage or linear footage of impacts, and a description of the
impacts.

9. Submittals required by this VWP general permit shall
contain the following signed certification statement:

"I certify under penalty of law that this document and all
attachments were prepared under my direction or
supervision in accordance with a system designed to assure
that qualified personnel properly gather and evaluate the
information submitted. Based on my inquiry of the person or
persons who manage the system, or those persons directly
responsible for gathering the information, the information
submitted is, to the best of my knowledge and belief, true,
accurate, and complete. | am aware that there are significant
penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violation."

Part I11.
Conditions Applicable to All VWP General Permits.

A. Duty to comply. The permittee shall comply with all
conditions, limitations, and other requirements of the VWP
general permit; any requirements in coverage granted under
this VWP general permit; the Clean Water Act, as amended,;
and the State Water Control Law and regulations adopted
pursuant to it. Any VWP general permit violation or
noncompliance is a violation of the Clean Water Act and State
Water Control Law and is grounds for (i) enforcement action,
(if) VWP general permit coverage termination for cause, (iii)

VWP general permit coverage revocation, (iv) denial of
application for coverage, or (v) denial of an application for a
modification to VWP general permit coverage. Nothing in this
VWP general permit shall be construed to relieve the permittee
of the duty to comply with all applicable federal and state
statutes, regulations, and toxic standards and prohibitions.

B. Duty to mitigate. The permittee shall take all reasonable
steps to minimize or prevent impacts in violation of the VWP
general permit that may have a reasonable likelihood of
adversely affecting human health or the environment.

C. Reopener. This VWP general permit may be reopened to
modify its conditions when the circumstances on which the
previous VWP general permit was based have materially and
substantially changed, or special studies conducted by the
department or the permittee show material and substantial
change since the time the VWP general permit was issued and
thereby constitute cause for revoking and reissuing the VWP
general permit.

D. Compliance with state and federal law. Compliance with
this VWP general permit constitutes compliance with the VWP
permit requirements of the State Water Control Law. Nothing
in this VWP general permit shall be construed to preclude the
institution of any legal action under or relieve the permittee
from any responsibilities, liabilities, or other penalties
established pursuant to any other state law or regulation or
under the authority preserved by § 510 of the Clean Water Act.

E. Property rights. Coverage under this VWP general permit
does not convey property rights in either real or personal
property or any exclusive privileges, nor does it authorize
injury to private property, any invasion of personal property
rights, or any infringement of federal, state, or local laws or
regulations.

F. Severability. The provisions of this VWP general permit
are severable.

G. Inspection and entry. Upon presentation of credentials, the
permittee shall allow the department or any duly authorized
agent of the department, at reasonable times and under
reasonable circumstances, to enter upon the permittee's
property, public or private, and have access to inspect and copy
any records that must be kept as part of the VWP general
permit conditions; to inspect any facilities, operations, or
practices (including monitoring and control equipment)
regulated or required under the VWP general permit; and to
sample or monitor any substance, parameter, or activity for the
purpose of ensuring compliance with the conditions of the
VWP general permit or as otherwise authorized by law. For the
purpose of this section, the time for inspection shall be deemed
reasonable during regular business hours. Nothing contained
herein shall make an inspection time unreasonable during an
emergency.

H. Transferability of VWP general permit coverage. VWP
general permit coverage may be transferred to another
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permittee when all of the criteria listed in this subsection are
met. On the date of the VWP general permit coverage transfer,
the transferred VWP general permit coverage shall be as fully
effective as if it had been granted directly to the new permittee.

1. The current permittee notifies the department of the
proposed transfer of the general permit coverage and
provides a written agreement between the current and new
permittees containing a specific date of transfer of VWP
general permit responsibility, coverage, and liability to the
new permittee, or that the current permittee will retain such
responsibility, coverage, or liability, including liability for
compliance with the requirements of enforcement activities
related to the authorized activity.

2. The department does not within 15 days notify the current
and new permittees of the board's intent to modify or revoke
and reissue the VWP general permit.

I. Notice of planned change. VWP general permit coverage
may be modified subsequent to issuance in accordance with
9VAC25-660-80.

J. VWP general permit coverage termination for cause. VWP
general permit coverage is subject to termination for cause by
the department after public notice and opportunity for a hearing
in accordance with 9VAC25-210-180. Reasons for termination
for cause are as follows:

1. Noncompliance by the permittee with any provision of
this chapter, any condition of the VWP general permit, or
any requirement in general permit coverage;

2. The permittee's failure in the application or during the
process of granting VWP general permit coverage to
disclose fully all relevant facts or the permittee's
misrepresentation of any relevant facts at any time;

3. The permittee's violation of a special or judicial order;

4. A determination by the department that the authorized
activity endangers human health or the environment and can
be regulated to acceptable levels by a modification to the
VWP general permit coverage or a termination;

5. A change in any condition that requires either a temporary
or permanent reduction or elimination of any activity
controlled by the VWP general permit; or

6. A determination that the authorized activity has ceased
and that the compensation for unavoidable adverse impacts
has been successfully completed.

K. The department may terminate VWP general permit
coverage without cause when the permittee is no longer a legal
entity due to death or dissolution or when a company is no
longer authorized to conduct business in the Commonwealth.
The termination shall be effective 30 days after notice of the
proposed termination is sent to the last known address of the
permittee or registered agent, unless the permittee objects
within that time. If the permittee does object during that period,

the department shall follow the applicable procedures for
termination under 9VAC25-210-180 and § 62.1-44.15:25 of
the Code of Virginia.

L. VWP general permit coverage termination by consent. The
permittee shall submit a request for termination by consent
within 30 days of completing or canceling all authorized
activities requiring notification under 9VAC25-660-50 A and
all compensatory mitigation requirements. When submitted for
project completion, the request for termination by consent shall
constitute a notice of project completion in accordance with
9VAC25-210-130 F. The director may accept this termination
of coverage on behalf of the department. The permittee shall
submit the following information:

1. Name, mailing address, and telephone number;
2. Name and location of the activity;
3. The VWP general permit tracking number; and

4. One of the following certifications:
a. For project completion:

"I certify under penalty of law that all activities and any
required compensatory mitigation authorized by the VWP
general permit and general permit coverage have been
completed. I understand that by submitting this notice of
termination I am no longer authorized to perform activities
in surface waters in accordance with the VWP general
permit and general permit coverage, and that performing
activities in surface waters is unlawful where the activity
is not authorized by the VWP permit or coverage, unless
otherwise excluded from obtaining coverage. | also
understand that the submittal of this notice does not
release me from liability for any violations of the VWP
general permit or coverage."

b. For project cancellation:

"I certify under penalty of law that the activities and any
required compensatory mitigation authorized by the VWP
general permit and general permit coverage will not occur.
I understand that by submitting this notice of termination
I am no longer authorized to perform activities in surface
waters in accordance with the VWP general permit and
general permit coverage, and that performing activities in
surface waters is unlawful where the activity is not
authorized by the VWP permit or coverage, unless
otherwise excluded from obtaining coverage. | also
understand that the submittal of this notice does not
release me from liability for any violations of the VWP
general permit or coverage, nor does it allow me to resume
the authorized activities without reapplication and
coverage."

c. For events beyond permittee control, the permittee shall
provide a detailed explanation of the events, to be
approved by the Department of Environmental Quality,
and the following certification statement:
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"l certify under penalty of law that the activities or the
required compensatory mitigation authorized by the VWP
general permit and general permit coverage have changed
as the result of events beyond my control (see attached). |
understand that by submitting this notice of termination |
am no longer authorized to perform activities in surface
waters in accordance with the VWP general permit and
general permit coverage, and that performing activities in
surface waters is unlawful where the activity is not
authorized by the VWP permit or coverage, unless
otherwise excluded from obtaining coverage. | also
understand that the submittal of this notice does not
release me from liability for any violations of the VWP
general permit or coverage, nor does it allow me to resume
the authorized activities without reapplication and
coverage."

M. Civil and criminal liability. Nothing in this VWP general
permit shall be construed to relieve the permittee from civil and
criminal penalties for noncompliance.

N. Oil and hazardous substance liability. Nothing in this
VWP general permit shall be construed to preclude the
institution of legal action or relieve the permittee from any
responsibilities, liabilities, or penalties to which the permittee
is or may be subject under § 311 of the Clean Water Act or
88 62.1-44.34:14 through 62.1-44.34:23 of the State Water
Control Law.

O. Duty to cease or confine activity. It shall not be a defense
for a permittee in an enforcement action that it would have
been necessary to halt or reduce the activity for which VWP
general permit coverage has been granted in order to maintain
compliance with the conditions of the VWP general permit or
coverage.

P. Duty to provide information.

1. The permittee shall furnish to the department information
that the department may request to determine whether cause
exists for modifying, revoking, or terminating VWP permit
coverage or to determine compliance with the VWP general
permit or general permit coverage. The permittee shall also
furnish to the department, upon request, copies of records
required to be kept by the permittee.

2. Plans, maps, conceptual reports, and other relevant
information shall be submitted as required by the department
prior to commencing construction.

Q. Monitoring and records requirements.

1. Monitoring of parameters, other than pollutants, shall be
conducted according to approved analytical methods as
specified in the VWP general permit. Analysis of pollutants
will be conducted according to 40 CFR Part 136 as published
in the July 1, 2023 2024, update, Guidelines Establishing
Test Procedures for the Analysis of Pollutants.

2. Samples and measurements taken for the purpose of
monitoring shall be representative of the monitored activity.

3. The permittee shall retain records of all monitoring
information, including all calibration and maintenance
records and all original strip chart or electronic recordings
for continuous monitoring instrumentation, copies of all
reports required by the VWP general permit, and records of
all data used to complete the application for coverage under
the VWP general permit, for a period of at least three years
from the date of general permit expiration. This period may
be extended by request of the department at any time.

4. Records of monitoring information shall include, as
appropriate:
a. The date, exact place, and time of sampling or
measurements;

b. The name of the individuals who performed the
sampling or measurements;

c. The date and time the analyses were performed;
d. The name of the individuals who performed the
analyses;

e. The analytical techniques or methods supporting the
information such as observations, readings, calculations,
and bench data used;

f. The results of such analyses; and
g. Chain of custody documentation.

R. Unauthorized discharge of pollutants. Except in
compliance with this VWP general permit, it shall be unlawful
for the permittee to:

1. Discharge into state waters sewage, industrial wastes,
other wastes, or any noxious or deleterious substances;

2. Excavate in a wetland;

3. Otherwise alter the physical, chemical, or biological
properties of state waters and make them detrimental to the
public health, to animal or aquatic life, or to the uses of such
waters for domestic or industrial consumption, for
recreation, or for other uses; or

4. On and after October 1, 2001, conduct the following
activities in a wetland:
a. New activities to cause draining that significantly alter
or degrade existing wetland acreage or functions;
b. Filling or dumping;
c. Permanent flooding or impounding; or

d. New activities that cause significant alteration or
degradation of existing wetland acreage or functions.

S. Duty to reapply. Any permittee desiring to continue a
previously authorized activity after the expiration date of the
VWP general permit shall comply with the provisions in
9VAC25-660-27.
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9VAC25-670-100. VWP general permit.

VWP GENERAL PERMIT NO. WP2 FOR FACILITIES
AND ACTIVITIES OF UTILITIES AND PUBLIC
SERVICE COMPANIES REGULATED BY THE

FEDERAL ENERGY REGULATORY COMMISSION OR
THE STATE CORPORATION COMMISSION AND
OTHER UTILITY LINE ACTIVITIES UNDER THE

VIRGINIA WATER PROTECTION PERMIT AND THE

VIRGINIA STATE WATER CONTROL LAW

Effective date: August 2, 2016
Expiration date: August 1, 2026

In compliance with 8§ 401 of the Clean Water Act, as amended
(33 USC § 1341) and the State Water Control Law and
regulations adopted pursuant thereto, the board has determined
that there is a reasonable assurance that this VWP general
permit, if complied with, will protect instream beneficial uses,
will not violate applicable water quality standards, and will not
cause or contribute to a significant impairment of surface
waters or fish and wildlife resources. In issuing this VWP
general permit, the board has not taken into consideration the
structural stability of any proposed activities.

The permanent or temporary impact of up to one acre of
nontidal wetlands or open water and up to 1,500 linear feet of
nontidal stream bed shall be subject to the provisions of the
VWP general permit set forth herein; any requirements in
coverage granted under this VWP general permit; the Clean
Water Act, as amended; and the State Water Control Law and
regulations adopted pursuant to it.

Part I.
Special Conditions.

A. Authorized activities.

1. The activities authorized by this chapter shall not cause
more than the permanent or temporary impacts of up to one
acre of nontidal wetlands or open water and up to 1,500
linear feet of nontidal stream bed. Additional permit
requirements as stipulated by the department in the coverage
letter, if any, shall be enforceable conditions of this permit.

2. Any changes to the authorized permanent impacts to
surface waters shall require a notice of planned change in
accordance with 9VAC25-670-80. An application or request
for modification to coverage or another VWP permit
application may be required.

3. Any changes to the authorized temporary impacts to
surface waters shall require written notification to and
approval from the Department of Environmental Quality in
accordance with 9VAC25-670-80 prior to initiating the
impacts and restoration to preexisting conditions in
accordance with the conditions of this permit.

4. Modification to compensation requirements may be
approved at the request of the permittee when a decrease in
the amount of authorized surface waters impacts occurs,

provided that the adjusted compensation meets the initial
compensation goals.

B. Overall conditions.

1. The activities authorized by this VWP general permit shall
be executed in a manner so as to minimize adverse impacts
on instream beneficial uses as defined in § 62.1-10 (b) of the
Code of Virginia.

2. No activity may substantially disrupt the movement of
aquatic life indigenous to the water body, including those
species that normally migrate through the area, unless the
primary purpose of the activity is to impound water. Pipes
and culverts placed in streams must be installed to maintain
low flow conditions and shall be countersunk at both inlet
and outlet ends of the pipe or culvert, unless otherwise
specifically approved by the Department of Environmental
Quality on a case-by-case basis, and as follows: The
requirement to countersink does not apply to extensions or
maintenance of existing pipes and culverts that are not
countersunk, floodplain pipes and culverts being placed
above ordinary high water, pipes and culverts being placed
on bedrock, or pipes and culverts required to be placed on
slopes 5.0% or greater. Bedrock encountered during
construction must be identified and approved in advance of
a design change where the countersunk condition cannot be
met. Pipes and culverts 24 inches or less in diameter shall be
countersunk three inches below the natural stream bed
elevations, and pipes and culverts greater than 24 inches
shall be countersunk at least six inches below the natural
stream bed elevations. Hydraulic capacity shall be
determined based on the reduced capacity due to the
countersunk position. In all stream crossings appropriate
measures shall be implemented to minimize any disruption
of aquatic life movement.

3. Wet or uncured concrete shall be prohibited from entry
into flowing surface waters, unless the area is contained
within a cofferdam and the work is performed in the dry or
unless otherwise approved by the Department of
Environmental Quality. Excess or waste concrete shall not
be disposed of in flowing surface waters or washed into
flowing surface waters.

4. All fill material shall be clean and free of contaminants in
toxic concentrations or amounts in accordance with all
applicable laws and regulations.

5. Erosion and sedimentation controls shall be designed in
accordance with the Virginia Erosion and Sediment Control
Handbook, Third Edition, 1992. These controls shall be
placed prior to clearing and grading and maintained in good
working order to minimize impacts to state waters. These
controls shall remain in place until the area is stabilized and
shall then be removed.

6. Exposed slopes and streambanks shall be stabilized
immediately upon completion of work in each permitted
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area. All denuded areas shall be properly stabilized in
accordance with the Virginia Erosion and Sediment Control
Handbook, Third Edition, 1992.

7. All construction, construction access (e.g., cofferdams,
sheetpiling, and causeways) and demolition activities
associated with the project shall be accomplished in such a
manner that minimizes construction or waste materials from
entering surface waters to the maximum extent practicable,
unless authorized by this VWP general permit.

8. No machinery may enter flowing waters, unless
authorized by this VWP general permit or approved prior to
entry by the Department of Environmental Quality.

9. Heavy equipment in temporarily impacted wetland areas
shall be placed on mats, geotextile fabric, or other suitable
material, to minimize soil disturbance to the maximum
extent practicable. Equipment and materials shall be
removed immediately upon completion of work.

10. All nonimpacted surface waters and compensatory
mitigation areas within 50 feet of authorized activities and
within the project or right-of-way limits shall be clearly
flagged or marked for the life of the construction activity at
that location to preclude any unauthorized disturbances to
these surface waters and compensatory mitigation areas
during construction. The permittee shall notify contractors
that no activities are to occur in these marked surface waters.

11. Temporary disturbances to surface waters during
construction shall be avoided and minimized to the
maximum extent practicable. All temporarily disturbed
wetland areas shall be restored to preexisting conditions
within 30 days of completing work at each respective
temporary impact area, which shall include reestablishing
preconstruction elevations and contours with topsoil from
the impact area where practicable and planting or seeding
with appropriate wetland vegetation according to cover type
(i.e., emergent, scrub-shrub, or forested). The permittee shall
take all appropriate measures to promote and maintain
revegetation of temporarily disturbed wetland areas with
wetland vegetation through the second year post-
disturbance. All temporarily impacted streams and
streambanks shall be restored to their preconstruction
elevations and contours with topsoil from the impact area
where practicable within 30 days following the construction
at that stream segment. Streambanks shall be seeded or
planted with the same vegetation cover type originally
present, including any necessary, supplemental erosion
control grasses. Invasive species identified on the
Department of Conservation and Recreation's Virginia
Invasive Plant Species List shall not be used to the maximum
extent practicable or without prior approval from the
Department of Environmental Quality.

12. Materials (including fill, construction debris, and
excavated and woody materials) temporarily stockpiled in

wetlands shall be placed on mats or geotextile fabric,
immediately stabilized to prevent entry into state waters,
managed such that leachate does not enter state waters, and
completely removed within 30 days following completion of
that construction activity. Disturbed areas shall be returned
to preconstruction elevations and contours with topsoil from
the impact areas where practicable; restored within 30 days
following removal of the stockpile; and restored with the
same vegetation cover type originally present, including any
necessary, supplemental erosion control grasses. Invasive
species identified on the Department of Conservation and
Recreation's Virginia Invasive Plant Species List shall not be
used to the maximum extent practicable or without prior
approval from the Department of Environmental Quality.

13. Continuous flow of perennial springs shall be maintained
by the installation of spring boxes, french drains, or other
similar structures.

14. The permittee shall employ measures to prevent spills of
fuels or lubricants into state waters.

15. The permittee shall conduct his activities in accordance
with the time-of-year restrictions recommended by the
Virginia Department of Wildlife Resources, the Virginia
Marine Resources Commission, or other interested and
affected agencies, as contained, when applicable, in a
Department of Environmental Quality VWP general permit
coverage letter, and shall ensure that all contractors are
aware of the time-of-year restrictions imposed.

16. Water quality standards shall not be violated as a result
of the construction activities.

17. If stream channelization or relocation is required, all
work in surface waters shall be done in the dry, unless
otherwise authorized by the Department of Environmental
Quality, and all flows shall be diverted around the
channelization or relocation area until the new channel is
stabilized. This work shall be accomplished by leaving a
plug at the inlet and outlet ends of the new channel during
excavation. Once the new channel has been stabilized, flow
shall be routed into the new channel by first removing the
downstream plug and then the upstream plug. The rerouted
steam flow must be fully established before construction
activities in the old stream channel can begin.

C. Road crossings.

1. Access roads and associated bridges, pipes, and culverts
shall be constructed to minimize the adverse effects on
surface waters to the maximum extent practicable. Access
roads constructed above preconstruction elevations and
contours in surface waters must be bridged, piped, or
culverted to maintain surface flows.

2. Installation of road crossings shall occur in the dry via the
implementation of cofferdams, sheetpiling, stream
diversions, or similar structures.
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D. Utility lines.

1. All utility line work in surface waters shall be performed
in a manner that minimizes disturbance, and the area must
be returned to its preconstruction elevations and contours
with topsoil from the impact area where practicable and
restored within 30 days of completing work in the area,
unless otherwise authorized by the Department of
Environmental Quality. Restoration shall be the seeding or
planting of the same vegetation cover type originally
present, including any necessary, supplemental erosion
control grasses. Invasive species identified on the
Department of Conservation and Recreation's Virginia
Invasive Plant Species List shall not be used to the maximum
extent practicable or without prior approval from the
Department of Environmental Quality.

2. Material resulting from trench excavation may be
temporarily sidecast into wetlands, not to exceed 90 days,
provided the material is not placed in a manner such that it
is dispersed by currents or other forces.

3. The trench for a utility line cannot be constructed in a
manner that drains wetlands (e.g., backfilling with extensive
gravel layers creating a trench drain effect.). For example,
utility lines may be backfilled with clay blocks to ensure that
the trench does not drain surface waters through which the
utility line is installed.

E. Stream modification and stream bank protection.

1. Riprap bank stabilization shall be of an appropriate size
and design in accordance with the Virginia Erosion and
Sediment Control Handbook, Third Edition, 1992.

2. Riprap apron for all outfalls shall be designed in
accordance with the Virginia Erosion and Sediment Control
Handbook, Third Edition, 1992.

3. For stream bank protection activities, the structure and
backfill shall be placed as close to the stream bank as
practicable. No material shall be placed in excess of the
minimum necessary for erosion protection.

4. All stream bank protection structures shall be located to
eliminate or minimize impacts to vegetated wetlands to the
maximum extent practicable.

5. Asphalt and materials containing asphalt or other toxic
substances shall not be used in the construction of
submerged sills or breakwaters.

6. Redistribution of existing stream substrate for the purpose
of erosion control is prohibited.

7. No material removed from the stream bottom shall be
disposed of in surface waters, unless otherwise authorized
by this VWP general permit.

Part I1.

Construction and Compensation Requirements, Monitoring,
and Reporting.

A. Minimum compensation requirements.

1. The permittee shall provide any required compensation
for impacts in accordance with the conditions in this VWP
general permit, the coverage letter, and the chapter
promulgating the general permit. For all compensation that
requires a protective mechanism, including preservation of
surface waters or buffers, the permittee shall record the
approved protective mechanism in the chain of title to the
property, or an equivalent instrument for government-owned
lands, and proof of recordation shall be submitted to the
Department of Environmental Quality prior to commencing
impacts in surface waters.

2. Compensation options that may be considered under this
VWP general permit shall meet the criteria in § 62.1-
44.15:23 of the Code of Virginia, 9VAC25-210-116, and
9VAC25-670-70.

3. The permittee-responsible compensation site or sites
depicted in the conceptual compensation plan submitted
with the application shall constitute the compensation site.
A site change may require a modification to coverage.

4. For compensation involving the purchase of mitigation
bank credits or the purchase of in-lieu fee program credits,
the permittee shall not initiate work in permitted impact
areas until documentation of the mitigation bank credit
purchase or of the in-lieu fee program credit purchase has
been submitted to and received by the Department of
Environmental Quality.

5. The final compensation plan shall be submitted to and
approved by the department prior to a construction activity
in permitted impact areas. The department shall review and
provide written comments on the final plan within 30 days
of receipt or it shall be deemed approved. The final plan as
approved by the department shall be an enforceable
requirement of any coverage under this VWP general permit.
Deviations from the approved final plan shall be submitted
and approved in advance by the department.

a. The final permittee-responsible wetlands compensation
plan shall include:

(1) The complete information on all components of the
conceptual compensation plan.

(2) A summary of the type and acreage of existing wetland
impacts anticipated during the construction of the
compensation site and the proposed compensation for
these impacts; a site access plan; a monitoring plan,
including proposed success criteria, monitoring goals, and
the location of photo-monitoring stations, monitoring
wells, vegetation sampling points, and reference wetlands
or streams, if available; an abatement and control plan for
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undesirable plant species; an erosion and sedimentation
control plan; a construction schedule; and the final
protective mechanism for the protection of the
compensation site or sites, including all surface waters and
buffer areas within its boundaries.

(3) The approved protective mechanism. The protective
mechanism shall be recorded in the chain of title to the
property, or an equivalent instrument for government-
owned lands, and proof of recordation shall be submitted
to the Department of Environmental Quality prior to
commencing impacts in surface waters.

b. The final permittee-responsible stream compensation
plan shall include:

(1) The complete information on all components of the
conceptual compensation plan.

(2) An evaluation, discussion, and plan drawing or
drawings of existing conditions on the proposed
compensation stream, including the identification of
functional and physical deficiencies for which the
measures are proposed, and summary of geomorphologic
measurements (e.g., stream width, entrenchment ratio,
width-depth ratio, sinuosity, slope, substrate, etc.); a site
access plan; a monitoring plan, including a monitoring and
reporting schedule, monitoring design and methodologies
for success, proposed success criteria, location of photo-
monitoring stations, vegetation sampling points, survey
points, bank pins, scour chains, and reference streams; an
abatement and control plan for undesirable plant species;
an erosion and sedimentation control plan, if appropriate;
a construction schedule; a plan-view drawing depicting
the pattern and all compensation measures being
employed; a profile drawing; cross-sectional drawing or
drawings of the proposed compensation stream; and the
final protective mechanism for the protection of the
compensation site or sites, including all surface waters and
buffer areas within its boundaries.

(3) The approved protective mechanism. The protective
mechanism shall be recorded in the chain of title to the
property, or an equivalent instrument for government-
owned lands, and proof of recordation shall be submitted
to the Department of Environmental Quality prior to
commencing impacts in surface waters.

6. The following criteria shall apply to permittee-responsible
wetland or stream compensation:

a. The vegetation used shall be native species common to
the area, shall be suitable for growth in local wetland or
riparian conditions, and shall be from areas within the
same or adjacent U.S. Department of Agriculture Plant
Hardiness Zone or Natural Resources Conservation
Service Land Resource Region as that of the project site.
Planting of woody plants shall occur when vegetation is
normally dormant, unless otherwise approved in the final
wetlands or stream compensation plan or plans.

b. All work in permitted impact areas shall cease if
compensation site construction has not commenced within
180 days of commencement of project construction,
unless otherwise authorized by the department.

c. The Department of Environmental Quality shall be
notified in writing prior to the initiation of construction
activities at the compensation site.

d. Point sources of stormwater runoff shall be prohibited
from entering a wetland compensation site prior to
treatment by appropriate best management practices.
Appropriate best management practices may include
sediment traps, grassed waterways, vegetated filter strips,
debris screens, oil and grease separators, or forebays.

e. The success of the compensation shall be based on
meeting the success criteria established in the approved
final compensation plan.

f. If the wetland or stream compensation area fails to meet
the specified success criteria in a particular monitoring
year, other than the final monitoring year, the reasons for
this failure shall be determined and a corrective action
plan shall be submitted to the Department of
Environmental Quality for approval with or before that
year's monitoring report. The corrective action plan shall
contain at a minimum the proposed actions, a schedule for
those actions, and a monitoring plan, and shall be
implemented by the permittee in accordance with the
approved schedule. Should significant changes be
necessary to ensure success, the required monitoring cycle
shall begin again, with monitoring year one being the year
that the changes are complete, as confirmed by the
Department of Environmental Quality. If the wetland or
stream compensation area fails to meet the specified
success criteria by the final monitoring year or if the
wetland or stream compensation area has not met the
stated restoration goals, reasons for this failure shall be
determined and a corrective action plan, including
proposed actions, a schedule, and a monitoring plan, shall
be submitted with the final year monitoring report for
Department of Environmental Quality approval.
Corrective action shall be implemented by the permittee
in accordance with the approved schedule. Annual
monitoring shall be required to continue until two
sequential, annual reports indicate that all criteria have
been successfully satisfied and the site has met the overall
restoration goals (e.g., that corrective actions were
successful).

g. The surveyed wetland boundary for the compensation
site shall be based on the results of the hydrology, soils,
and vegetation monitoring data and shall be shown on the
site plan. Calculation of total wetland acreage shall be
based on that boundary at the end of the monitoring cycle.
Data shall be submitted by December 31 of the final
monitoring year.
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h. Herbicides or algicides shall not be used in or
immediately adjacent to the compensation site or sites
without prior authorization by the department. All
vegetation removal shall be done by manual means, unless
authorized by the Department of Environmental Quality in
advance.

B. Impact site construction monitoring.

1. Construction activities authorized by this permit that are
within impact areas shall be monitored and documented. The
monitoring shall consist of:

a. Preconstruction photographs taken at each impact area
prior to initiation of activities within impact areas.
Photographs shall remain on the project site and depict the
impact area and the nonimpacted surface waters
immediately adjacent to and downgradient of each impact
area. Each photograph shall be labeled to include the
following information: permit number, impact area
number, date and time of the photograph, name of the
person taking the photograph, photograph orientation, and
photograph subject description.

b. Site inspections shall be conducted by the permittee or
the permittee's qualified designee once every calendar
month during activities within impact areas. Monthly
inspections shall be conducted in the following areas: all
authorized permanent and temporary impact areas; all
avoided surface waters, including wetlands, stream
channels, and open water; surface water areas within 50
feet of any land disturbing activity and within the project
or right-of-way limits; and all on-site permanent
preservation areas required under this permit.
Observations shall be recorded on the inspection form
provided by the Department of Environmental Quality.
The form shall be completed in its entirety for each
monthly inspection and shall be kept on site and made
available for review by the Department of Environmental
Quality staff upon request during normal business hours.
Inspections are not required during periods of no activity
within impact areas.

2. Monitoring of water quality parameters shall be conducted
during permanent relocation of perennial streams through
new channels in the manner noted in this subdivision. The
permittee shall report violations of water quality standards
to the Department of Environmental Quality in accordance
with the procedures in 9VAC25-670-100 Part Il E.
Corrective measures and additional monitoring may be
required if water quality standards are not met. Reporting
shall not be required if water quality standards are not
violated.

a. A sampling station shall be located upstream and
immediately downstream of the relocated channel.

b. Temperature, pH, and dissolved oxygen (D.O.)
measurements shall be taken every 30 minutes for at least

C. Permittee-responsible
monitoring.

two hours at each station prior to opening the new
channels and immediately before opening new channels.

c. Temperature, pH, and D.O. readings shall be taken after
opening the channels and every 30 minutes for at least
three hours at each station.

wetland compensation  site

1. An as-built ground survey, or an aerial survey provided
by a firm specializing in aerial surveys, shall be conducted
for the entire compensation site or sites, including invert
elevations for all water elevation control structures and spot
elevations throughout the site or sites. Aerial surveys shall
include the variation from actual ground conditions, such as
+/- 0.2 feet. Either type of survey shall be certified by a
licensed surveyor or by a registered professional engineer to
conform to the design plans. The survey shall be submitted
within 60 days of completing compensation site
construction. Changes or deviations in the as-built survey or
aerial survey shall be shown on the survey and explained in
writing.

2. Photographs shall be taken at the compensation site or
sites from the permanent markers identified in the final
compensation plan, and established to ensure that the same
locations and view directions at the site or sites are
monitored in each monitoring period. These photographs
shall be taken after the initial planting and at a time specified
in the final compensation plan during every monitoring year.

3. Compensation site monitoring shall begin on the first day
of the first complete growing season (monitoring year one)
after wetland compensation site construction activities,
including planting, have been completed. Monitoring shall
be required for monitoring years one, two, three, and five,
unless otherwise approved by the Department of
Environmental Quality. In all cases, if all success criteria
have not been met in the fifth monitoring year, then
monitoring shall be required for each consecutive year until
two annual sequential reports indicate that all criteria have
been successfully satisfied.

4. The establishment of wetland hydrology shall be
measured during the growing season, with the location and
number of monitoring wells, and frequency of monitoring
for each site, set forth in the final monitoring plan.
Hydrology monitoring well data shall be accompanied by
precipitation data, including rainfall amounts, either from on
site, or from the closest weather station. Once the wetland
hydrology success criteria have been satisfied for a
particular monitoring year, weekly monitoring may be
discontinued for the remainder of that monitoring year
following Department of Environmental Quality approval.
After a period of three monitoring years, the permittee may
request that hydrology monitoring be discontinued,
providing that adequate hydrology has been established and
maintained. Hydrology monitoring shall not be discontinued
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without written approval
Environmental Quality.

from the Department of

5. The presence of hydric soils or soils under hydric
conditions shall be evaluated in accordance with the final
compensation plan.

6. The establishment of wetland vegetation shall be in
accordance with the final compensation plan. Monitoring
shall take place in August, September, or October during the
growing season of each monitoring year, unless authorized
in the monitoring plan.

7. The presence of undesirable plant species shall be
documented.

8. All wetland compensation monitoring reports shall be
submitted in accordance with 9VAC25-670-100 Part Il E 6.

D. Permittee-responsible  stream

monitoring.

compensation  and

1. Riparian buffer restoration activities shall be detailed in
the final compensation plan and shall include, as
appropriate, the planting of a variety of native species
currently growing in the site area, including appropriate seed
mixtures and woody species that are bare root, balled, or
burlapped. A minimum buffer width of 50 feet, measured
from the top of the stream bank at bankfull elevation
landward on both sides of the stream, shall be required where
practical.

2. The installation of root wads, vanes, and other instream
structures, shaping of the stream banks, and channel
relocation shall be completed in the dry whenever
practicable.

3. Livestock access to the stream and designated riparian
buffer shall be limited to the greatest extent practicable.

4. Stream channel restoration activities shall be conducted in
the dry or during low flow conditions. When site conditions
prohibit access from the streambank or upon prior
authorization from the Department of Environmental
Quality, heavy equipment may be authorized for use within
the stream channel.

5. Photographs shall be taken at the compensation site from
the vicinity of the permanent photo-monitoring stations
identified in the final compensation plan. The photograph
orientation shall remain constant during all monitoring
events. At a minimum, photographs shall be taken from the
center of the stream, facing downstream, with a sufficient
number of photographs to view the entire length of the
restoration site. Photographs shall document the completed
restoration conditions. Photographs shall be taken prior to
site activities, during instream and riparian compensation
construction activities, within one week of completion of
activities, and during at least one day of each monitoring
year to depict restored conditions.

6. An as-built ground survey, or an aerial survey provided
by a firm specializing in aerial surveys, shall be conducted
for the entire compensation site or sites. Aerial surveys shall
include the variation from actual ground conditions, such as
+/- 0.2 feet. The survey shall be certified by the licensed
surveyor or by a registered, professional engineer to conform
to the design plans. The survey shall be submitted within 60
days of completing compensation site construction. Changes
or deviations from the final compensation plans in the as-
built survey or aerial survey shall be shown on the survey
and explained in writing.

7. Compensation site monitoring shall begin on day one of
the first complete growing season (monitoring year one)
after stream compensation site construction activities,
including planting, have been completed. Monitoring shall
be required for monitoring years one and two, unless
otherwise approved by the Department of Environmental
Quality. In all cases, if all success criteria have not been met
in the final monitoring year, then monitoring shall be
required for each consecutive year until two annual
sequential reports indicate that all criteria have been
successfully satisfied.

8. All stream compensation site monitoring reports shall be
submitted in accordance with 9VAC25-670-100 Part Il E 6.

E. Reporting.

1. Written communications required by this VWP general
permit shall be submitted to the appropriate Department of
Environmental Quality office. The VWP general permit
tracking number shall be included on all correspondence.

2. The Department of Environmental Quality shall be
notified in writing prior to the start of construction activities
at the first permitted impact area.

3. A construction status update form provided by the
Department of Environmental Quality shall be completed
and submitted to the Department of Environmental Quality
twice per year for the duration of coverage under a VWP
general permit. Forms completed in June shall be submitted
by or on July 10, and forms completed in December shall be
submitted by or on January 10. The form shall include
reference to the VWP permit tracking number and one of the
following statements for each authorized surface water
impact location:

a. Construction activities have not yet started,;
b. Construction activities have started,

c. Construction activities have started but are currently
inactive; or

d. Construction activities are complete.
4. The Department of Environmental Quality shall be

notified in writing within 30 days following the completion
of all activities in all authorized impact areas.
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5. The Department of Environmental Quality shall be
notified in writing prior to the initiation of activities at the
permittee-responsible compensation site. The notification
shall include a projected schedule of activities and
construction completion.

6. All permittee-responsible compensation site monitoring
reports shall be submitted annually by December 31, with
the exception of the last year, in which case the report shall
be submitted at least 60 days prior to the expiration of the
general permit, unless otherwise approved by the
Department of Environmental Quality.

a. All wetland compensation site monitoring reports shall
include, as applicable, the following:

(1) General description of the site, including a site location
map identifying photo-monitoring stations, vegetative and
soil monitoring stations, monitoring wells, and wetland
Zones.

(2) Summary of activities completed during the
monitoring year, including alterations or maintenance
conducted at the site.

(3) Description of monitoring methods.

(4) Analysis of all hydrology information, including
monitoring well data, precipitation data, and gauging data
from streams or other open water areas, as set forth in the
final compensation plan.

(5) Evaluation of hydric soils or soils under hydric
conditions, as appropriate.

(6) Analysis of all vegetative community information,
including woody and herbaceous species, both planted and
volunteers, as set forth in the final compensation plan.

(7) Photographs labeled with the permit number, the name
of the compensation site, the photo-monitoring station
number, the photograph orientation, the date and time of
the photograph, the name of the person taking the
photograph, and a brief description of the photograph
subject. This information shall be provided as a separate
attachment to each photograph, if necessary. Photographs
taken after the initial planting shall be included in the first
monitoring report after planting is complete.

(8) Discussion of wildlife or signs of wildlife observed at
the compensation site.

(9) Comparison of site conditions from the previous
monitoring year and reference site.

(10) Discussion of corrective measures or maintenance
activities to control undesirable species, to repair damaged
water control devices, or to replace damaged planted
vegetation.

(11) Corrective action plan that includes proposed actions,
a schedule, and monitoring plan.

b. All stream compensation site monitoring reports shall
include, as applicable, the following:

(1) General description of the site, including a site location
map identifying photo-monitoring stations and monitoring
stations.

(2) Summary of activities completed during the
monitoring year, including alterations or maintenance
conducted at the site.

(3) Description of monitoring methods.

(4) Evaluation and discussion of the monitoring results in
relation to the success criteria and overall goals of
compensation.

(5) Photographs shall be labeled with the permit number,
the name of the compensation site, the photo-monitoring
station number, the photograph orientation, the date and
time of the photograph, the name of the person taking the
photograph, and a brief description of the photograph
subject. Photographs taken prior to compensation site
construction activities, during instream and riparian
restoration activities, and within one week of completion
of activities shall be included in the first monitoring report.

(6) Discussion of alterations, maintenance, or major storm
events resulting in significant change in stream profile or
cross section, and corrective actions conducted at the
stream compensation site.

(7) Documentation of undesirable plant species and
summary of abatement and control measures.

(8) Summary of wildlife or signs of wildlife observed at
the compensation site.

(9) Comparison of site conditions from the previous
monitoring year and reference site, and as-built survey, if
applicable.

(10) Corrective action plan that includes proposed actions,
a schedule and monitoring plan.

(11) Additional submittals that were approved by the
Department of Environmental Quality in the final
compensation plan.

7. The permittee shall notify the Department of
Environmental Quality in writing when unusual or
potentially complex conditions are encountered that require
debris removal or involve potentially toxic substance.
Measures to remove the obstruction, material, or toxic
substance or to change the location of a structure are
prohibited until approved by the Department of
Environmental Quality.

8. The permittee shall report fish kills or spills of oil or fuel
immediately upon discovery. If spills or fish kills occur
between the hours of 8:15 a.m. to 5 p.m., Monday through
Friday, the appropriate Department of Environmental
Quality regional office shall be notified; otherwise, the
Department of Emergency Management shall be notified at
1-800-468-8892.
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9. Violations of state water quality standards shall be
reported to the appropriate Department of Environmental
Quality office no later than the end of the business day
following discovery.

10. The permittee shall notify the Department of
Environmental Quality no later than the end of the third
business day following the discovery of additional impacts
to surface waters, including wetlands, stream channels, and
open water that are not authorized by the Department of
Environmental Quality or to any required preservation areas.
The notification shall include photographs, estimated
acreage or linear footage of impacts, and a description of the
impacts.

11. Submittals required by this VWP general permit shall
contain the following signed certification statement:

"I certify under penalty of law that this document and all
attachments were prepared under my direction or
supervision in accordance with a system designed to assure
that qualified personnel properly gather and evaluate the
information submitted. Based on my inquiry of the person or
persons who manage the system, or those persons directly
responsible for gathering the information, the information
submitted is, to the best of my knowledge and belief, true,
accurate, and complete. | am aware that there are significant
penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violation."

Part I11.
Conditions Applicable to All VWP General Permits.

A. Duty to comply. The permittee shall comply with all
conditions, limitations, and other requirements of the VWP
general permit; any requirements in coverage granted under
this VWP general permit; the Clean Water Act, as amended,;
and the State Water Control Law and regulations adopted
pursuant to it. Any VWP general permit violation or
noncompliance is a violation of the Clean Water Act and State
Water Control Law and is grounds for (i) enforcement action,
(it) VWP general permit coverage termination for cause, (iii)
VWP general permit coverage revocation, (iv) denial of
application for coverage, or (v) denial of an application for a
modification to VWP general permit coverage. Nothing in this
VWP general permit shall be construed to relieve the permittee
of the duty to comply with all applicable federal and state
statutes, regulations, and toxic standards and prohibitions.

B. Duty to mitigate. The permittee shall take all reasonable
steps to minimize or prevent impacts in violation of the VWP
general permit that may have a reasonable likelihood of
adversely affecting human health or the environment.

C. Reopener. This VWP general permit may be reopened to
modify its conditions when the circumstances on which the
previous VWP general permit was based have materially and
substantially changed, or special studies conducted by the
department or the permittee show material and substantial

change since the time the VWP general permit was issued and
thereby constitute cause for revoking and reissuing the VWP
general permit.

D. Compliance with state and federal law. Compliance with
this VWP general permit constitutes compliance with the VWP
permit requirements of the State Water Control Law. Nothing
in this VWP general permit shall be construed to preclude the
institution of any legal action under or relieve the permittee
from any responsibilities, liabilities, or other penalties
established pursuant to any other state law or regulation or
under the authority preserved by § 510 of the Clean Water Act.

E. Property rights. The issuance of this VWP general permit
does not convey property rights in either real or personal
property or any exclusive privileges, nor does it authorize
injury to private property, any invasion of personal property
rights, or any infringement of federal, state, or local laws or
regulations.

F. Severability. The provisions of this VWP general permit
are severable.

G. Inspection and entry. Upon presentation of credentials, the
permittee shall allow the department or any duly authorized
agent of the department, at reasonable times and under
reasonable circumstances, to enter upon the permittee's
property, public or private, and have access to inspect and copy
any records that must be kept as part of the VWP general
permit conditions; to inspect any facilities, operations, or
practices (including monitoring and control equipment)
regulated or required under the VWP general permit; and to
sample or monitor any substance, parameter, or activity for the
purpose of ensuring compliance with the conditions of the
VWP general permit or as otherwise authorized by law. For the
purpose of this section, the time for inspection shall be deemed
reasonable during regular business hours. Nothing contained
herein shall make an inspection time unreasonable during an
emergency.

H. Transferability of VWP general permit coverage. VWP
general permit coverage may be transferred to another
permittee when all of the criteria listed in this subsection are
met. On the date of the VWP general permit coverage transfer,
the transferred VWP general permit coverage shall be as fully
effective as if it had been granted directly to the new permittee.

1. The current permittee notifies the department of the
proposed transfer of the general permit coverage and
provides a written agreement between the current and new
permittees containing a specific date of transfer of VWP
general permit responsibility, coverage, and liability to the
new permittee, or that the current permittee will retain such
responsibility, coverage, or liability, including liability for
compliance with the requirements of enforcement activities
related to the authorized activity.
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2. The department does not within the 15 days notify the
current and new permittees of the board's intent to modify or
revoke and reissue the VWP general permit.

I. Notice of planned change. VWP general permit coverage
may be modified subsequent to issuance in accordance with
9VAC25-670-80.

J. VWP general permit coverage termination for cause. VWP
general permit coverage is subject to termination for cause by
the department after public notice and opportunity for a hearing
in accordance with 9VAC25-210-180. Reasons for termination
for cause are as follows:

1. Noncompliance by the permittee with any provision of
this chapter, any condition of the VWP general permit, or
any requirement in general permit coverage;

2. The permittee's failure in the application or during the
process of granting VWP general permit coverage to
disclose fully all relevant facts or the permittee's
misrepresentation of any relevant facts at any time;

3. The permittee's violation of a special or judicial order;

4. A determination by the department that the authorized
activity endangers human health or the environment and can
be regulated to acceptable levels by a modification to the
VWP general permit coverage or a termination;

5. A change in any condition that requires either a temporary
or permanent reduction or elimination of any activity
controlled by the VWP general permit; or

6. A determination that the authorized activity has ceased
and that the compensation for unavoidable adverse impacts
has been successfully completed.

K. The department may terminate VWP general permit
coverage without cause when the permittee is no longer a legal
entity due to death or dissolution or when a company is no
longer authorized to conduct business in the Commonwealth.
The termination shall be effective 30 days after notice of the
proposed termination is sent to the last known address of the
permittee or registered agent, unless the permittee objects
within that time. If the permittee does object during that period,
the department shall follow the applicable procedures for
termination under 9VAC25-210-180 and § 62.1-44.15:25 of
the Code of Virginia.

L. VWP general permit coverage termination by consent. The
permittee shall submit a request for termination by consent
within 30 days of completing or canceling all authorized
activities requiring notification under 9VAC25-670-50 A and
all compensatory mitigation requirements. When submitted for
project completion, the request for termination by consent shall
constitute a notice of project completion in accordance with
9VAC25-210-130 F. The director may accept this termination
of coverage on behalf of the department. The permittee shall
submit the following information:

1. Name, mailing address, and telephone number;
2. Name and location of the activity;
3. The VWP general permit tracking number; and

4. One of the following certifications:
a. For project completion:

"I certify under penalty of law that all activities and any
required compensatory mitigation authorized by the VWP
general permit and general permit coverage have been
completed. | understand that by submitting this notice of
termination I am no longer authorized to perform activities
in surface waters in accordance with the VWP general
permit and general permit coverage, and that performing
activities in surface waters is unlawful where the activity
is not authorized by the VWP permit or coverage, unless
otherwise excluded from obtaining coverage. | also
understand that the submittal of this notice does not
release me from liability for any violations of the VWP
general permit or coverage."

b. For project cancellation:

"I certify under penalty of law that the activities and any
required compensatory mitigation authorized by the VWP
general permit and general permit coverage will not occur.
I understand that by submitting this notice of termination
I am no longer authorized to perform activities in surface
waters in accordance with the VWP general permit and
general permit coverage, and that performing activities in
surface waters is unlawful where the activity is not
authorized by the VWP permit or coverage, unless
otherwise excluded from obtaining coverage. | also
understand that the submittal of this notice does not
release me from liability for any violations of the VWP
general permit or coverage, nor does it allow me to resume
the authorized activities without reapplication and
coverage."

c. For events beyond permittee control, the permittee shall
provide a detailed explanation of the events, to be
approved by the Department of Environmental Quality,
and the following certification statement:

"I certify under penalty of law that the activities or the
required compensatory mitigation authorized by the VWP
general permit and general permit coverage have changed
as the result of events beyond my control (see attached). |
understand that by submitting this notice of termination |
am no longer authorized to perform activities in surface
waters in accordance with the VWP general permit and
general permit coverage, and that performing activities in
surface waters is unlawful where the activity is not
authorized by the VWP permit or coverage, unless
otherwise excluded from obtaining coverage. | also
understand that the submittal of this notice does not
release me from liability for any violations of the VWP
general permit or coverage, nor does it allow me to resume
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the authorized activities without reapplication and
coverage."

M. Civil and criminal liability. Nothing in this VWP general
permit shall be construed to relieve the permittee from civil and
criminal penalties for noncompliance.

N. Oil and hazardous substance liability. Nothing in this
VWP general permit shall be construed to preclude the
institution of legal action or relieve the permittee from any
responsibilities, liabilities, or penalties to which the permittee
is or may be subject under § 311 of the Clean Water Act or
88 62.1-44.34:14 through 62.1-44.34:23 of the State Water
Control Law.

O. Duty to cease or confine activity. It shall not be a defense
for a permittee in an enforcement action that it would have
been necessary to halt or reduce the activity for which VWP
general permit coverage has been granted in order to maintain
compliance with the conditions of the VWP general permit or
coverage.

P. Duty to provide information.

1. The permittee shall furnish to the department any
information that the department may request to determine
whether cause exists for modifying, revoking, or terminating
VWP permit coverage or to determine compliance with the
VWP general permit or general permit coverage. The
permittee shall also furnish to the department, upon request,
copies of records required to be kept by the permittee.

2. Plans, maps, conceptual reports, and other relevant
information shall be submitted as required by the department
prior to commencing construction.

Q. Monitoring and records requirements.

1. Monitoring of parameters, other than pollutants, shall be
conducted according to approved analytical methods as
specified in the VWP general permit. Analysis of pollutants
will be conducted according to 40 CFR Part 136 as published
in the July 1, 2023 2024, update, Guidelines Establishing
Test Procedures for the Analysis of Pollutants.

2. Samples and measurements taken for the purpose of
monitoring shall be representative of the monitored activity.

3. The permittee shall retain records of all monitoring
information, including all calibration and maintenance
records and all original strip chart or electronic recordings
for continuous monitoring instrumentation, copies of all
reports required by the VWP general permit, and records of
all data used to complete the application for coverage under
the VWP general permit, for a period of at least three years
from the date of general permit expiration. This period may
be extended by request of the department at any time.

4. Records of monitoring information shall include, as
appropriate:

a. The date, exact place, and time of sampling or
measurements;

b. The name of the individuals who performed the
sampling or measurements;

c. The date and time the analyses were performed;

d. The name of the individuals who performed the
analyses;

e. The analytical techniques or methods supporting the
information such as observations, readings, calculations,
and bench data used;

f. The results of such analyses; and
g. Chain of custody documentation.

R. Unauthorized discharge of pollutants. Except in
compliance with this VWP general permit, it shall be unlawful
for the permittee to:

1. Discharge into state waters sewage, industrial wastes,
other wastes, or any noxious or deleterious substances;

2. Excavate in a wetland;

3. Otherwise alter the physical, chemical, or biological
properties of state waters and make them detrimental to the
public health, to animal or aquatic life, or to the uses of such
waters for domestic or industrial consumption, for
recreation, or for other uses; or

4. On and after October 1, 2001, conduct the following
activities in a wetland:

a. New activities to cause draining that significantly alters
or degrades existing wetland acreage or functions;

b. Filling or dumping;
c. Permanent flooding or impounding; or

d. New activities that cause significant alteration or
degradation of existing wetland acreage or functions.

S. Duty to reapply. Any permittee desiring to continue a
previously authorized activity after the expiration date of the
VWP general permit shall comply with the provisions in
9VAC25-670-27.

9VAC25-680-100. VWP general permit.

VWP GENERAL PERMIT NO. WP3 FOR LINEAR
TRANSPORTATION PROJECTS UNDER THE VIRGINIA
WATER PROTECTION PERMIT AND THE VIRGINIA
STATE WATER CONTROL LAW

Effective date: August 2, 2016
Expiration date: August 1, 2026

In compliance with § 401 of the Clean Water Act, as amended
(33 USC § 1341) and the State Water Control Law and
regulations adopted pursuant thereto, the board has determined
that there is a reasonable assurance that this VWP general
permit, if complied with, will protect instream beneficial uses,
will not violate applicable water quality standards, and will not
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cause or contribute to a significant impairment of state waters
or fish and wildlife resources. In issuing this VWP general
permit, the board has not taken into consideration the structural
stability of any proposed activities.

The permanent or temporary impact of up to two acres of
nontidal wetlands or open water and up to 1,500 linear feet of
nontidal stream bed shall be subject to the provisions of the
VWP general permit set forth herein; any requirements in
coverage granted under this VWP general permit; the Clean
Water Act, as amended; and the State Water Control Law and
regulations adopted pursuant to it.

Part I.
Special Conditions.

A. Authorized activities.

1. The activities authorized by this chapter shall not cause
more than the permanent or temporary impacts of up to two
acres of nontidal wetlands or open water and up to 1,500
linear feet of nontidal stream bed. Additional permit
requirements as stipulated by the department in the coverage
letter, if any, shall be enforceable conditions of this permit.

2. Any changes to the authorized permanent impacts to
surface waters shall require a notice of planned change in
accordance with 9VAC25-680-80. An application or request
for modification to coverage or another VWP permit
application may be required.

3. Any changes to the authorized temporary impacts to
surface waters shall require written notification to and
approval from the Department of Environmental Quality in
accordance with 9VAC25-680-80 prior to initiating the
impacts and restoration to preexisting conditions in
accordance with the conditions of this permit.

4. Modification to compensation requirements may be
approved at the request of the permittee when a decrease in
the amount of authorized surface waters impacts occurs,
provided that the adjusted compensation meets the initial
compensation goals.

B. Overall conditions.

1. The activities authorized by this VWP general permit shall
be executed in a manner so as to minimize adverse impacts
on instream beneficial uses as defined in § 62.1-10 (b) of the
Code of Virginia.

2. No activity may substantially disrupt the movement of
aquatic life indigenous to the water body, including those
species that normally migrate through the area, unless the
primary purpose of the activity is to impound water. Pipes
and culverts placed in streams must be installed to maintain
low flow conditions and shall be countersunk at both inlet
and outlet ends of the pipe or culvert, unless specifically
approved by the Department of Environmental Quality on a
case-by-case basis and as follows: The requirement to

countersink does not apply to extensions or maintenance of
existing pipes and culverts that are not countersunk,
floodplain pipe and culverts being placed above ordinary
high water, pipes and culverts being placed on bedrock, or
pipes or culverts required to be placed on slopes 5.0% or
greater. Bedrock encountered during construction must be
identified and approved in advance of a design change where
the countersunk condition cannot be met. Pipes and culverts
24 inches or less in diameter shall be countersunk three
inches below the natural stream bed elevations, and pipes
and culverts greater than 24 inches shall be countersunk at
least six inches below the natural stream bed elevations.
Hydraulic capacity shall be determined based on the reduced
capacity due to the countersunk position. In all stream
crossings appropriate measures shall be implemented to
minimize any disruption of aquatic life movement.

3. Wet or uncured concrete shall be prohibited from entry
into flowing surface waters, unless the area is contained
within a cofferdam and the work is performed in the dry or
unless otherwise approved by the Department of
Environmental Quality. Excess or waste concrete shall not
be disposed of in flowing surface waters or washed into
flowing surface waters.

4. All fill material shall be clean and free of contaminants in
toxic concentrations or amounts in accordance with all
applicable laws and regulations.

5. Erosion and sedimentation controls shall be designed in
accordance with the Virginia Erosion and Sediment Control
Handbook, Third Edition, 1992. These controls shall be
placed prior to clearing and grading and maintained in good
working order to minimize impacts to state waters. These
controls shall remain in place until the area is stabilized and
shall then be removed.

6. Exposed slopes and streambanks shall be stabilized
immediately upon completion of work in each permitted
impact area. All denuded areas shall be properly stabilized
in accordance with the Virginia Erosion and Sediment
Control Handbook, Third Edition, 1992.

7. All construction, construction access (e.g., cofferdams,
sheetpiling, and causeways) and demolition activities
associated with the project shall be accomplished in a
manner that minimizes construction or waste materials from
entering surface waters to the maximum extent practicable,
unless authorized by this VWP general permit.

8. No machinery may enter flowing waters, unless
authorized by this VWP general permit or approved prior to
entry by the Department of Environmental Quality.

9. Heavy equipment in temporarily impacted wetland areas
shall be placed on mats, geotextile fabric, or other suitable
material, to minimize soil disturbance to the maximum
extent practicable. Equipment and materials shall be
removed immediately upon completion of work.
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10. All nonimpacted surface waters and compensatory
mitigation areas within 50 feet of authorized activities and
within the project or right-of-way limits shall be clearly
flagged or marked for the life of the construction activity at
that location to preclude unauthorized disturbances to these
surface waters and compensatory mitigation areas during
construction. The permittee shall notify contractors that no
activities are to occur in these marked surface waters.

11. Temporary disturbances to surface waters during
construction shall be avoided and minimized to the
maximum extent practicable. All temporarily disturbed
wetland areas shall be restored to preexisting conditions
within 30 days of completing work at each respective
temporary impact area, which shall include reestablishing
preconstruction elevations and contours with topsoil from
the impact area where practicable and planting or seeding
with appropriate wetland vegetation according to cover type
(i.e., emergent, scrub-shrub, or forested). The permittee shall
take all appropriate measures to promote and maintain
revegetation of temporarily disturbed wetland areas with
wetland vegetation through the second year post-
disturbance. All temporarily impacted streams and
streambanks shall be restored to their preconstruction
elevations and contours with topsoil from the impact area
where practicable within 30 days following the construction
at that stream segment. Streambanks shall be seeded or
planted with the same vegetation cover type originally
present, including any necessary, supplemental erosion
control grasses. Invasive species identified on the
Department of Conservation and Recreation's Virginia
Invasive Plant Species List shall not be used to the maximum
extent practicable or without prior approval from the
Department of Environmental Quality.

12. Materials (including fill, construction debris, and
excavated and woody materials) temporarily stockpiled in
wetlands shall be placed on mats or geotextile fabric,
immediately stabilized to prevent entry into state waters,
managed such that leachate does not enter state waters, and
completely removed within 30 days following completion of
that construction activity. Disturbed areas shall be returned
to preconstruction elevations and contours with topsoil from
the impact area where practicable; restored within 30 days
following removal of the stockpile; and restored with the
same vegetation cover type originally present, including any
necessary supplemental erosion control grasses. Invasive
species identified on the Department of Conservation and
Recreation's Virginia Invasive Plant Species List shall not be
used to the maximum extent practicable or without prior
approval from the Department of Environmental Quality.

13. Continuous flow of perennial springs shall be maintained
by the installation of spring boxes, french drains, or other
similar structures.

14. The permittee shall employ measures to prevent spills of
fuels or lubricants into state waters.

15. The permittee shall conduct his activities in accordance
with the time-of-year restrictions recommended by the
Virginia Department of Wildlife Resources, the Virginia
Marine Resources Commission, or other interested and
affected agencies, as contained, when applicable, in
Department of Environmental Quality VWP general permit
coverage, and shall ensure that all contractors are aware of
the time-of-year restrictions imposed.

16. Water quality standards shall not be violated as a result
of the construction activities.

17. If stream channelization or relocation is required, all
work in surface waters shall be done in the dry, unless
otherwise authorized by the Department of Environmental
Quality, and all flows shall be diverted around the
channelization or relocation area until the new channel is
stabilized. This work shall be accomplished by leaving a
plug at the inlet and outlet ends of the new channel during
excavation. Once the new channel has been stabilized, flow
shall be routed into the new channel by first removing the
downstream plug and then the upstream plug. The rerouted
stream flow must be fully established before construction
activities in the old stream channel can begin.

C. Road crossings.

1. Access roads and associated bridges, pipes, and culverts
shall be constructed to minimize the adverse effects on
surface waters to the maximum extent practicable. Access
roads constructed above preconstruction elevations and
contours in surface waters must be bridged, piped, or
culverted to maintain surface flows.

2. Installation of road crossings shall occur in the dry via the
implementation of cofferdams, sheetpiling, stream
diversions, or similar structures.

D. Utility lines.

1. All utility line work in surface waters shall be performed
in a manner that minimizes disturbance, and the area must
be returned to its preconstruction elevations and contours
with topsoil from the impact area where practicable and
restored within 30 days of completing work in the area,
unless otherwise authorized by the Department of
Environmental Quality. Restoration shall be the seeding or
planting of the same vegetation cover type originally
present, including any necessary supplemental erosion
control grasses. Invasive species identified on the
Department of Conservation and Recreation's Virginia
Invasive Plant Species List shall not be used to the maximum
extent practicable or without prior approval from the
Department of Environmental Quality.

2. Material resulting from trench excavation may be
temporarily sidecast into wetlands not to exceed a total of 90
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days, provided the material is not placed in a manner such
that it is dispersed by currents or other forces.

3. The trench for a utility line cannot be constructed in a
manner that drains wetlands (e.g., backfilling with extensive
gravel layers creating a french drain effect). For example,
utility lines may be backfilled with clay blocks to ensure that
the trench does not drain surface waters through which the
utility line is installed.

E. Stream modification and stream bank protection.

1. Riprap bank stabilization shall be of an appropriate size
and design in accordance with the Virginia Erosion and
Sediment Control Handbook, Third Edition, 1992.

2. Riprap aprons for all outfalls shall be designed in
accordance with the Virginia Erosion and Sediment Control
Handbook, Third Edition, 1992.

3. For bank protection activities, the structure and backfill
shall be placed as close to the stream bank as practicable. No
material shall be placed in excess of the minimum necessary
for erosion protection.

4. All stream bank protection structures shall be located to
eliminate or minimize impacts to vegetated wetlands to the
maximum extent practicable.

5. Asphalt and materials containing asphalt or other toxic
substances shall not be used in the construction of
submerged sills or breakwaters.

6. Redistribution of existing stream substrate for the purpose
of erosion control is prohibited.

7. No material removed from the stream bottom shall be
disposed of in surface waters, unless otherwise authorized
by this VWP general permit.

F. Dredging.

1. Dredging depths shall be determined and authorized
according to the proposed use and controlling depths outside
the area to be dredged.

2. Dredging shall be accomplished in a manner that
minimizes disturbance of the bottom and minimizes
turbidity levels in the water column.

3. If evidence of impaired water quality, such as a fish kill,
is observed during the dredging, dredging operations shall
cease, and the Department of Environmental Quality shall be
notified immediately.

4. Barges used for the transportation of dredge material shall
be filled in such a manner to prevent the overflow of dredged
materials.

5. Double handling of dredged material in state waters shall
not be permitted.

6. For navigation channels the following shall apply:

a. A buffer of four times the depth of the dredge cut shall
be maintained between the bottom edge of the design
channel and the channelward limit of wetlands, or a buffer
of 15 feet shall be maintained from the dredged cut and the
channelward edge of wetlands, whichever is greater. This
landward limit of buffer shall be flagged and inspected
prior to construction.

b. Side slope cuts of the dredging area shall not exceed a
two-horizontal-to-one-vertical slope to prevent slumping
of material into the dredged area.

7. A dredged material management plan for the designated
upland disposal site shall be submitted and approved 30 days
prior to initial dredging activity.

8. Pipeline outfalls and spillways shall be located at opposite
ends of the dewatering area to allow for maximum retention
and settling time. Filter fabric shall be used to line the
dewatering area and to cover the outfall pipe to further
reduce sedimentation to state waters.

9. The dredge material dewatering area shall be of adequate
size to contain the dredge material and to allow for adequate
dewatering and settling out of sediment prior to discharge
back into state waters.

10. The dredge material dewatering area shall utilize an
earthen berm or straw bales covered with filter fabric along
the edge of the area to contain the dredged material, filter
bags, or other similar filtering practices, any of which shall
be properly stabilized prior to placing the dredged material
within the containment area.

11. Overtopping of the dredge material containment berms
with dredge materials shall be strictly prohibited.

G. Stormwater management facilities.

1. Stormwater management facilities shall be installed in
accordance with best management practices and watershed
protection techniques (e.g., vegetated buffers, siting
considerations to minimize adverse effects to aquatic
resources, bioengineering methods incorporated into the
facility design to benefit water quality and minimize adverse
effects to aquatic resources) that provide for long-term
aquatic resources protection and enhancement, to the
maximum extent practicable.

2. Compensation for unavoidable impacts shall not be
allowed within maintenance areas of stormwater
management facilities.

3. Maintenance activities within stormwater management
facilities shall not require additional permit coverage or
compensation, provided that the maintenance activities do
not exceed the original contours of the facility, as approved
and constructed, and is accomplished in designated
maintenance areas as indicated in the facility maintenance or
design plan or when unavailable, an alternative plan
approved by the Department of Environmental Quality.
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Part I1.

Construction and Compensation Requirements, Monitoring
and Reporting.

A. Minimum compensation requirements.

1. The permittee shall provide any required compensation
for impacts in accordance with the conditions in this VWP
general permit, the coverage letter, and the chapter
promulgating the general permit. For all compensation that
requires a protective mechanism, including preservation of
surface waters or buffers, the permittee shall record the
approved protective mechanism in the chain of title to the
property, or an equivalent instrument for government-owned
lands, and proof of recordation shall be submitted to the
Department of Environmental Quality prior to commencing
impacts in surface waters.

2. Compensation options that may be considered under this
VWP general permit shall meet the criteria in § 62.1-
44.15:23 of the Code of Virginia, 9VAC25-210-116, and
9VAC25-680-70.

3. The permittee-responsible compensation site or sites
depicted in the conceptual compensation plan submitted
with the application shall constitute the compensation site.
A site change may require a modification to coverage.

4. For compensation involving the purchase of mitigation
bank credits or the purchase of in-lieu fee program credits,
the permittee shall not initiate work in permitted impact
areas until documentation of the mitigation bank credit
purchase or of the in-lieu fee program credit purchase has
been submitted to and received by the Department of
Environmental Quality.

5. The final compensatory mitigation plan shall be submitted
to and approved by the department prior to a construction
activity in permitted impact areas. The department shall
review and provide written comments on the final plan
within 30 days of receipt or it shall be deemed approved. The
final plan as approved by the department shall be an
enforceable requirement of any coverage under this VWP
general permit. Deviations from the approved final plan shall
be submitted and approved in advance by the department.

a. The final permittee-responsible wetlands compensation
plan shall include:

(1) The complete information on all components of the
conceptual compensation plan.

(2) A summary of the type and acreage of existing wetland
impacts anticipated during the construction of the
compensation site and the proposed compensation for
these impacts; a site access plan; a monitoring plan,
including proposed success criteria, monitoring goals, and
the location of photo-monitoring stations, monitoring
wells, vegetation sampling points, and reference wetlands
or streams, if available; an abatement and control plan for

undesirable plant species; an erosion and sedimentation
control plan; a construction schedule; and the final
protective mechanism for the protection of the
compensation site or sites, including all surface waters and
buffer areas within its boundaries.

(3) The approved protective mechanism. The protective
mechanism shall be recorded in the chain of title to the
property, or an equivalent instrument for government-
owned lands, and proof of recordation shall be submitted
to the Department of Environmental Quality prior to
commencing impacts in surface waters.

b. The final permittee-responsible stream compensation
plan shall include:

(1) The complete information on all components of the
conceptual compensation plan.

(2) An evaluation, discussion, and plan drawing or
drawings of existing conditions on the proposed
compensation stream, including the identification of
functional and physical deficiencies for which the
measures are proposed, and summary of geomorphologic
measurements (e.g., stream width, entrenchment ratio,
width-depth ratio, sinuosity, slope, substrate, etc.); a site
access plan; a monitoring plan, including a monitoring and
reporting schedule, monitoring design and methodologies
for success, proposed success criteria, location of photo-
monitoring stations, vegetation sampling points, survey
points, bank pins, scour chains, and reference streams; an
abatement and control plan for undesirable plant species;
an erosion and sedimentation control plan, if appropriate;
a construction schedule; a plan-view drawing depicting
the pattern and all compensation measures being
employed; a profile drawing; cross-sectional drawing or
drawings of the proposed compensation stream; and the
final protective mechanism for the protection of the
compensation site or sites, including all surface waters and
buffer areas within its boundaries.

(3) The approved protective mechanism. The protective
mechanism shall be recorded in the chain of title to the
property, or an equivalent instrument for government-
owned lands, and proof of recordation shall be submitted
to the Department of Environmental Quality prior to
commencing impacts in surface waters.

6. The following criteria shall apply to permittee-responsible
wetland or stream compensation:

a. The vegetation used shall be native species common to
the area, shall be suitable for growth in local wetland or
riparian conditions, and shall be from areas within the
same or adjacent U.S. Department of Agriculture Plant
Hardiness Zone or Natural Resources Conservation
Service Land Resource Region as that of the project site.
Planting of woody plants shall occur when vegetation is
normally dormant, unless otherwise approved in the final
wetlands or stream compensation plan or plans.

Volume 41, Issue 7

Virginia Register of Regulations

November 18, 2024




Regulations

b. All work in permitted impact areas shall cease if
compensation site construction has not commenced within
180 days of commencement of project construction,
unless otherwise authorized by the department.

c. The Department of Environmental Quality shall be
notified in writing prior to the initiation of construction
activities at the compensation site.

d. Point sources of stormwater runoff shall be prohibited
from entering a wetland compensation site prior to
treatment by appropriate best management practices.
Appropriate best management practices may include
sediment traps, grassed waterways, vegetated filter strips,
debris screens, oil and grease separators, or forebays.

e. The success of the compensation shall be based on
meeting the success criteria established in the approved
final compensation plan.

f. If the wetland or stream compensation area fails to meet
the specified success criteria in a particular monitoring
year, other than the final monitoring year, the reasons for
this failure shall be determined and a corrective action
plan shall be submitted to the Department of
Environmental Quality for approval with or before that
year's monitoring report. The corrective action plan shall
contain at minimum the proposed actions, a schedule for
those actions, and a monitoring plan, and shall be
implemented by the permittee in accordance with the
approved schedule. Should significant changes be
necessary to ensure success, the required monitoring cycle
shall begin again, with monitoring year one being the year
that the changes are complete as confirmed by the
Department of Environmental Quality. If the wetland or
stream compensation area fails to meet the specified
success criteria by the final monitoring year or if the
wetland or stream compensation area has not met the
stated restoration goals, reasons for this failure shall be
determined and a corrective action plan, including
proposed actions, a schedule, and a monitoring plan, shall
be submitted with the final year monitoring report for the
Department of Environmental Quality approval.
Corrective action shall be implemented by the permittee
in accordance with the approved schedule. Annual
monitoring shall be required to continue until two
sequential, annual reports indicate that all criteria have
been successfully satisfied and the site has met the overall
restoration goals (e.g., that corrective actions were
successful).

g. The surveyed wetland boundary for the compensation
site shall be based on the results of the hydrology, soils,
and vegetation monitoring data and shall be shown on the
site plan. Calculation of total wetland acreage shall be
based on that boundary at the end of the monitoring cycle.
Data shall be submitted by December 31 of the final
monitoring year.

h. Herbicides or algicides shall not be used in or
immediately adjacent to the compensation site or sites
without prior authorization by the department. All
vegetation removal shall be done by manual means only,
unless authorized by the Department of Environmental
Quality in advance.

B. Impact site construction monitoring.

1. Construction activities authorized by this permit that are
within impact areas shall be monitored and documented. The
monitoring shall consist of:

a. Preconstruction photographs taken at each impact area
prior to initiation of activities within impact areas.
Photographs shall remain on the project site and depict the
impact area and the nonimpacted surface waters
immediately adjacent to and downgradient of each impact
area. Each photograph shall be labeled to include the
following information: permit number, impact area
number, date and time of the photograph, name of the
person taking the photograph, photograph orientation, and
photograph subject description.

b. Site inspections shall be conducted by the permittee or
the permittee's qualified designee once every calendar
month during activities within impact areas. Monthly
inspections shall be conducted in the following areas: all
authorized permanent and temporary impact areas; all
avoided surface waters, including wetlands, stream
channels, and open water; surface water areas within 50
feet of any land disturbing activity and within the project
or right-of-way limits; and all on-site permanent
preservation areas required under this permit.
Observations shall be recorded on the inspection form
provided by the Department of Environmental Quality.
The form shall be completed in its entirety for each
monthly inspection and shall be kept on site and made
available for review by the Department of Environmental
Quality staff upon request during normal business hours.
Inspections are not required during periods of no activity
within impact areas.

2. Monitoring of water quality parameters shall be conducted
during permanent relocation of perennial streams through
new channels in the manner noted in this subdivision. The
permittee shall report violations of water quality standards
to the Department of Environmental Quality in accordance
with the procedures in 9VAC25-680-100 Part Il E.
Corrective measures and additional monitoring may be
required if water quality standards are not met. Reporting
shall not be required if water quality standards are not
violated.

a. A sampling station shall be located upstream and
immediately downstream of the relocated channel.

b. Temperature, pH, and dissolved oxygen (D.O.)
measurements shall be taken every 30 minutes for at least
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two hours at each station prior to opening the new
channels and immediately before opening new channels.

c. Temperature, pH, and D.O. readings shall be taken after
opening the channels and every 30 minutes for at least
three hours at each station.

C. Permittee-responsible  wetland

monitoring.

compensation  site

1. An as-built ground survey, or an aerial survey provided
by a firm specializing in aerial surveys, shall be conducted
for the entire compensation site or sites, including invert
elevations for all water elevation control structures and spot
elevations throughout the site or sites. Aerial surveys shall
include the variation from actual ground conditions, such as
+/- 0.2 feet. Either type of survey shall be certified by a
licensed surveyor or by a registered professional engineer to
conform to the design plans. The survey shall be submitted
within 60 days of completing compensation site
construction. Changes or deviations in the as-built survey or
aerial survey shall be shown on the survey and explained in
writing.

2. Photographs shall be taken at the compensation site or
sites from the permanent markers identified in the final
compensation plan, and established to ensure that the same
locations and view directions at the site or sites are
monitored in each monitoring period. These photographs
shall be taken after the initial planting and at a time specified
in the final compensation plan during every monitoring year.

3. Compensation site monitoring shall begin on the first day
of the first complete growing season (monitoring year one)
after wetland compensation site construction activities,
including planting, have been completed. Monitoring shall
be required for monitoring years one, two, three, and five,
unless otherwise approved by the Department of
Environmental Quality. In all cases, if all success criteria
have not been met in the final monitoring year, then
monitoring shall be required for each consecutive year until
two annual sequential reports indicate that all criteria have
been successfully satisfied.

4. The establishment of wetland hydrology shall be
measured weekly during the growing season, with the
location and number of monitoring wells, and frequency of
monitoring for each site, set forth in the final monitoring
plan. Hydrology monitoring well data shall be accompanied
by precipitation data, including rainfall amounts, either from
on site or from the closest weather station. Once the wetland
hydrology success criteria have been satisfied for a
particular monitoring year, monitoring may be discontinued
for the remainder of that monitoring year following
Department of Environmental Quality approval. After a
period of three monitoring years, the permittee may request
that hydrology monitoring be discontinued, providing that
adequate hydrology has been established and maintained.
Hydrology monitoring shall not be discontinued without

written approval from the Department of Environmental
Quality.

5. The presence of hydric soils or soils under hydric
conditions shall be evaluated in accordance with the final
compensation plan.

6. The establishment of wetland vegetation shall be in
accordance with the final compensation plan. Monitoring
shall take place in August, September, or October during the
growing season of each monitoring year, unless otherwise
authorized in the monitoring plan.

7. The presence of undesirable plant species shall be
documented.

8. All wetland compensation monitoring reports shall be
submitted in accordance with 9VAC25-680-100 Part Il E 6.

D. Permittee-responsible stream  compensation and

monitoring.

1. Riparian buffer restoration activities shall be detailed in
the final compensation plan and shall include, as
appropriate, the planting of a variety of native species
currently growing in the site area, including appropriate seed
mixtures and woody species that are bare root, balled, or
burlapped. A minimum buffer width of 50 feet, measured
from the top of the stream bank at bankfull elevation
landward on both sides of the stream, shall be required where
practical.

2. The installation of root wads, vanes, and other instream
structures, shaping of the stream banks and channel
relocation shall be completed in the dry whenever
practicable.

3. Livestock access to the stream and designated riparian
buffer shall be limited to the greatest extent practicable.

4. Stream channel restoration activities shall be conducted in
the dry or during low flow conditions. When site conditions
prohibit access from the streambank or upon prior
authorization from the Department of Environmental
Quality, heavy equipment may be authorized for use within
the stream channel.

5. Photographs shall be taken at the compensation site from
the vicinity of the permanent photo-monitoring stations
identified in the final compensation plan. The photograph
orientation shall remain constant during all monitoring
events. At a minimum, photographs shall be taken from the
center of the stream, facing downstream, with a sufficient
number of photographs to view the entire length of the
restoration site. Photographs shall document the completed
restoration conditions. Photographs shall be taken prior to
site activities, during instream and riparian compensation
construction activities, within one week of completion of
activities, and during at least one day of each monitoring
year to depict restored conditions.
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6. An as-built ground survey, or an aerial survey provided
by a firm specializing in aerial surveys, shall be conducted
for the entire compensation site or sites. Aerial surveys shall
include the variation from actual ground conditions, such as
+/- 0.2 feet. The survey shall be certified by the licensed
surveyor or by a registered, professional engineer to conform
to the design plans. The survey shall be submitted within 60
days of completing compensation site construction. Changes
or deviations from the final compensation plans in the as-
built survey or aerial survey shall be shown on the survey
and explained in writing.

7. Compensation site monitoring shall begin on day one of
the first complete growing season (monitoring year one)
after stream compensation site constructions activities,
including planting, have been completed. Monitoring shall
be required for monitoring years one and two, unless
otherwise approved by the Department of Environmental
Quality. In all cases, if all success criteria have not been met
in the final monitoring year, then monitoring shall be
required for each consecutive year until two annual
sequential reports indicate that all criteria have been
successfully satisfied.

8. All stream compensation site monitoring reports shall be
submitted in accordance with 9VAC25-680-100 Part Il E 6.

E. Reporting.

1. Written communications required by this VWP general
permit shall be submitted to the appropriate Department of
Environmental Quality office. The VWP general permit
tracking number shall be included on all correspondence.

2. The Department of Environmental Quality shall be
notified in writing prior to the start of construction activities
at the first permitted impact area.

3. A construction status update form provided by the
Department of Environmental Quality shall be completed
and submitted to the Department of Environmental Quality
twice per year for the duration of coverage under a VWP
general permit. Forms completed in June shall be submitted
by or on July 10, and forms completed in December shall be
submitted by or on January 10. The form shall include
reference to the VWP permit tracking number and one of the
following statements for each authorized surface water
impact location:

a. Construction activities have not yet started;
b. Construction activities have started,

c. Construction activities have started but are currently
inactive; or

d. Construction activities are complete.
4. The Department of Environmental Quality shall be

notified in writing within 30 days following the completion
of all activities in all authorized impact areas.

5. The Department of Environmental Quality shall be
notified in writing prior to the initiation of activities at the
permittee-responsible compensation site. The notification
shall include a projected schedule of activities and
construction completion.

6. All permittee-responsible compensation site monitoring
reports shall be submitted annually by December 31, with
the exception of the last year, in which case the report shall
be submitted at least 60 days prior to the expiration of the
general permit, unless otherwise approved by the
Department of Environmental Quality.

a. All wetland compensation site monitoring reports shall
include, as applicable, the following:

(1) General description of the site including a site location
map identifying photo-monitoring stations, vegetative and
soil monitoring stations, monitoring wells, and wetland
zones.

(2) Summary of activities completed during the
monitoring year, including alterations or maintenance
conducted at the site.

(3) Description of monitoring methods.

(4) Analysis of all hydrology information, including
monitoring well data, precipitation data, and gauging data
from streams or other open water areas, as set forth in the
final compensation plan.

(5) Evaluation of hydric soils or soils under hydric
conditions, as appropriate.

(6) Analysis of all vegetative community information,
including woody and herbaceous species, both planted and
volunteers, as set forth in the final compensation plan.

(7) Photographs labeled with the permit number, the name
of the compensation site, the photo-monitoring station
number, the photograph orientation, the date and time of
the photograph, the name of the person taking the
photograph, and a brief description of the photograph
subject. This information shall be provided as a separate
attachment to each photograph, if necessary. Photographs
taken after the initial planting shall be included in the first
monitoring report after planting is complete.

(8) Discussion of wildlife or signs of wildlife observed at
the compensation site.

(9) Comparison of site conditions from the previous
monitoring year and reference site.

(10) Discussion of corrective measures or maintenance
activities to control undesirable species, to repair damaged
water control devices, or to replace damaged planted
vegetation.

(11) Corrective action plan that includes proposed actions,
a schedule, and monitoring plan.

b. All stream compensation site monitoring reports shall
include, as applicable, the following:
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(1) General description of the site including a site location
map identifying photo-monitoring stations and monitoring
stations.

(2) Summary of activities completed during the
monitoring year, including alterations or maintenance
conducted at the site.

(3) Description of monitoring methods.

(4) Evaluation and discussion of the monitoring results in
relation to the success criteria and overall goals of
compensation.

(5) Photographs shall be labeled with the permit number,
the name of the compensation site, the photo-monitoring
station number, the photograph orientation, the date and
time of the photograph, the name of the person taking the
photograph, and a brief description of the photograph
subject. Photographs taken prior to compensation site
construction activities, during instream and riparian
restoration activities, and within one week of completion
of activities shall be included in the first monitoring report.

(6) Discussion of alterations, maintenance, or major storm
events resulting in significant change in stream profile or
cross section, and corrective actions conducted at the
stream compensation site.

(7) Documentation of undesirable plant species and
summary of abatement and control measures.

(8) Summary of wildlife or signs of wildlife observed at
the compensation site.

(9) Comparison of site conditions from the previous
monitoring year and reference site, and as-built survey, if
applicable.

(10) Corrective action plan that includes proposed actions,
a schedule and monitoring plan.

(11) Additional submittals that were approved by the
Department of Environmental Quality in the final
compensation plan.

7. The permittee shall notify the Department of
Environmental Quality in writing when unusual or
potentially complex conditions are encountered that require
debris removal or involve potentially toxic substance.
Measures to remove the obstruction, material, or toxic
substance or to change the location of a structure are
prohibited until approved by the Department of
Environmental Quality.

8. The permittee shall report fish kills or spills of oil or fuel
immediately upon discovery. If spills or fish kills occur
between the hours of 8:15 a.m. to 5 p.m., Monday through
Friday, the appropriate Department of Environmental
Quality regional office shall be notified; otherwise, the
Department of Emergency Management shall be notified at
1-800-468-8892.

9. Violations of state water quality standards shall be
reported to the appropriate Department of Environmental
Quality office no later than the end of the business day
following discovery.

10. The permittee shall notify the Department of
Environmental Quality no later than the end of the third
business day following the discovery of additional impacts
to surface waters including wetlands, stream channels, and
open water that are not authorized by the Department of
Environmental Quality or to any required preservation areas.
The notification shall include photographs, estimated
acreage or linear footage of impacts, and a description of the
impacts.

11. Submittals required by this VWP general permit shall
contain the following signed certification statement:

"I certify under penalty of law that this document and all
attachments were prepared under my direction or
supervision in accordance with a system designed to assure
that qualified personnel properly gather and evaluate the
information submitted. Based on my inquiry of the person or
persons who manage the system, or those persons directly
responsible for gathering the information, the information
submitted is, to the best of my knowledge and belief, true,
accurate, and complete. | am aware that there are significant
penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violation."

Part I11.
Conditions Applicable to All VWP General Permits.

A. Duty to comply. The permittee shall comply with all
conditions, limitations, and other requirements of the VWP
general permit; any requirements in coverage granted under
this VWP general permit; the Clean Water Act, as amended,;
and the State Water Control Law and regulations adopted
pursuant to it. Any VWP general permit violation or
noncompliance is a violation of the Clean Water Act and State
Water Control Law and is grounds for (i) enforcement action,
(if) VWP general permit coverage termination for cause, (iii)
VWP general permit coverage revocation, (iv) denial of
application for coverage, or (v) denial of an application for a
modification to VWP general permit coverage. Nothing in this
VWP general permit shall be construed to relieve the permittee
of the duty to comply with all applicable federal and state
statutes, regulations, and toxic standards and prohibitions.

B. Duty to mitigate. The permittee shall take all reasonable
steps to minimize or prevent impacts in violation of the VWP
general permit that may have a reasonable likelihood of
adversely affecting human health or the environment.

C. Reopener. This VWP general permit may be reopened to
modify its conditions when the circumstances on which the
previous VWP general permit was based have materially and
substantially changed, or special studies conducted by the
department or the permittee show material and substantial
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change since the time the VWP general permit was issued and
thereby constitute cause for revoking and reissuing the VWP
general permit.

D. Compliance with state and federal law. Compliance with
this VWP general permit constitutes compliance with the VWP
permit requirements of the State Water Control Law. Nothing
in this VWP general permit shall be construed to preclude the
institution of any legal action under or relieve the permittee
from any responsibilities, liabilities, or other penalties
established pursuant to any other state law or regulation or
under the authority preserved by § 510 of the Clean Water Act.

E. Property rights. The issuance of this VWP general permit
does not convey property rights in either real or personal
property or any exclusive privileges, nor does it authorize
injury to private property, any invasion of personal property
rights, or any infringement of federal, state, or local laws or
regulations.

F. Severability. The provisions of this VWP general permit
are severable.

G. Inspection and entry. Upon presentation of credentials, the
permittee shall allow the department or any duly authorized
agent of the department, at reasonable times and under
reasonable circumstances, to enter upon the permittee's
property, public or private, and have access to inspect and copy
any records that must be kept as part of the VWP general
permit conditions; to inspect any facilities, operations, or
practices (including monitoring and control equipment)
regulated or required under the VWP general permit; and to
sample or monitor any substance, parameter, or activity for the
purpose of ensuring compliance with the conditions of the
VWP general permit or as otherwise authorized by law. For the
purpose of this section, the time for inspection shall be deemed
reasonable during regular business hours. Nothing contained
herein shall make an inspection time unreasonable during an
emergency.

H. Transferability of VWP general permit coverage. VWP
general permit coverage may be transferred to another
permittee when all of the criteria listed in this subsection are
met. On the date of the VWP general permit coverage transfer,
the transferred VWP general permit coverage shall be as fully
effective as if it had been granted directly to the new permittee.

1. The current permittee notifies the department of the
proposed transfer of the general permit coverage and
provides a written agreement between the current and new
permittees containing a specific date of transfer of VWP
general permit responsibility, coverage, and liability to the
new permittee, or that the current permittee will retain such
responsibility, coverage, or liability, including liability for
compliance with the requirements of enforcement activities
related to the authorized activity.

2. The department does not within 15 days notify the current
and new permittees of the board's intent to modify or revoke
and reissue the VWP general permit.

I. Notice of planned change. VWP general permit coverage
may be modified subsequent to issuance in accordance with
9VAC25-680-80.

J. VWP general permit coverage termination for cause. VWP
general permit coverage is subject to termination for cause by
the department after public notice and opportunity for a hearing
in accordance with 9VAC25-210-180. Reasons for termination
for cause are as follows:

1. Noncompliance by the permittee with any provision of
this chapter, any condition of the VWP general permit, or
any requirement in general permit coverage;

2. The permittee's failure in the application or during the
process of granting VWP general permit coverage to
disclose fully all relevant facts or the permittee's
misrepresentation of any relevant facts at any time;

3. The permittee's violation of a special or judicial order;

4. A determination by the department that the authorized
activity endangers human health or the environment and can
be regulated to acceptable levels by a modification to VWP
general permit coverage or a termination;

5. A change in any condition that requires either a temporary
or permanent reduction or elimination of any activity
controlled by the VWP general permit; or

6. A determination that the authorized activity has ceased
and that the compensation for unavoidable adverse impacts
has been successfully completed.

K. The department may terminate VWP general permit
coverage without cause when the permittee is no longer a legal
entity due to death or dissolution or when a company is no
longer authorized to conduct business in the Commonwealth.
The termination shall be effective 30 days after notice of the
proposed termination is sent to the last known address of the
permittee or registered agent, unless the permittee objects
within that time. If the permittee does object during that period,
the department shall follow the applicable procedures for
termination under 9VAC25-210-180 and § 62.1-44.15:25 of
the Code of Virginia.

L. VWP general permit coverage termination by consent. The
permittee shall submit a request for termination by consent
within 30 days of completing or canceling all authorized
activities requiring notification under 9VAC25-680-50 A and
all compensatory mitigation requirements. When submitted for
project completion, the request for termination by consent shall
constitute a notice of project completion in accordance with
9VAC25-210-130 F. The director may accept this termination
of coverage on behalf of the department. The permittee shall
submit the following information:
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1. Name, mailing address, and telephone number;
2. Name and location of the activity;
3. The VWP general permit tracking number; and

4. One of the following certifications:
a. For project completion:

"I certify under penalty of law that all activities and any
required compensatory mitigation authorized by the VWP
general permit and general permit coverage have been
completed. | understand that by submitting this notice of
termination I am no longer authorized to perform activities
in surface waters in accordance with the VWP general
permit and general permit coverage, and that performing
activities in surface waters is unlawful where the activity
is not authorized by the VWP permit or coverage, unless
otherwise excluded from obtaining coverage. | also
understand that the submittal of this notice does not
release me from liability for any violations of the VWP
general permit coverage."

b. For project cancellation:

"I certify under penalty of law that the activities and any
required compensatory mitigation authorized by the VWP
general permit and general permit coverage will not occur.
I understand that by submitting this notice of termination
I am no longer authorized to perform activities in surface
waters in accordance with the VWP general permit and
general permit coverage, and that performing activities in
surface waters is unlawful where the activity is not
authorized by the VWP permit or coverage, unless
otherwise excluded from obtaining coverage. | also
understand that the submittal of this notice does not
release me from liability for any violations of the VWP
general permit or coverage, nor does it allow me to resume
the authorized activities without reapplication and
coverage."

c. For events beyond permittee control, the permittee shall
provide a detailed explanation of the events, to be
approved by the Department of Environmental Quality,
and the following certification statement:

"I certify under penalty of law that the activities or the
required compensatory mitigation authorized by the VWP
general permit and general permit coverage have changed
as the result of events beyond my control (see attached). |
understand that by submitting this notice of termination |
am no longer authorized to perform activities in surface
waters in accordance with the VWP general permit and
general permit coverage, and that performing activities in
surface waters is unlawful where the activity is not
authorized by the VWP permit or coverage, unless
otherwise excluded from obtaining coverage. | also
understand that the submittal of this notice does not
release me from liability for any violations of the VWP
general permit authorization or coverage, nor does it allow

me to resume the authorized activities without
reapplication and coverage."

M. Civil and criminal liability. Nothing in this VWP general
permit shall be construed to relieve the permittee from civil and
criminal penalties for noncompliance.

N. Oil and hazardous substance liability. Nothing in this
VWP general permit shall be construed to preclude the
institution of legal action or relieve the permittee from any
responsibilities, liabilities, or penalties to which the permittee
is or may be subject under § 311 of the Clean Water Act or
88 62.1-44.34:14 through 62.1-44.34:23 of the State Water
Control Law.

O. Duty to cease or confine activity. It shall not be a defense
for a permittee in an enforcement action that it would have
been necessary to halt or reduce the activity for which VWP
general permit coverage has been granted in order to maintain
compliance with the conditions of the VWP general permit or
coverage.

P. Duty to provide information.

1. The permittee shall furnish to the department any
information that the department may request to determine
whether cause exists for modifying, revoking, or terminating
VWP permit coverage or to determine compliance with the
VWP general permit or general permit coverage. The
permittee shall also furnish to the department, upon request,
copies of records required to be kept by the permittee.

2. Plans, maps, conceptual reports, and other relevant
information shall be submitted as required by the department
prior to commencing construction.

Q. Monitoring and records requirements.

1. Monitoring of parameters, other than pollutants, shall be
conducted according to approved analytical methods as
specified in the VWP general permit. Analysis of pollutants
will be conducted according to 40 CFR Part 136 as published
in the July 1, 2023 2024, update, Guidelines Establishing
Test Procedures for the Analysis of Pollutants.

2. Samples and measurements taken for the purpose of
monitoring shall be representative of the monitored activity.

3. The permittee shall retain records of all monitoring
information, including all calibration and maintenance
records and all original strip chart or electronic recordings
for continuous monitoring instrumentation, copies of all
reports required by the VWP general permit, and records of
all data used to complete the application for coverage under
the VWP general permit, for a period of at least three years
from the date of general permit expiration. This period may
be extended by request of the department at any time.

4. Records of monitoring information shall include, as
appropriate:
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a. The date, exact place, and time of sampling or
measurements;

b. The name of the individuals who performed the
sampling or measurements;

c. The date and time the analyses were performed,;

d. The name of the individuals who performed the
analyses;

e. The analytical techniques or methods supporting the
information such as observations, readings, calculations,
and bench data used:;

f. The results of such analyses; and
g. Chain of custody documentation.

R. Unauthorized discharge of pollutants. Except in
compliance with this VWP general permit, it shall be unlawful
for the permittee to:

1. Discharge into state waters sewage, industrial wastes,
other wastes, or any noxious or deleterious substances;

2. Excavate in a wetland;

3. Otherwise alter the physical, chemical, or biological
properties of state waters and make them detrimental to the
public health, to animal or aquatic life, or to the uses of such
waters for domestic or industrial consumption, for
recreation, or for other uses; or

4. On and after August 1, 2001, for linear transportation
projects of the Virginia Department of Transportation, or on
and after October 1, 2001, for all other projects, conduct the
following activities in a wetland:

a. New activities to cause draining that significantly alters
or degrades existing wetland acreage or functions;

b. Filling or dumping;
c. Permanent flooding or impounding; or

d. New activities that cause significant alteration or
degradation of existing wetland acreage or functions.

S. Duty to reapply. Any permittee desiring to continue a
previously authorized activity after the expiration date of the
VWP general permit shall comply with the provisions in
9VAC25-680-27.

9VAC25-690-100. VWP general permit.

VWP GENERAL PERMIT NO. WP4 FOR IMPACTS
FROM DEVELOPMENT AND CERTAIN MINING
ACTIVITIES UNDER THE VIRGINIA WATER
PROTECTION PERMIT AND THE VIRGINIA STATE
WATER CONTROL LAW

Effective date: August 2, 2016
Expiration date: August 1, 2026

In compliance with 8§ 401 of the Clean Water Act, as amended
(33 USC § 1341) and the State Water Control Law and
regulations adopted pursuant thereto, the board has determined

that there is a reasonable assurance that this VWP general
permit, if complied with, will protect instream beneficial uses,
will not violate applicable water quality standards, and will not
cause or contribute to a significant impairment of state waters
or fish and wildlife resources. In issuing this VWP general
permit, the board has not taken into consideration the structural
stability of any proposed activities.

The permanent or temporary impact of up to two acres of
nontidal wetlands or open water and up to 1,500 linear feet of
nontidal stream bed shall be subject to the provisions of the
VWP general permit set forth herein; any requirements in
coverage granted under this general permit; the Clean Water
Act, as amended; and the State Water Control Law and
regulations adopted pursuant to it.

Part I.
Special Conditions.

A. Authorized activities.

1. The activities authorized by this chapter shall not cause
more than the permanent or temporary impacts of up to two
acres of nontidal wetlands or open water and up to 1,500
linear feet of nontidal stream bed. Additional permit
requirements as stipulated by the department in the coverage
letter, if any, shall be enforceable conditions of this permit.

2. Any changes to the authorized permanent impacts to
surface waters shall require a notice of planned change in
accordance with 9VAC25-690-80. An application or request
for modification to coverage or another VWP permit
application may be required.

3. Any changes to the authorized temporary impacts to
surface waters shall require written notification to and
approval from the Department of Environmental Quality in
accordance with 9VAC25-690-80 prior to initiating the
impacts and restoration to preexisting conditions in
accordance with the conditions of this permit.

4. Modification to compensation requirements may be
approved at the request of the permittee when a decrease in
the amount of authorized surface waters impacts occurs,
provided that the adjusted compensation meets the initial
compensation goals.

B. Overall conditions.

1. The activities authorized by this VWP general permit shall
be executed in a manner so as to minimize adverse impacts
on instream beneficial uses as defined in § 62.1-10 (b) of the
Code of Virginia.

2. No activity may substantially disrupt the movement of
aquatic life indigenous to the water body, including those
species that normally migrate through the area, unless the
primary purpose of the activity is to impound water. Pipes
and culverts placed in streams must be installed to maintain
low flow conditions and shall be countersunk at both inlet
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and outlet ends of the pipe or culvert, unless otherwise
specifically approved by the Department of Environmental
Quality on a case-by-case basis, and as follows: The
requirement to countersink does not apply to extensions or
maintenance of existing pipes and culverts that are not
countersunk, floodplain pipes and culverts being placed
above ordinary high water, pipes and culverts being placed
on bedrock, or pipes and culverts required to be placed on
slopes 5.0% or greater. Bedrock encountered during
construction must be identified and approved in advance of
a design change where the countersunk condition cannot be
met. Pipes and culverts 24 inches or less in diameter shall be
countersunk three inches below the natural stream bed
elevations, and pipes and culverts greater than 24 inches
shall be countersunk at least six inches below the natural
stream bed elevations. Hydraulic capacity shall be
determined based on the reduced capacity due to the
countersunk position. In all stream crossings appropriate
measures shall be implemented to minimize any disruption
of aquatic life movement.

3. Wet or uncured concrete shall be prohibited from entry
into flowing surface waters, unless the area is contained
within a cofferdam and the work is performed in the dry or
unless otherwise approved by the Department of
Environmental Quality. Excess or waste concrete shall not
be disposed of in flowing surface waters or washed into
flowing surface waters.

4. All fill material shall be clean and free of contaminants in
toxic concentrations or amounts in accordance with all
applicable laws and regulations.

5. Erosion and sedimentation controls shall be designed in
accordance with the Virginia Erosion and Sediment Control
Handbook, Third Edition, 1992, or for mining activities
covered by this general permit, the standards issued by the
Virginia Department of Energy that are effective as those in
the Virginia Erosion and Sediment Control Handbook, Third
Edition, 1992. These controls shall be placed prior to
clearing and grading and maintained in good working order
to minimize impacts to state waters. These controls shall
remain in place until the area is stabilized and shall then be
removed.

6. Exposed slopes and streambanks shall be stabilized
immediately upon completion of work in each permitted
impact area. All denuded areas shall be properly stabilized
in accordance with the Virginia Erosion and Sediment
Control Handbook, Third Edition, 1992.

7. All construction, construction access (e.g., cofferdams,
sheetpiling, and causeways) and demolition activities
associated with the project shall be accomplished in a
manner that minimizes construction or waste materials from
entering surface waters to the maximum extent practicable,
unless authorized by this VWP general permit.

8. No machinery may enter flowing waters, unless
authorized by this VWP general permit or approved prior to
entry by the Department of Environmental Quality.

9. Heavy equipment in temporarily-impacted wetland areas
shall be placed on mats, geotextile fabric, or other suitable
material to minimize soil disturbance to the maximum extent
practicable. Equipment and materials shall be removed
immediately upon completion of work.

10. All nonimpacted surface waters and compensatory
mitigation areas within 50 feet of authorized activities and
within the project or right-of-way limits shall be clearly
flagged or marked for the life of the construction activity at
that location to preclude unauthorized disturbances to these
surface waters and compensatory mitigation areas during
construction. The permittee shall notify contractors that no
activities are to occur in these marked surface waters.

11. Temporary disturbances to surface waters during
construction shall be avoided and minimized to the
maximum extent practicable. All temporarily disturbed
wetland areas shall be restored to preexisting conditions
within 30 days of completing work at each respective
temporary impact area, which shall include reestablishing
preconstruction elevations and contours with topsoil from
the impact area where practicable and planting or seeding
with appropriate wetland vegetation according to cover type
(i.e., emergent, scrub-shrub, or forested). The permittee shall
take all appropriate measures to promote and maintain
revegetation of temporarily disturbed wetland areas with
wetland vegetation through the second year post-
disturbance. All temporarily impacted streams and
streambanks shall be restored to their preconstruction
elevations and contours with topsoil from the impact area
where practicable within 30 days following the construction
at that stream segment. Streambanks shall be seeded or
planted with the same vegetation cover type originally
present, including any necessary supplemental erosion
control grasses. Invasive species identified on the
Department of Conservation and Recreation's Virginia
Invasive Plant Species List shall not be used to the maximum
extent practicable or without prior approval from the
Department of Environmental Quality.

12. Materials (including fill, construction debris, and
excavated and woody materials) temporarily stockpiled in
wetlands shall be placed on mats or geotextile fabric,
immediately stabilized to prevent entry into state waters,
managed such that leachate does not enter state waters, and
completely removed within 30 days following completion of
that construction activity. Disturbed areas shall be returned
to preconstruction elevations and contours with topsoil from
the impact area where practicable; restored within 30 days
following removal of the stockpile; and restored with the
same vegetation cover type originally present, including any
necessary supplemental erosion control grasses. Invasive
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species identified on the Department of Conservation and
Recreation's Virginia Invasive Plant Species List shall not be
used to the maximum extent practicable or without prior
approval from the Department of Environmental Quality.

13. Continuous flow of perennial springs shall be maintained
by the installation of spring boxes, french drains, or other
similar structures.

14. The permittee shall employ measures to prevent spills of
fuels or lubricants into state waters.

15. The permittee shall conduct activities in accordance with
the time-of-year restrictions recommended by the Virginia
Department of Wildlife Resources, the Virginia Marine
Resources Commission, or other interested and affected
agencies, as contained, when applicable, in Department of
Environmental Quality VWP general permit coverage, and
shall ensure that all contractors are aware of the time-of-year
restrictions imposed.

16. Water quality standards shall not be violated as a result
of the construction activities.

17. If stream channelization or relocation is required, all
work in surface waters shall be done in the dry, unless
otherwise authorized by the Department of Environmental
Quality, and all flows shall be diverted around the
channelization or relocation area until the new channel is
stabilized. This work shall be accomplished by leaving a
plug at the inlet and outlet ends of the new channel during
excavation. Once the new channel has been stabilized, flow
shall be routed into the new channel by first removing the
downstream plug and then the upstream plug. The rerouted
stream flow must be fully established before construction
activities in the old stream channel can begin.

C. Road crossings.

1. Access roads and associated bridges, pipes, and culverts
shall be constructed to minimize the adverse effects on
surface waters to the maximum extent practicable. Access
roads constructed above preconstruction elevations and
contours in surface waters must be bridged, piped, or
culverted to maintain surface flows.

2. Installation of road crossings shall occur in the dry via the
implementation of cofferdams, sheetpiling, stream
diversions, or similar structures.

D. Utility lines.

1. All utility line work in surface waters shall be performed
in a manner that minimizes disturbance, and the area must
be returned to its preconstruction elevations and contours
with topsoil from the impact area where practicable and
restored within 30 days of completing work in the area,
unless otherwise authorized the Department of
Environmental Quality. Restoration shall be the seeding of
planting of the same vegetation cover type originally

present, including any necessary supplemental erosion
control grasses. Invasive specifies identified on the
Department of Conservation and Recreation's Virginia
Invasive Plant Species List shall not be used to the maximum
extent practicable or without prior approval from the
Department of Environmental Quality.

2. Material resulting from trench excavation may be
temporarily sidecast into wetlands not to exceed a total of 90
days, provided the material is not placed in a manner such
that it is dispersed by currents or other forces.

3. The trench for a utility line cannot be constructed in a
manner that drains wetlands (e.g., backfilling with extensive
gravel layers creating a french drain effect.). For example,
utility lines may be backfilled with clay blocks to ensure that
the trench does not drain surface waters through which the
utility line is installed.

E. Stream modification and stream bank protection.

1. Riprap bank stabilization shall be of an appropriate size
and design in accordance with the Virginia Erosion and
Sediment Control Handbook, Third Edition, 1992.

2. Riprap apron for all outfalls shall be designed in
accordance with the Virginia Erosion and Sediment Control
Handbook, Third Edition, 1992.

3. For stream bank protection activities, the structure and
backfill shall be placed as close to the stream bank as
practicable. No material shall be placed in excess of the
minimum necessary for erosion protection.

4. All stream bank protection structures shall be located to
eliminate or minimize impacts to vegetated wetlands to the
maximum extent practicable.

5. Asphalt and materials containing asphalt or other toxic
substances shall not be used in the construction of
submerged sills or breakwaters.

6. Redistribution of existing stream substrate for the purpose
of erosion control is prohibited.

7. No material removed from the stream bottom shall be
disposed of in surface waters, unless otherwise authorized
by this VWP general permit.

F. Dredging.

1. Dredging depths shall be determined and authorized
according to the proposed use and controlling depths outside
the area to be dredged.

2. Dredging shall be accomplished in a manner that
minimizes disturbance of the bottom and minimizes
turbidity levels in the water column.

3. If evidence of impaired water quality, such as a fish kill,
is observed during the dredging, dredging operations shall
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cease, and the Department of Environmental Quality shall be
notified immediately.

4. Barges used for the transportation of dredge material shall
be filled in such a manner to prevent the overflow of dredged
materials.

5. Double handling of dredged material in state waters shall
not be permitted.

6. For navigation channels the following shall apply:

a. A buffer of four times the depth of the dredge cut shall
be maintained between the bottom edge of the design
channel and the channelward limit of wetlands, or a buffer
of 15 feet shall be maintained from the dredged cut and the
channelward edge of wetlands, whichever is greater. This
landward limit of buffer shall be flagged and inspected
prior to construction.

b. Side slope cuts of the dredging area shall not exceed a
two-horizontal-to-one-vertical slope to prevent slumping
of material into the dredged area.

7. A dredged material management plan for the designated
upland disposal site shall be submitted and approved 30 days
prior to initial dredging activity.

8. Pipeline outfalls and spillways shall be located at opposite
ends of the dewatering area to allow for maximum retention
and settling time. Filter fabric shall be used to line the
dewatering area and to cover the outfall pipe to further
reduce sedimentation to state waters.

9. The dredge material dewatering area shall be of adequate
size to contain the dredge material and to allow for adequate
dewatering and settling out of sediment prior to discharge
back into state waters.

10. The dredge material dewatering area shall utilize an
earthen berm or straw bales covered with filter fabric along
the edge of the area to contain the dredged material, filter
bags, or other similar filtering practices, any of which shall
be properly stabilized prior to placing the dredged material
within the containment area.

11. Overtopping of the dredge material containment berms
with dredge materials shall be strictly prohibited.

G. Stormwater management facilities.

1. Stormwater management facilities shall be installed in
accordance with best management practices and watershed
protection techniques (e.g., vegetated buffers, siting
considerations to minimize adverse effects to aquatic
resources, bioengineering methods incorporated into the
facility design to benefit water quality and minimize adverse
effects to aquatic resources) that provide for long-term
aquatic resources protection and enhancement, to the
maximum extent practicable.

2. Compensation for unavoidable impacts shall not be
allowed within maintenance areas of stormwater
management facilities.

3. Maintenance activities within stormwater management
facilities shall not require additional permit coverage or
compensation provided that the maintenance activities do
not exceed the original contours of the facility, as approved
and constructed, and is accomplished in designated
maintenance areas as indicated in the facility maintenance or
design plan or when unavailable, an alternative plan
approved by the Department of Environmental Quality.

Part II.

Construction and Compensation Requirements, Monitoring,
and Reporting.

A. Minimum compensation requirements.

1. The permittee shall provide any required compensation
for impacts in accordance with the conditions in this VWP
general permit, the coverage letter, and the chapter
promulgating the general permit. For all compensation that
requires a protective mechanism, including preservation of
surface waters or buffers, the permittee shall record the
approved protective mechanism in the chain of title to the
property, or an equivalent instrument for government-owned
lands, and proof of recordation shall be submitted to the
Department of Environmental Quality prior to commencing
impacts in surface waters.

2. Compensation options that may be considered under this
VWP general permit shall meet the criteria in § 62.1-
44.15:23 of the Code of Virginia, 9VAC25-210-116, and
9VAC25-690-70.

3. The permittee-responsible compensation site or sites
depicted in the conceptual compensation plan submitted
with the application shall constitute the compensation site.
A site change may require a modification to coverage.

4. For compensation involving the purchase of mitigation
bank credits or the purchase of in-lieu fee program credits,
the permittee shall not initiate work in permitted impact
areas until documentation of the mitigation bank credit
purchase or of the in-lieu fee program credit purchase has
been submitted to and received by the Department of
Environmental Quality.

5. The final compensation plan shall be submitted to and
approved by the department prior to a construction activity
in permitted impact areas. The department shall review and
provide written comments on the final plan within 30 days
of receipt or it shall be deemed approved. The final plan as
approved by the department shall be an enforceable
requirement of any coverage under this VWP general permit.
Deviations from the approved final plan shall be submitted
and approved in advance by the department.
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a. The final permittee-responsible wetlands compensation
plan shall include:

(1) The complete information on all components of the
conceptual compensation plan.

(2) A summary of the type and acreage of existing wetland
impacts anticipated during the construction of the
compensation site and the proposed compensation for
these impacts; a site access plan; a monitoring plan,
including proposed success criteria, monitoring goals, and
the location of photo-monitoring stations, monitoring
wells, vegetation sampling points, and reference wetlands
or streams, if available; an abatement and control plan for
undesirable plant species; an erosion and sedimentation
control plan; a construction schedule; and the final
protective mechanism for the compensation site or sites,
including all surface waters and buffer areas within its
boundaries.

(3) The approved protective mechanism. The protective
mechanism shall be recorded in the chain of title to the
property, or an equivalent instrument for government-
owned lands, and proof of recordation shall be submitted
to the Department of Environmental Quality prior to
commencing impacts in surface waters.

b. The final permittee-responsible stream compensation
plan shall include:

(1) The complete information on all components of the
conceptual compensation plan.

(2) An evaluation, discussion, and plan drawing or
drawings of existing conditions on the proposed
compensation stream, including the identification of
functional and physical deficiencies for which the
measures are proposed, and summary of geomorphologic
measurements (e.g., stream width, entrenchment ratio,
width-depth ratio, sinuosity, slope, substrate, etc.); a site
access plan; a monitoring plan, including a monitoring and
reporting schedule, monitoring design and methodologies
for success, proposed success criteria, location of photo-
monitoring stations, vegetation sampling points, survey
points, bank pins, scour chains, and reference streams; an
abatement and control plan for undesirable plant species;
an erosion and sedimentation control plan, if appropriate;
a construction schedule; a plan-view drawing depicting
the pattern and all compensation measures being
employed; a profile drawing; cross-sectional drawing or
drawings of the proposed compensation stream; and the
final protective mechanism for the protection of the
compensation site or sites, including all surface waters and
buffer areas within its boundaries.

(3) The approved protective mechanism. The protective
mechanism shall be recorded in the chain of title to the
property, or an equivalent instrument for government-
owned lands, and proof of recordation shall be submitted
to the Department of Environmental Quality prior to
commencing impacts in surface waters.

6. The following criteria shall apply to permittee-responsible
wetland or stream compensation:

a. The vegetation used shall be native species common to
the area, shall be suitable for growth in local wetland or
riparian conditions, and shall be from areas within the
same or adjacent U.S. Department of Agriculture Plant
Hardiness Zone or Natural Resources Conservation
Service Land Resource Region as that of the project site.
Planting of woody plants shall occur when vegetation is
normally dormant, unless otherwise approved in the final
wetlands or stream compensation plan or plans.

b. All work in permitted impact areas shall cease if
compensation site construction has not commenced within
180 days of commencement of project construction,
unless otherwise authorized by the department.

c. The Department of Environmental Quality shall be
notified in writing prior to the initiation of construction
activities at the compensation site.

d. Point sources of stormwater runoff shall be prohibited
from entering a wetland compensation site prior to
treatment by appropriate best management practices.
Appropriate best management practices may include
sediment traps, grassed waterways, vegetated filter strips,
debris screens, oil and grease separators, or forebays.

e. The success of the compensation shall be based on
meeting the success criteria established in the approved
final compensation plan.

f. If the wetland or stream compensation area fails to meet
the specified success criteria in a particular monitoring
year, other than the final monitoring year, the reasons for
this failure shall be determined, and a corrective action
plan shall be submitted to the Department of
Environmental Quality for approval with or before that
year's monitoring report. The corrective action plan shall
contain at minimum the proposed actions, a schedule for
those actions, and a monitoring plan, and shall be
implemented by the permittee in accordance with the
approved schedule. Should significant changes be
necessary to ensure success, the required monitoring cycle
shall begin again, with monitoring year one being the year
that the changes are complete, as confirmed by the
Department of Environmental Quality. If the wetland or
stream compensation area fails to meet the specified
success criteria by the final monitoring year or if the
wetland or stream compensation area has not met the
stated restoration goals, reasons for this failure shall be
determined and a corrective action plan, including
proposed actions, a schedule, and a monitoring plan, shall
be submitted with the final year monitoring report for
Department of Environmental Quality approval.
Corrective action shall be implemented by the permittee
in accordance with the approved schedule. Annual
monitoring shall be required to continue until two
sequential, annual reports indicate that all criteria have
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been successfully satisfied and the site has met the overall
restoration goals (e.g., that corrective actions were
successful).

g. The surveyed wetland boundary for the wetlands
compensation site shall be based on the results of the
hydrology, soils, and vegetation monitoring data and shall
be shown on the site plan. Calculation of total wetland
acreage shall be based on that boundary at the end of the
monitoring cycle. Data shall be submitted by December
31 of the final monitoring year.

h. Herbicides or algicides shall not be used in or
immediately adjacent to the wetlands or stream
compensation site or sites without prior authorization by
the department. All vegetation removal shall be done by
manual means, unless authorized by the Department of
Environmental Quality in advance.

B. Impact site construction monitoring.

1. Construction activities authorized by this permit that are
within impact areas shall be monitored and documented. The
monitoring shall consist of:

a. Preconstruction photographs taken at each impact area
prior to initiation of activities within impact areas.
Photographs shall remain on the project site and depict the
impact area and the nonimpacted surface waters
immediately adjacent to and downgradient of each impact
area. Each photograph shall be labeled to include the
following information: permit number, impact area
number, date and time of the photograph, name of the
person taking the photograph, photograph orientation, and
photograph subject description.

b. Site inspections shall be conducted by the permittee or
the permittee's qualified designee once every calendar
month during activities within impact areas. Monthly
inspections shall be conducted in the following areas: all
authorized permanent and temporary impact areas; all
avoided surface waters, including wetlands, stream
channels, and open water; surface water areas within 50
feet of any land disturbing activity and within the project
or right-of-way limits; and all on-site permanent
preservation areas required under this permit.
Observations shall be recorded on the inspection form
provided by the Department of Environmental Quality.
The form shall be completed in its entirety for each
monthly inspection and shall be kept on site and made
available for review by the Department of Environmental
Quality staff upon request during normal business hours.
Inspections are not required during periods of no activity
within impact areas.

2. Monitoring of water quality parameters shall be conducted
during permanent relocation of perennial streams through
new channels in the manner noted in this subdivision. The
permittee shall report violations of water quality standards
to the Department of Environmental Quality in accordance

C. Permittee-responsible
monitoring.

with the procedures in 9VAC25-690-100 Part Il E.
Corrective measures and additional monitoring may be
required if water quality standards are not met. Reporting
shall not be required if water quality standards are not
violated.

a. A sampling station shall be located upstream and
immediately downstream of the relocated channel.

b. Temperature, pH, and dissolved oxygen (D.O.)
measurements shall be taken every 30 minutes for at least
two hours at each station prior to opening the new
channels and immediately before opening new channels.

c. Temperature, pH, and D.O. readings shall be taken after
opening the channels and every 30 minutes for at least
three hours at each station.

wetland compensation  site

1. An as-built ground survey, or an aerial survey provided
by a firm specializing in aerial surveys, shall be conducted
for the entire compensation site or sites, including invert
elevations for all water elevation control structures and spot
elevations throughout the site or sites. Aerial surveys shall
include the variation from actual ground conditions, such as
+/- 0.2 feet. Either type of survey shall be certified by a
licensed surveyor or by a registered professional engineer to
conform to the design plans. The survey shall be submitted
within 60 days of completing compensation site
construction. Changes or deviations in the as-built survey or
aerial survey shall be shown on the survey and explained in
writing.

2. Photographs shall be taken at the compensation site or
sites from the permanent markers identified in the final
compensation plan, and established to ensure that the same
locations and view directions at the site or sites are
monitored in each monitoring period. These photographs
shall be taken after the initial planting and at a time specified
in the final compensation plan during every monitoring year.

3. Compensation site monitoring shall begin on day one of
the first complete growing season (monitoring year one)
after wetland compensation site construction activities,
including planting, have been completed. Monitoring shall
be required for monitoring years one, two, three, and five,
unless otherwise approved by the Department of
Environmental Quality. In all cases, if all success criteria
have not been met in the final monitoring year, then
monitoring shall be required for each consecutive year until
two annual sequential reports indicate that all criteria have
been successfully satisfied.

4. The establishment of wetland hydrology shall be
measured during the growing season, with the location and
number of monitoring wells, and frequency of monitoring
for each site, set forth in the final monitoring plan.
Hydrology monitoring well data shall be accompanied by
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precipitation data, including rainfall amounts either from on
site or from the closest weather station. Once the wetland
hydrology success criteria have been satisfied for a
particular monitoring year, monitoring may be discontinued
for the remainder of that monitoring year following
Department of Environmental Quality approval. After a
period of three monitoring years, the permittee may request
that hydrology monitoring be discontinued, providing that
adequate hydrology has been established and maintained.
Hydrology monitoring shall not be discontinued without
written approval from the Department of Environmental
Quality.

5. The presence of hydric soils or soils under hydric
conditions shall be evaluated in accordance with the final
compensation plan.

6. The establishment of wetland vegetation shall be in
accordance with the final compensation plan. Monitoring
shall take place in August, September, or October during the
growing season of each monitoring year, unless otherwise
authorized in the monitoring plan.

7. The presence of undesirable plant species shall be
documented.

8. All wetland compensation monitoring reports shall be
submitted in accordance with 9VAC25-690-100 Part Il E 6.

D. Permittee-responsible  stream

monitoring.

compensation  and

1. Riparian buffer restoration activities shall be detailed in
the final compensation plan and shall include, as
appropriate, the planting of a variety of native species
currently growing in the site area, including appropriate seed
mixtures and woody species that are bare root, balled, or
burlapped. A minimum buffer width of 50 feet, measured
from the top of the stream bank at bankfull elevation
landward on both sides of the stream, shall be required where
practical.

2. The installation of root wads, vanes, and other instream
structures, shaping of the stream banks, and channel
relocation shall be completed in the dry whenever
practicable.

3. Livestock access to the stream and designated riparian
buffer shall be limited to the greatest extent practicable.

4. Stream channel restoration activities shall be conducted in
the dry or during low flow conditions. When site conditions
prohibit access from the streambank or upon prior
authorization from the Department of Environmental
Quality, heavy equipment may be authorized for use within
the stream channel.

5. Photographs shall be taken at the compensation site from
the vicinity of the permanent photo-monitoring stations
identified in the final compensation plan. The photograph

orientation shall remain constant during all monitoring
events. At a minimum, photographs shall be taken from the
center of the stream, facing downstream, with a sufficient
number of photographs to view the entire length of the
restoration site. Photographs shall document the completed
restoration conditions. Photographs shall be taken prior to
site activities, during instream and riparian compensation
construction activities, within one week of completion of
activities, and during at least one day of each monitoring
year to depict restored conditions.

6. An as-built ground survey, or an aerial survey provided
by a firm specializing in aerial surveys, shall be conducted
for the entire compensation site or sites. Aerial surveys shall
include the variation from actual ground conditions, such as
+/- 0.2 feet. The survey shall be certified by the licensed
surveyor or by a registered, professional engineer to conform
to the design plans. The survey shall be submitted within 60
days of completing compensation site construction. Changes
or deviations from the final compensation plans in the as-
built survey or aerial survey shall be shown on the survey
and explained in writing.

7. Compensation site monitoring shall begin on day one of
the first complete growing season (monitoring year one)
after stream compensation site construction activities,
including planting, have been completed. Monitoring shall
be required for monitoring years one and two, unless
otherwise approved by the Department of Environmental
Quality. In all cases, if all success criteria have not been met
in the final monitoring year, then monitoring shall be
required for each consecutive year until two annual
sequential reports indicate that all criteria have been
successfully satisfied.

8. All stream compensation site monitoring reports shall be
submitted by in accordance with 9VAC25-690-100 Part Il E
6.

E. Reporting.

1. Written communications required by this VWP general
permit shall be submitted to the appropriate Department of
Environmental Quality office. The VWP general permit
tracking number shall be included on all correspondence.

2. The Department of Environmental Quality shall be
notified in writing prior to the start of construction activities
at the first permitted impact area.

3. A construction status update form provided by the
Department of Environmental Quality shall be completed
and submitted to the Department of Environmental Quality
twice per year for the duration of coverage under a VWP
general permit. Forms completed in June shall be submitted
by or on July 10, and forms completed in December shall be
submitted by or on January 10. The form shall include
reference to the VWP permit tracking number and one of the
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following statements for each authorized surface water
impact location:

a. Construction activities have not yet started;
b. Construction activities have started;

c. Construction activities have started but are currently
inactive; or

d. Construction activities are complete.

4. The Department of Environmental Quality shall be
notified in writing within 30 days following the completion
of all activities in all authorized impact areas.

5. The Department of Environmental Quality shall be
notified in writing prior to the initiation of activities at the
permittee-responsible compensation site. The notification
shall include a projected schedule of activities and
construction completion.

6. All permittee-responsible compensation site monitoring
reports shall be submitted annually by December 31, with
the exception of the last year, in which case the report shall
be submitted at least 60 days prior to the expiration of the
general permit, unless otherwise approved by the
Department of Environmental Quality.

a. All wetland compensation site monitoring reports shall
include, as applicable, the following:

(1) General description of the site, including a site location
map identifying photo-monitoring stations, vegetative and
soil monitoring stations, monitoring wells, and wetland
Zones.

(2) Summary of activities completed during the
monitoring year, including alterations or maintenance
conducted at the site.

(3) Description of monitoring methods.

(4) Analysis of all hydrology information, including
monitoring well data, precipitation data, and gauging data
from streams or other open water areas, as set forth in the
final compensation plan.

(5) Evaluation of hydric soils or soils under hydric
conditions, as appropriate.

(6) Analysis of all vegetative community information,
including woody and herbaceous species, both planted and
volunteers, as set forth in the final compensation plan.

(7) Photographs labeled with the permit number, the name
of the compensation site, the photo-monitoring station
number, the photograph orientation, the date and time of
the photograph, the name of the person taking the
photograph, and a brief description of the photograph
subject. This information shall be provided as a separate
attachment to each photograph, if necessary. Photographs
taken after the initial planting shall be included in the first
monitoring report after planting is complete.

(8) Discussion of wildlife or signs of wildlife observed at
the compensation site.

(9) Comparison of site conditions from the previous
monitoring year and reference site.

(10) Discussion of corrective measures or maintenance
activities to control undesirable species, to repair damaged
water control devices, or to replace damaged planted
vegetation.

(11) Corrective action plan that includes proposed actions,
a schedule, and monitoring plan.

b. All stream compensation site monitoring reports shall
include, as applicable, the following:

(1) General description of the site, including a site location
map identifying photo-monitoring stations and monitoring
stations.

(2) Summary of activities completed during the
monitoring year, including alterations or maintenance
conducted at the site.

(3) Description of monitoring methods.

(4) Evaluation and discussion of the monitoring results in
relation to the success criteria and overall goals of
compensation.

(5) Photographs shall be labeled with the permit number,
the name of the compensation site, the photo-monitoring
station number, the photograph orientation, the date and
time of the photograph, the name of the person taking the
photograph, and a brief description of the photograph
subject. Photographs taken prior to compensation site
construction activities, during instream and riparian
restoration activities, and within one week of completion
of activities shall be included in the first monitoring report.

(6) Discussion of alterations, maintenance, or major storm
events resulting in significant change in stream profile or
cross section, and corrective actions conducted at the
stream compensation site.

(7) Documentation of undesirable plant species and
summary of abatement and control measures.

(8) Summary of wildlife or signs of wildlife observed at
the compensation site.

(9) Comparison of site conditions from the previous
monitoring year and reference site, and as-built survey, if
applicable.

(10) Corrective action plan that includes proposed actions,
a schedule and monitoring plan.

(11) Additional submittals that were approved by the
Department of Environmental Quality in the final
compensation plan.

7. The permittee shall notify the Department of
Environmental Quality in writing when unusual or
potentially complex conditions are encountered that require
debris removal or involve potentially toxic substance.
Measures to remove the obstruction, material, or toxic
substance or to change the location of a structure are
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prohibited until approved by the
Environmental Quality.

Department  of

8. The permittee shall report fish kills or spills of oil or fuel
immediately upon discovery. If spills or fish kills occur
between the hours of 8:15 a.m. to 5 p.m., Monday through
Friday, the appropriate Department of Environmental
Quality regional office shall be notified; otherwise, the
Department of Emergency Management shall be notified at
1-800-468-8892.

9. Violations of state water quality standards shall be
reported to the appropriate Department of Environmental
Quality office no later than the end of the business day
following discovery.

10. The permittee shall notify the Department of
Environmental Quality no later than the end of the third
business day following the discovery of additional impacts
to surface waters, including wetlands, stream channels, and
open water that are not authorized by the Department of
Environmental Quality or to any required preservation areas.
The notification shall include photographs, estimated
acreage or linear footage of impacts, and a description of the
impacts.

11. Submittals required by this VWP general permit shall
contain the following signed certification statement:

"l certify under penalty of law that this document and all
attachments were prepared under my direction or
supervision in accordance with a system designed to assure
that qualified personnel properly gather and evaluate the
information submitted. Based on my inquiry of the person or
persons who manage the system, or those persons directly
responsible for gathering the information, the information
submitted is, to the best of my knowledge and belief, true,
accurate, and complete. | am aware that there are significant
penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violation."

Part 1.
Conditions Applicable to All VWP General Permits.

A. Duty to comply. The permittee shall comply with all
conditions, limitations, and other requirements of the VWP
general permit; any requirements in coverage granted under
this VWP general permit; the Clean Water Act, as amended,;
and the State Water Control Law and regulations adopted
pursuant to it. Any VWP general permit violation or
noncompliance is a violation of the Clean Water Act and State
Water Control Law and is grounds for (i) enforcement action,
(it) VWP general permit coverage termination for cause, (iii)
VWP general permit coverage revocation, (iv) denial of
application for coverage, or (v) denial of an application for a
modification to VWP general permit coverage. Nothing in this
VWP general permit shall be construed to relieve the permittee
of the duty to comply with all applicable federal and state
statutes, regulations, and toxic standards and prohibitions.

B. Duty to mitigate. The permittee shall take all reasonable
steps to minimize or prevent impacts in violation of the VWP
general permit that may have a reasonable likelihood of
adversely affecting human health or the environment.

C. Reopener. This VWP general permit may be reopened to
modify its conditions when the circumstances on which the
previous VWP general permit was based have materially and
substantially changed, or special studies conducted by the
department or the permittee show material and substantial
change since the time the VWP general permit was issued and
thereby constitute cause for revoking and reissuing the VWP
general permit.

D. Compliance with state and federal law. Compliance with
this VWP general permit constitutes compliance with the VWP
permit requirements of the State Water Control Law. Nothing
in this VWP general permit shall be construed to preclude the
institution of any legal action under or relieve the permittee
from any responsibilities, liabilities, or other penalties
established pursuant to any other state law or regulation or
under the authority preserved by § 510 of the Clean Water Act.

E. Property rights. The issuance of this VWP general permit
does not convey property rights in either real or personal
property or any exclusive privileges, nor does it authorize
injury to private property, any invasion of personal property
rights, or any infringement of federal, state, or local laws or
regulations.

F. Severability. The provisions of this VWP general permit
are severable.

G. Inspection and entry. Upon presentation of credential, the
permittee shall allow the department or any duly authorized
agent of the department, at reasonable times and under
reasonable circumstances, to enter upon the permittee's
property, public or private, and have access to inspect and copy
any records that must be kept as part of the VWP general
permit conditions; to inspect any facilities, operations, or
practices (including monitoring and control equipment)
regulated or required under the VWP general permit; and to
sample or monitor any substance, parameter, or activity for the
purpose of ensuring compliance with the conditions of the
VWP general permit or as otherwise authorized by law. For the
purpose of this section, the time for inspection shall be deemed
reasonable during regular business hours. Nothing contained
herein shall make an inspection time unreasonable during an
emergency.

H. Transferability of VWP general permit coverage. VWP
general permit coverage may be transferred to another
permittee when all of the criteria listed in this subsection are
met. On the date of the VWP general permit coverage transfer,
the transferred VWP general permit coverage shall be as fully
effective as if it had been granted directly to the new permittee.

1. The current permittee notifies the department of the
proposed transfer of the general permit coverage and
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provides a written agreement between the current and new  activities requiring notification under 9VAC25-690-50 A and
permittees containing a specific date of transfer of VWP  all compensatory mitigation requirements. When submitted for
general permit responsibility, coverage, and liability to the  project completion, the request for termination by consent shall
new permittee, or that the current permittee will retain such  constitute a notice of project completion in accordance with
responsibility, coverage, or liability, including liability for ~ 9VAC25-210-130 F. The director may accept this termination
compliance with the requirements of enforcement activities  of coverage on behalf of the department. The permittee shall
related to the authorized activity. submit the following information:

2. The department does not within 15 days notify the current
and new permittees of the board's intent to modify or revoke
and reissue the VWP general permit.

I. Notice of planned change. VWP general permit coverage
may be modified subsequent to issuance in accordance with
9VAC25-690-80.

J. VWP general permit coverage termination for cause. VWP
general permit coverage is subject to termination for cause by
the department after public notice and opportunity for a hearing
in accordance with 9VAC25-210-180. Reasons for termination
for cause are as follows:

1. Noncompliance by the permittee with any provision of
this chapter, any condition of the VWP general permit, or
any requirement in general permit coverage;

2. The permittee's failure in the application or during the
process of granting VWP general permit coverage to
disclose fully all relevant facts or the permittee's
misrepresentation of any relevant facts at any time;

3. The permittee's violation of a special or judicial order;

4. A determination by the department that the authorized
activity endangers human health or the environment and can
be regulated to acceptable levels by a modification to VWP
general permit coverage or a termination;

5. A change in any condition that requires either a temporary
or permanent reduction or elimination of any activity
controlled by the VWP general permit; or

6. A determination that the authorized activity has ceased
and that the compensation for unavoidable adverse impacts
has been successfully completed.

K. The department may terminate VWP general permit
coverage without cause when the permittee is no longer a legal
entity due to death or dissolution or when a company is no
longer authorized to conduct business in the Commonwealth.
The termination shall be effective 30 days after notice of the
proposed termination is sent to the last known address of the
permittee or registered agent, unless the permittee objects
within that time. If the permittee does object during that period,
the department shall follow the applicable procedures for
termination under 9VAC25-210-180 and § 62.1-44.15:25 of
the Code of Virginia.

L. VWP general permit coverage termination by consent. The
permittee shall submit a request for termination by consent
within 30 days of completing or canceling all authorized

1. Name, mailing address, and telephone number;
2. Name and location of the activity;
3. The VWP general permit tracking number; and

4. One of the following certifications:
a. For project completion:

"l certify under penalty of law that all activities and any
required compensatory mitigation authorized by the VWP
general permit and general permit coverage have been
completed. | understand that by submitting this notice of
termination I am no longer authorized to perform activities
in surface waters in accordance with the VWP general
permit and general permit coverage, and that performing
activities in surface waters is unlawful where the activity
is not authorized by the VWP permit or coverage, unless
otherwise excluded from obtaining coverage. | also
understand that the submittal of this notice does not
release me from liability for any violations of the VWP
general permit or coverage.”

b. For project cancellation:

"I certify under penalty of law that the activities and any
required compensatory mitigation authorized by the VWP
general permit and general permit coverage will not occur.
I understand that by submitting this notice of termination
I am no longer authorized to perform activities in surface
waters in accordance with the VWP general permit and
general permit coverage, and that performing activities in
surface waters is unlawful where the activity is not
authorized by the VWP permit or coverage, unless
otherwise excluded from obtaining coverage. | also
understand that the submittal of this notice does not
release me from liability for any violations of the VWP
general permit or coverage, nor does it allow me to resume
the authorized activities without reapplication and
coverage."

c. For events beyond permittee control, the permittee shall
provide a detailed explanation of the events, to be
approved by the Department of Environmental Quality,
and the following certification statement:

"l certify under penalty of law that the activities or the
required compensatory mitigation authorized by the VWP
general permit and general permit coverage have changed
as the result of events beyond my control (see attached). |
understand that by submitting this notice of termination |
am no longer authorized to perform activities in surface
waters in accordance with the VWP general permit and
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general permit coverage, and that performing activities in
surface waters is unlawful where the activity is not
authorized by the VWP permit or coverage, unless
otherwise excluded from obtaining coverage. | also
understand that the submittal of this notice does not
release me from liability for any violations of the VWP
general permit or coverage, nor does it allow me to resume
the authorized activities without reapplication and
coverage."

M. Civil and criminal liability. Nothing in this VWP general
permit shall be construed to relieve the permittee from civil and
criminal penalties for noncompliance.

N. Oil and hazardous substance liability. Nothing in this
VWP general permit shall be construed to preclude the
institution of legal action or relieve the permittee from any
responsibilities, liabilities, or penalties to which the permittee
is or may be subject under § 311 of the Clean Water Act or
8§ 62.1-44.34:14 through 62.1-44.34:23 of the State Water
Control Law.

O. Duty to cease or confine activity. It shall not be a defense
for a permittee in an enforcement action that it would have
been necessary to halt or reduce the activity for which VWP
general permit coverage has been granted in order to maintain
compliance with the conditions of the VWP general permit or
coverage.

P. Duty to provide information.

1. The permittee shall furnish to the department any
information that the department may request to determine
whether cause exists for modifying, revoking, or terminating
VWP permit coverage or to determine compliance with the
VWP general permit or general permit coverage. The
permittee shall also furnish to the department, upon request,
copies of records required to be kept by the permittee.

2. Plans, maps, conceptual reports, and other relevant
information shall be submitted as required by the department
prior to commencing construction.

Q. Monitoring and records requirements.

1. Monitoring of parameters, other than pollutants, shall be
conducted according to approved analytical methods as
specified in the VWP general permit. Analysis of pollutants
will be conducted according to 40 CFR Part 136 as published
in the July 1, 2023 2024, update, Guidelines Establishing
Test Procedures for the Analysis of Pollutants.

2. Samples and measurements taken for the purpose of
monitoring shall be representative of the monitored activity.

3. The permittee shall retain records of all monitoring
information, including all calibration and maintenance
records and all original strip chart or electronic recordings
for continuous monitoring instrumentation, copies of all
reports required by the VWP general permit, and records of

all data used to complete the application for coverage under
the VWP general permit, for a period of at least three years
from the date of general permit expiration. This period may
be extended by request of the department at any time.

4. Records of monitoring information shall include, as
appropriate:
a. The date, exact place, and time of sampling or
measurements;

b. The name of the individuals who performed the
sampling or measurements;

c. The date and time the analyses were performed;

d. The name of the individuals who performed the
analyses;

e. The analytical techniques or methods supporting the
information such as observations, readings, calculations,
and bench data used:;

f. The results of such analyses; and
g. Chain of custody documentation.

R. Unauthorized discharge of pollutants. Except in
compliance with this VWP general permit, it shall be unlawful
for the permittee to:

1. Discharge into state waters sewage, industrial wastes,
other wastes, or any noxious or deleterious substances;

2. Excavate in a wetland;

3. Otherwise alter the physical, chemical, or biological
properties of state waters and make them detrimental to the
public health, to animal or aquatic life, or to the uses of such
waters for domestic or industrial consumption, for
recreation, or for other uses; or

4. On and after October 1, 2001, conduct the following
activities in a wetland:

a. New activities to cause draining that significantly alters
or degrades existing wetland acreage or functions;

b. Filling or dumping;
c. Permanent flooding or impounding; or

d. New activities that cause significant alteration or
degradation of existing wetland acreage or functions.

S. Duty to reapply. Any permittee desiring to continue a
previously authorized activity after the expiration date of the
VWP general permit shall comply with the provisions in
9VAC25-690-27.

9VAC25-790-210. Nonconventional methods, processes or
equipment.

A. Policy. The policy of the department is to encourage the
development of any new or nonconventional methods,
processes, and equipment that appear to have application for
the treatment or conveyance of sewage. Sewage treatment
methods, processes, and equipment may be subject to a special
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permit application procedure if (i) they are not covered by the
Manual of Practice (Part 111 (9VAC25-790-310 et seq.) of this
chapter) and (ii) they are in principle, or application, deemed
to be nonconventional.

B. Provisional CTO. The performance reliability of
nonconventional processes and equipment shall have been
thoroughly demonstrated through an approved testing program
for similar installations (loadings of 75% or more of design
level) before they may be considered for conventional approval
and use. Where the department approves such a testing
program, a provisional CTO will be issued for treatment works
in which new or nonconventional processes and equipment are
to be evaluated. The provisional CTO will specify conditions
related to the testing requirements and agreements necessary
for issuance of a final CTO. The owner of the facility shall
submit the required test results to the department according to
an approved schedule for approval prior to issuance of a final
CTO. It is the owner's responsibility to operate in compliance
with requirements imposed by permits issued for the sewerage
system or treatment works.

C. Assurance resources. As a prerequisite to the issuance of a
provisional CTO, the owner must furnish assurance of
financial ability or resources available to modify, convert, or
replace, the new or nonconventional processes or equipment in
the event the performance reliability cannot be established over
the period of time specified by the provisional CTO. These
assurances may be in the form of funds placed in escrow,
letters of credit, performance bonds, etc., which would revert
to the facility owner if performance reliability cannot be
established.

D. Performance reliability testing. All procedures used in
testing of the performance reliability shall be conducted under
the supervision of a licensed professional engineer who shall
attest to the accuracy of sampling and testing procedures. The
required samples shall be tested through a qualified laboratory.
The testing program shall provide as a minimum the following:

1. Samples shall be collected at designated locations at a
stated frequency and analyzed in accordance with provisions
of the provisional CTO. The minimum testing period shall
be 12 months under the comparable environmental and
operational conditions for which the process and equipment
will receive conventional approvals for any additional
installations.

2. All analyses shall be made in accordance with the 19th
Edition of Standard Methods for the Examination of Water
and Wastewater (1995) and 40 CFR Part 136 as published in
the 40 CFR July 1, 2023 2024, update, or other approved
analytical methods.

E. CTC. After the area engineer evaluates the plans and
testing data, the director can issue a CTC if the performance
data verifies that the method, process, or equipment can
perform reliably in accordance with the design specifications

and the operation standards of Part Il, and that the method,
process, or equipment may be installed as conventional for
similar site specific operation.

F. Provisional CTO. Upon completion of construction or
modification, a provisional CTO for a definite period of time will
be issued for the operation of the nonconventional methods,
processes, and equipment. Not more than one provisional CTO
will be granted for a similar installation during the evaluation
period. The provisional CTO shall require that:

1. The evaluation period shall be a minimum of 12 months and
no longer than 18 months,

2. The holder of a provisional CTO must submit reports on
operation during the evaluation period. The reports shall be
prepared by either a licensed professional engineer experienced
in the field of environmental engineering, the owner's operating
or engineering staff, or a qualified testing firm.

G. Final CTO. The director will issue a final CTO upon lapse of
the provisional CTO, if, on the basis of testing during that period,
the new or nonconventional method, process, or equipment
demonstrates reliable performance in accordance with permit
requirements and the operation standards of Part II. If the
standards are not met, then the owner shall provide for
modification of the sewerage systems or treatment works, in a
manner that will enable those standards to be met in accordance
with this chapter.

9VAC25-800-15. Applicability of incorporated references
based on the dates that they became effective.

Except as noted, when a regulation of the U.S. Environmental
Protection Agency set forth in Title 40 of the Code of Federal
Regulations (CFR) is referenced and incorporated in this
chapter, that regulation shall be as it exists and has been
published as of the July 1, 2022, €FR update; however,
references to 40 CFR Part 136 are incorporated as published in
the July 1, 2024, update.

9VAC25-820-15. Applicability of incorporated references
based on the dates that they became effective.

Except as noted, when a regulation of the U.S. Environmental
Protection Agency set forth in Title 40 of the Code of Federal
Regulations (CFR) is referenced or adopted in this chapter and
incorporated by reference, that regulation shall be as it exists
and has been published as of July 1, 2014; however, references
to 40 CER Part 136 are incorporated as published in the July 1,

2024, update.

9VAC25-860-15. Applicability of incorporated references
based on the dates that they became effective.

Except as noted, when a regulation of the U.S. Environmental
Protection Agency set forth in Title 40 of the Code of Federal
Regulations (CFR) is referenced and incorporated in this
chapter, that regulation shall be as it exists and has been
published as of July 1, 2022; however, references to 40 CFR
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Part 136 are incorporated as published in the July 1, 2024,

Summary:

update.

9VAC25-875-30. Applicability of incorporated by
references based on the dates that they became effective.

Except as noted, when a regulation of the United States set
forth in the Code of Federal Regulations (CFR) is referenced
and incorporated in this chapter, that regulation shall be as it
exists and has been published in the July 1, 2022, update;
however, references to 40 CFR Part 136 are incorporated as
published in the July 1, 2024, update.

9VAC25-880-15. Applicability of incorporated references
based on the dates that they became effective.

Except as noted, when a regulation of the United States set
forth in the Code of Federal Regulations (CFR) is referenced
and incorporated in this chapter, that regulation shall be as it
exists and has been published in the July 1, 2022, update;
however, references to 40 CFR Part 136 are incorporated as
published in the July 1, 2024, update.

9VAC25-890-15. Applicability of incorporated references
based on the dates that they became effective.

Except as noted, when a regulation of the U.S. Environmental
Protection Agency set forth in Title 40 of the Code of Federal
Regulations (CFR) is referenced and incorporated in this
chapter, that regulation shall be as it exists and has been
published in the July 1, 2022, update; however, references to
40 CFR Part 136 are incorporated as published in the July 1,

2024, update.
VA.R. Doc. No. R25-7895; Filed October 30, 2024, 8:54 a.m.

Final Regulation

REGISTRAR'S NOTICE: The following regulatory action is
exempt from Article 2 of the Administrative Process Act in
accordance with § 2.2-4006 A 4 c of the Code of Virginia,
which excludes regulations that are necessary to meet the
requirements of federal law or regulations, provided such
regulations do not differ materially from those required by
federal law or regulation. The State Water Control Board will
receive, consider, and respond to petitions by any interested
person at any time with respect to reconsideration or revision.

Title of Regulation: 9VAC25-875. Virginia Erosion and
Stormwater Management Regulation (amending 9VAC25-
875-970, 9VAC25-875-980).

Statutory Authority: § 62.1-44.15:28 of the Code of Virginia.
Effective Date: December 18, 2024.

Agency Contact: Rebeccah W. Rochet, Deputy Director,
Division of Water Permitting, Department of Environmental
Quality, 1111 East Main Street, Suite 1400, P.O. Box 1105,
Richmond, VA 23218, telephone (804) 801-2950, or email
rebeccah.rochet@deq.virginia.gov.

Amendments to 40 CFR Part 122, effective July 12, 2023,
replace the term "urbanized area” with "urban area with
a population of 50,000 or more people as determined by
the latest Decennial Census by the Bureau of the Census"
due to changes made by the U.S. Census Bureau. The
amendments conform Virginia Erosion and Stormwater
Management Regulation (9VAC25-875) with the federal
regulation.

9VAC25-875-970. Small municipal separate storm sewer
systems.

A. Objectives of the stormwater regulations for small MS4s.

1. Subsections A through G of this section are written in a
"readable regulation" format that includes both rule
requirements and guidance. The recommended guidance is
distinguished from the regulatory requirements by putting
the guidance in a separate subdivision headed by the word
"Note."

2. Under the statutory mandate in 8 402(p)(6) of the Clean
Water Act, the purpose of this portion of the stormwater
program is to designate additional sources that need to be
regulated to protect water quality and to establish a
comprehensive stormwater program to regulate these
sources.

3. Stormwater runoff continues to harm the nation's waters.
Runoff from lands modified by human activities can harm
surface water resources in several ways, including by
changing natural hydrologic patterns and by elevating
pollutant concentrations and loadings. Stormwater runoff
may contain or mobilize high levels of contaminants, such
as sediment, suspended solids, nutrients, heavy metals,
pathogens, toxins, oxygen-demanding substances, and
floatables.

4. The department strongly encourages partnerships and the
watershed approach as the management framework for
efficiently, effectively, and consistently protecting and
restoring aquatic ecosystems and protecting public health.

B. As an operator of a small MS4, am | regulated under the
state's stormwater program?

1. Unless you qualify for a waiver under subdivision 3 of this
subsection, you are regulated if you operate a small MS4,
including systems operated by federal, state, tribal, and local
governments, including the Virginia Department of
Transportation; and

a. Your small MS4 is located in an urbanized urban area
with a population of 50,000 or more people as determined
by the latest decennial census by the Bureau of the Census
(if your small MS4 is not located entirely within an
urbanized urban area with a population of 50,000 or more
people, only the portion that is within the urbanized urban
area is regulated); or
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b. You are designated by the department, including where
the designation is pursuant to subdivisions C 3 a and b of
this section or is based upon a petition under 9VAC25-
875-950 D.

2. You may be the subject of a petition to the department to
require a permit for your discharge of stormwater. If the
department determines that you need a permit, you are
required to comply with subsections C through E of this
section.

3. The department may waive the requirements otherwise
applicable to you if you meet the criteria of subdivision 4 or
5 of this subsection B. If you receive a waiver under this
section, you may subsequently be required to seek coverage
under a permit in accordance with subdivision C 1 of this
section if circumstances change. (See also subdivision E 2
of this section).

4. The department may waive permit coverage if your MS4
serves a population of less than 1,000 within the urbanized
urban area identified in subdivision B 1 a of this section and
you meet the following criteria:

a. Your system is not contributing substantially to the
pollutant loadings of a physically interconnected MS4 that
is regulated by the department; and

b. If you discharge any pollutants that have been identified
as a cause of impairment of any water body to which you
discharge, stormwater controls are not needed based on
wasteload allocations that are part of an approved "total
maximum daily load" (TMDL) that addresses the
pollutants of concern.

5. The department may waive permit coverage if your MS4
serves a population under 10,000 and you meet the following
criteria:

a. The department has evaluated all surface waters,
including small streams, tributaries, lakes, and ponds, that
receive a discharge from your MS4;

b. For all such waters, the department has determined that
stormwater controls are not needed based on wasteload
allocations that are part of an approved TMDL that
addresses the pollutants of concern or, if a TMDL has not
been developed or approved, an equivalent analysis that
determines sources and allocations for the pollutants of
concern;

c. For the purpose of subdivision 5 of this subsection, the
pollutants of concern include biochemical oxygen demand
(BOD), sediment or a parameter that addresses sediment
(such as total suspended solids, turbidity or siltation),
pathogens, oil and grease, and any pollutant that has been
identified as a cause of impairment of any water body that
will receive a discharge from your MS4; and

d. The department has determined that future discharges
from your MS4 do not have the potential to result in
exceedances of water quality standards, including

impairment of designated uses or other significant water
quality impacts, including habitat and biological impacts.

C. If I am an operator of a regulated small MS4, how do |
apply for a permit and when do I have to apply?

1. If you operate a regulated small MS4 under subsection B
of this section, you must seek coverage under a permit issued
by the department.

2. You must seek authorization to discharge under a general
or individual permit, as follows:

a. If the department has issued a general permit applicable
to your discharge and you are seeking coverage under the
general permit, you must submit a registration statement
that includes the information on your best management
practices and measurable goals required by subdivision D
4 of this section. You may file your own registration
statement, or you and other municipalities or
governmental entities may jointly submit a registration
statement. If you want to share responsibilities for meeting
the minimum measures with other municipalities or
governmental entities, you must submit a registration
statement that describes which minimum measures you
will implement and identify the entities that will
implement the other minimum measures within the area
served by your MS4. The general permit will explain any
other steps necessary to obtain permit authorization.

b. (1) If you are seeking authorization to discharge under
an individual permit and wish to implement a program
under subsection D of this section, you must submit an
application to the department that includes the information
required under 9VAC25-875-920 F and subdivision D 4
of this section, an estimate of square mileage served by
your small MS4, and any additional information that the
department requests. A storm sewer map that satisfies the
requirement of subdivision D 2 ¢ (1) of this section will
satisfy the map requirement in 9VAC25-875-920 F 7.

(2) If you are seeking authorization to discharge under an
individual permit and wish to implement a program that is
different from the program under subsection D of this
section, you will need to comply with the permit
application requirements of 9VAC25-875-950 C. You
must submit both parts of the application requirements in
9VAC25-875-950 C 1 and 2 by March 10, 2003. You do
not need to submit the information required by 9VAC25-
875-950 C 1 b and C 2 regarding your legal authority,
unless you intend for the permit writer to take such
information into account when developing your other
permit conditions.

(3) If allowed by the department, you and another
regulated entity may jointly apply under either subdivision
2 b (1) or (2) of this subsection to be state co-permittees
under an individual permit.

c. If your small MS4 is in the same urbanized urban area
as a medium or large MS4 with a permit and that other
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MS4 is willing to have you participate in that MS4's
stormwater program, you and the other MS4 may jointly
seek a modification of the other MS4 permit to include you
as a limited state co-permittee. As a limited state co-
permittee, you will be responsible for compliance with the
permit's conditions applicable to your jurisdiction. If you
choose this option you will need to comply with the permit
application requirements of 9VAC25-875-950, rather than
the requirements of subsection D of this section. You do
not need to comply with the specific application
requirements of 9VAC25-875-950 C 1 ¢ and d and
9VAC25-875-950 C 2 ¢ (discharge characterization). You
may satisfy the requirements in 9VAC25-875-950 C 1 e
and 2 d (identification of a management program) by
referring to the other MS4's stormwater management
program.

d. NOTE: In referencing an MS4's stormwater
management program, you should briefly describe how
the existing plan will address discharges from your small
MS4 or would need to be supplemented in order to
adequately address your discharges. You should also
explain your role in coordinating stormwater pollutant
control activities in your MS4 and detail the resources
available to you to accomplish the plan.

3. If you operate a regulated small MS4:

a. Designated under subdivision B 1 a of this section, you
must apply for coverage under a permit or apply for a
modification of an existing permit under subdivision 2 ¢
of this subsection within 180 days of notice, unless the
department grants a later date.

b. Designated under subdivision B 1 b of this section, you
must apply for coverage under a permit or apply for a
modification of an existing permit under subdivision 2 ¢
of this subsection within 180 days of notice, unless the
department grants a later date.

D. As an operator of a regulated small MS4, what will my
MS4 permit require?

1. Your MS4 permit will require at a minimum that you
develop, implement, and enforce a stormwater management
program designed to reduce the discharge of pollutants from
your MS4 to the maximum extent practicable (MEP), to
protect water quality, and to satisfy the appropriate water
quality requirements of the Clean Water Act, the Virginia
Erosion and Stormwater Management Act, and the State
Water Control Law. Your stormwater management program
must include the minimum control measures described in
subdivision 2 of this subsection unless you apply for a permit
under 9VAC25-875-950 C. For purposes of this section,
narrative effluent limitations requiring implementation of
best management practices (BMPs) are generally the most
appropriate form of effluent limitations when designed to
satisfy technology requirements (including reductions of
pollutants to the maximum extent practicable) and to protect

water quality. Implementation of best management practices
consistent with the provisions of the stormwater
management program required pursuant to this section and
the provisions of the permit required pursuant to subsection
C of this section constitutes compliance with the standard of
reducing pollutants to the maximum extent practicable. The
department will specify a time period of up to five years
from the date of permit issuance for you to develop and
implement your program.

2. Minimum control measures.
a. Public education and outreach on stormwater impacts.

(1) You must implement a public education program to
distribute educational materials to the community or
conduct equivalent outreach activities about the impacts
of stormwater discharges on water bodies and the steps
that the public can take to reduce pollutants in stormwater
runoff.

(2) NOTE: You may use stormwater educational materials
provided by the state, your tribe, EPA, environmental,
public interest or trade organizations, or other MS4s. The
public education program should inform individuals and
households about the steps they can take to reduce
stormwater pollution, such as ensuring proper septic
system maintenance, ensuring the proper use and disposal
of landscape and garden chemicals including fertilizers
and pesticides, protecting and restoring riparian
vegetation, and properly disposing of used motor oil or
household hazardous wastes. The department
recommends that the program inform individuals and
groups how to become involved in local stream and beach
restoration activities as well as activities that are
coordinated by youth service and conservation corps or
other citizen groups. The department recommends that the
public education program be tailored, using a mix of
locally appropriate strategies, to target specific audiences
and communities. Examples of strategies include:
distributing brochures or fact sheets, sponsoring speaking
engagements before community groups, providing public
service announcements, implementing educational
programs targeted at school-age children, and conducting
community-based projects such as storm drain stenciling,
and watershed and beach cleanups. In addition, the
department recommends that some of the materials or
outreach programs be directed toward targeted groups of
commercial, industrial, and institutional entities likely to
have significant stormwater impacts. For example,
providing information to restaurants on the impact of
grease clogging storm drains and to garages on the impact
of oil discharges. You are encouraged to tailor your
outreach program to address the viewpoints and concerns
of all communities, particularly minority and
disadvantaged communities, as well as any special
concerns relating to children.

b. Public involvement/participation.
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(1) You must, at a minimum, comply with state, tribal, and
local public notice requirements when implementing a
public involvement/participation program.

(2) The department recommends that the public be
included in developing, implementing, and reviewing
your stormwater management program and that the public
participation process should make efforts to reach out and
engage all economic and ethnic groups. Opportunities for
members of the public to participate in program
development and implementation include serving as
citizen representatives on a local stormwater management
panel, attending public hearings, working as citizen
volunteers to educate other individuals about the program,
assisting in program coordination with other pre-existing
programs, or participating in volunteer monitoring efforts.
(Citizens should obtain approval where necessary for
lawful access to monitoring sites.)

c. llicit discharge detection and elimination.

(1) You must develop, implement, and enforce a program
to detect and eliminate illicit discharges (as defined in
9VAC25-875-850) into your small MS4.

(2) You must:

(@) Develop, if not already completed, a storm sewer
system map, showing the location of all outfalls and the
names and location of all surface waters that receive
discharges from those outfalls;

(b) To the extent allowable under state, tribal, or local law
effectively prohibit, through ordinance or other regulatory
mechanism, nonstormwater discharges into your storm
sewer system and implement appropriate enforcement
procedures and actions;

(c) Develop and implement a plan to detect and address
nonstormwater discharges, including illegal dumping, to
your system; and

(d) Inform public employees, businesses, and the general
public of hazards associated with illegal discharges and
improper disposal of waste.

(3) You need to address the following categories of
nonstormwater discharges or flows (i.e., illicit discharges)
only if you identify them as significant contributors of
pollutants to your small MS4: water line flushing,
landscape irrigation, diverted stream flows, rising
groundwaters, uncontaminated groundwater infiltration
(as defined in 40 CFR 35.2005(20)), uncontaminated
pumped groundwater, discharges from potable water
sources, foundation drains, air conditioning condensation,
irrigation water, springs, water from crawl space pumps,
footing drains, lawn watering, individual residential car
washing, flows from riparian habitats and wetlands,
dechlorinated swimming pool discharges, and street wash
water. (Discharges or flows from fire-fighting activities
are excluded from the effective prohibition against
nonstormwater and need only be addressed where they are

identified as significant sources of pollutants to surface
waters.)

(4) NOTE: The department recommends that the plan to
detect and address illicit discharges include the following
four components: (i) procedures for locating priority areas
likely to have illicit discharges, (ii) procedures for tracing
the source of an illicit discharge, (iii) procedures for
removing the source of the discharge, and (iv) procedures
for program evaluation and assessment. The department
recommends visually screening outfalls during dry
weather and conducting field tests of selected pollutants as
part of the procedures for locating priority areas. Illicit
discharge education actions may include storm drain
stenciling; a program to promote, publicize, and facilitate
public reporting of illicit connections or discharges; and
distribution of outreach materials.

d. Construction site stormwater runoff control.

(1) You must develop, implement, and enforce a program
to reduce pollutants in any stormwater runoff to your small
MS4 from construction activities that result in a land
disturbance of greater than or equal to one acre, or equal
to or greater than 2,500 square feet in all areas of the
jurisdictions designated as subject to the Chesapeake Bay
Preservation Area Designation and Management
Regulations adopted pursuant to the Chesapeake Bay
Preservation Act. Reduction of stormwater discharges
from construction activity disturbing less than one acre
must be included in your program if that construction
activity is part of a larger common plan of development or
sale that would disturb one acre or more. If the department
waives requirements for stormwater discharges associated
with small construction activity in accordance with the
definition in 9VAC25-875-20, you are not required to
develop, implement, or enforce a program to reduce
pollutant discharges from such sites.

(2) Your program must include the development and
implementation of, at a minimum:

(a) An ordinance or other regulatory mechanism to require
erosion and sediment controls, as well as sanctions to
ensure compliance, to the extent allowable under state,
tribal, or local law;

(b) Requirements for construction site operators to
implement appropriate erosion and sediment control best
management practices;

(c) Requirements for construction site operators to control
waste such as discarded building materials, concrete truck
washout, chemicals, litter, and sanitary waste at the
construction site that may cause adverse impacts to water
quality;

(d) Procedures for site plan review which incorporate
consideration of potential water quality impacts;

(e) Procedures for receipt and consideration of
information submitted by the public; and
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(f) Procedures for site inspection and enforcement of
control measures.

(3) NOTE: Examples of sanctions to ensure compliance
include nonmonetary  penalties, fines, bonding
requirements, or permit denials for noncompliance. The
department recommends that procedures for site plan
review include the review of individual pre-construction
site plans to ensure consistency with erosion and sediment
control requirements. Procedures for site inspections and
enforcement of control measures could include steps to
identify priority sites for inspection and enforcement
based on the nature of the construction activity,
topography, and the characteristics of soils and receiving
water quality. You are encouraged to provide appropriate
educational and training measures for construction site
operators. You may wish to require a stormwater pollution
prevention plan for construction sites within your
jurisdiction that discharge into your system. (See
9VAC25-875-1030 L and subdivision E 2 of this section.)
The department may recognize that another government
entity may be responsible for implementing one or more
of the minimum measures on your behalf.

e. Post-construction stormwater management in new
development and redevelopment.

(1) You must develop, implement, and enforce a program
to address stormwater runoff from new development and
redevelopment projects that disturb greater than or equal
to one acre, including projects less than one acre that are
part of a larger common plan of development or sale, that
discharge into your small MS4. Your program must ensure
that controls are in place that would prevent or minimize
water quality impacts.

(2) You must:

(@) Develop and implement strategies that include a
combination of structural and nonstructural best
management practices (BMPs) appropriate for your
community;

(b) Use an ordinance or other regulatory mechanism to
address post-construction runoff from new development
and redevelopment projects to the extent allowable under
state, tribal, or local law; and

(c) Ensure adequate long-term operation and maintenance
of BMPs.

(3) NOTE: If water quality impacts are considered from
the beginning stages of a project, new development and
potentially redevelopment provide more opportunities for
water quality protection. The department recommends that
the BMPs chosen be appropriate for the local community,
minimize water quality impacts, and attempt to maintain
pre-development runoff conditions. In  choosing
appropriate BMPs, the department encourages you to
participate in locally based watershed planning efforts that
attempt to involve a diverse group of stakeholders,

including interested citizens. When developing a program
that is consistent with this measure's intent, the department
recommends that you adopt a planning process that
identifies the municipality's program goals (e.g., minimize
water quality impacts resulting from post-construction
runoff from new development and redevelopment),
implementation strategies (e.g., adopt a combination of
structural and nonstructural BMPs), operation and
maintenance policies and procedures, and enforcement
procedures. In developing your program, you should
consider assessing existing ordinances, policies,
programs, and studies that address stormwater runoff
quality. In addition to assessing these existing documents
and programs, you should provide opportunities to the
public to participate in the development of the program.
Nonstructural BMPs are preventative actions that involve
management and source controls such as: (i) policies and
ordinances that provide requirements and standards to
direct growth to identified areas, protect sensitive areas
such as wetlands and riparian areas, maintain and increase
open space (including a dedicated funding source for open
space acquisition), provide buffers along sensitive water
bodies, minimize impervious surfaces, and minimize
disturbance of soils and vegetation; (ii) policies or
ordinances that encourage infill development in higher
density urban areas, and areas with existing infrastructure;
(iii) education programs for developers and the public
about project designs that minimize water quality impacts;
and (iv) measures such as minimization of percent
impervious area after development and minimization of
directly connected impervious areas. Structural BMPs
include: storage practices such as wet ponds and extended-
detention outlet structures; filtration practices such as
grassed swales, sand filters, and filter strips; and
infiltration practices such as infiltration basins and
infiltration trenches. The department recommends that
you ensure the appropriate implementation of the
structural BMPs by considering some or all of the
following: pre-construction review of BMP designs;
inspections during construction to verify BMPs are built
as designed; post-construction  inspection  and
maintenance of BMPs; and penalty provisions for the
noncompliance with design, construction, or operation
and maintenance. Stormwater technologies are constantly
being improved, and the department recommends that
your requirements be responsive to these changes,
developments, or improvements in control technologies.

f. Pollution prevention/good housekeeping for municipal
operations.

(1) You must develop and implement an operation and
maintenance program that includes a training component
and has the ultimate goal of preventing or reducing
pollutant runoff from municipal operations. Using training
materials that are available from EPA, state, tribe, or other
organizations, your program must include employee
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training to prevent and reduce stormwater pollution from
activities such as park and open space maintenance, fleet
and building maintenance, new construction and land
disturbances, and stormwater system maintenance.

(2) NOTE: The department recommends that, at a
minimum, you consider the following in developing your
program: maintenance activities, maintenance schedules,
and long-term inspection procedures for structural and
nonstructural stormwater controls to reduce floatables and
other pollutants discharged from your separate storm
sewers; controls for reducing or eliminating the discharge
of pollutants from streets, roads, highways, municipal
parking lots, maintenance and storage yards, fleet or
maintenance shops with outdoor storage areas, salt/sand
storage locations and snow disposal areas operated by you,
and waste transfer stations; procedures for properly
disposing of waste removed from the separate storm
sewers and areas listed above (such as dredge spoil,
accumulated sediments, floatables, and other debris); and
ways to ensure that new flood management projects assess
the impacts on water quality and examine existing projects
for incorporating additional water quality protection
devices or practices. Operation and maintenance should be
an integral component of all stormwater management
programs. This measure is intended to improve the
efficiency of these programs and require new programs
where necessary. Properly developed and implemented
operation and maintenance programs reduce the risk of
water quality problems.

3. If an existing VESMP requires you to implement one or
more of the minimum control measures of subdivision 2 of
this subsection, the department may include conditions in
your permit that direct you to follow that VESMP's
requirements rather than the requirements of subdivision 2
of this subsection. A VESMP is a local, state, or tribal
municipal stormwater management program that imposes, at
a minimum, the relevant requirements of subdivision 2 of
this subsection.

4. a. In your permit application (either a registration
statement for coverage under a general permit or an
individual permit application), you must identify and submit
to the department the following information:

(1) The best management practices (BMPs) that you or
another entity will implement for each of the stormwater
minimum control measures provided in subdivision 2 of
this subsection;

(2) The measurable goals for each of the BMPs including,
as appropriate, the months and years in which you will
undertake required actions, including interim milestones
and the frequency of the action; and

(3) The person responsible for implementing or
coordinating your stormwater management program.

b. If you obtain coverage under a general permit, you are
not required to meet any measurable goals identified in
your registration statement in order to demonstrate
compliance with the minimum control measures in
subdivisions 2 ¢ through f of this subsection unless, prior
to submitting your registration statement, EPA or the
department has provided or issued a menu of BMPs that
addresses each such minimum measure. Even if no
regulatory authority issues the menu of BMPs, however,
you still must comply with other requirements of the
general permit, including good faith implementation of
BMPs designed to comply with the minimum measures.

c. NOTE: Either EPA or the department will provide a
menu of BMPs. You may choose BMPs from the menu or
select others that satisfy the minimum control measures.

5. a. You must comply with any more stringent effluent
limitations in your permit, including permit requirements
that modify or are in addition to the minimum control
measures based on an approved total maximum daily load
(TMDL) or equivalent analysis. The department may
include such more stringent limitations based on a TMDL or
equivalent analysis that determines such limitations are
needed to protect water quality.

b. NOTE: The department strongly recommends that until
the evaluation of the stormwater program in subsection G
of this section, no additional requirements beyond the
minimum control measures be imposed on regulated small
MS4s without the agreement of the operator of the
affected small MS4, except where an approved TMDL or
equivalent analysis provides adequate information to
develop more specific measures to protect water quality.

6. You must comply with other applicable permit
requirements, standards and conditions established in the
individual or general permit developed consistent with the
provisions of 9VAC25-31-190 through 9VAC25-31-250, as
appropriate.

7. Evaluation and assessment.

a. You must evaluate program compliance, the
appropriateness of your identified best management
practices, and progress towards achieving your identified
measurable goals. The department may determine
monitoring requirements for you in accordance with
monitoring plans appropriate to your watershed.
Participation in a group monitoring program is
encouraged.

b. You must keep records required by the permit for at
least three years. You must submit your records to the
department only when specifically asked to do so. You
must make your records, including a description of your
stormwater management program, available to the public
at reasonable times during regular business hours (see
9VAC25-875-900 for confidentiality provision). You may
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assess a reasonable charge for copying. You may require
a member of the public to provide advance notice.

c. Unless you are relying on another entity to satisfy your
permit obligations under subdivision E 1 of this section,
you must submit annual reports to the department for your
first permit term. For subsequent permit terms, you must
submit reports in years two and four unless the department
requires more frequent reports. As of the start date in
Table 1 of 9VAC25-31-1020, all reports submitted in
compliance with this subsection shall be submitted
electronically by the owner, operator, or the duly
authorized representative of the small MS4 to the
department in compliance with this section and 40 CFR
Part 3 (including, in all cases, 40 CFR Part 3 Subpart D),
9VAC25-875-940, and Part X1 (9VAC25-31-950 et seq.)
of the Virginia Pollutant Discharge Elimination System
(VPDES) Permit Regulation. Part XI of 9VAC25-31 is not
intended to undo existing requirements for electronic
reporting. Prior to this date, and independent of Part X1 of
9VAC25-31, the owner, operator, or the duly authorized
representative of the small MS4 may be required to report
electronically if specified by a particular permit. Your
report must include:

(1) The status of compliance with permit conditions, an
assessment of the appropriateness of your identified best
management practices and progress towards achieving
your identified measurable goals for each of the minimum
control measures;

(2) Results of information collected and analyzed,
including monitoring data, if any, during the reporting
period;

(3) A summary of the stormwater activities you plan to
undertake during the next reporting cycle;

(4) A change in any identified best management practices
or measurable goals for any of the minimum control
measures; and

(5) Notice that you are relying on another governmental
entity to satisfy some of your permit obligations (if
applicable).

E. As an operator of a regulated small MS4, may | share the
responsibility to implement the minimum control measures
with other entities?

1. You may rely on another entity to satisfy your permit
obligations to implement a minimum control measure if:

a. The other entity, in fact, implements the control
measure;

b. The particular control measure, or component thereof,
is at least as stringent as the corresponding permit
requirement; and

c. The other entity agrees to implement the control
measure on your behalf. In the reports you must submit
under subdivision D 7 c of this section, you must also

specify that you rely on another entity to satisfy some of
your permit obligations. If you are relying on another
governmental entity regulated under the permit program
to satisfy all of your permit obligations, including your
obligation to file periodic reports required by subdivision
D 7 c of this section, you must note that fact in your
registration statement, but you are not required to file the
periodic reports. You remain responsible for compliance
with your permit obligations if the other entity fails to
implement the control measure (or component thereof).
Therefore, the department encourages you to enter into a
legally binding agreement with that entity if you want to
minimize any uncertainty about compliance with your
permit.

2. In some cases, the department may recognize, either in
your individual permit or in a general permit, that another
governmental entity is responsible under a permit for
implementing one or more of the minimum control measures
for your small MS4. Where the department does so, you are
not required to include such minimum control measure(s) in
your stormwater management program. Your permit may be
reopened and modified to include the requirement to
implement a minimum control measure if the entity fails to
implement it.

F. As an operator of a regulated small MS4, what happens if
I don't comply with the application or permit requirements in
subsections C through E of this section? Permits are
enforceable under the Clean Water Act and the Virginia
Erosion and Stormwater Management Act. Violators may be
subject to the enforcement actions and penalties described in
Clean Water Act 8§ 309(b), (c), and (g) and 505 or under
88 62.1-44.15:39 through 62.1-44.15:48 of the Code of
Virginia and Article 5 of the State Water Control Law.
Compliance with a permit issued pursuant to § 402 of the Clean
Water Act is deemed compliance, for purposes of 8§ 309 and
505, with 88§ 301, 302, 306, 307, and 403, except any standard
imposed under § 307 for toxic pollutants injurious to human
health. If you are covered as a state co-permittee under an
individual permit or under a general permit by means of a joint
registration statement, you remain subject to the enforcement
actions and penalties for the failure to comply with the terms
of the permit in your jurisdiction except as set forth in
subdivision E 2 of this section.

G. Will the small MS4 stormwater program regulations at
subsections B through F of this section change in the future?
EPA intends to conduct an enhanced research effort and
compile a comprehensive evaluation of the NPDES MS4
stormwater program. The board will reevaluate the regulations
based on data from the EPA NPDES MS4 stormwater
program, from research on receiving water impacts from
stormwater, and the effectiveness of best management
practices (BMPs), as well as other relevant information
sources.
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9VAC25-875-980. General permits.

A. The department may issue a general permit in accordance
with the following:

1. The general permit shall be written to cover one or more
categories or subcategories of discharges, except those
covered by individual permits, within a geographic area. The
area should correspond to existing geographic or political
boundaries, such as:

a. Designated planning areas under 88 208 and 303 of

CWA,;

b. Sewer districts or sewer authorities;

c. City, county, or state political boundaries;

d. State highway systems;

e. Standard metropolitan statistical areas as defined by the

Office of Management and Budget;

f. Urbanized Urban areas with a population of 50,000 or

more people as designated determined by the latest

decennial census by the Bureau of the Census aceerding

to-criteria-in-30-FR15202 (May-1-1974); or

g. Any other appropriate division or combination of

boundaries.

2. The general permit may be written to regulate one or more
categories within the area described in subdivision 1 of this
subsection, where the sources within a covered subcategory
of discharges are stormwater point sources.

3. Where sources within a specific category of dischargers
are subject to water quality-based limits imposed pursuant to
9VAC25-875-1030, the sources in that specific category or
subcategory shall be subject to the same water quality-based
effluent limitations.

4. The general permit must clearly identify the applicable
conditions for each category or subcategory of dischargers
covered by the permit.

5. The general permit may exclude specified sources or areas
from coverage.

B. Administration.

1. General permits may be issued, modified, revoked and
reissued, or terminated in accordance with applicable
requirements of this chapter.

2. Authorization to discharge.

a. Except as provided in subdivisions 2 e and 2 f of this
subsection, dischargers seeking coverage under a general
permit shall submit to the department a written notice of
intent to be covered by the general permit. A discharger
who fails to submit a notice of intent in accordance with
the terms of the permit is not authorized to discharge,
under the terms of the general permit unless the general
permit, in accordance with subdivision 2 e of this
subsection, contains a provision that a notice of intent is

not required or the department notifies a discharger (or
treatment works treating domestic sewage) that it is
covered by a general permit in accordance with
subdivision 2 f of this subsection. A complete and timely
notice of intent (NOI) to be covered in accordance with
general permit requirements fulfills the requirements for
permit applications for the purposes of this chapter. As of
the start date in Table 1 of 9VAC25-31-1020, all notices
of intent submitted in compliance with this subdivision
shall be submitted electronically by the discharger (or
treatment works treating domestic sewage) to the
department in compliance with this subdivision 2 and 40
CFR Part 3 (including, in all cases, 40 CFR Part 3 Subpart
D), 9VAC25-875-940, and Part XI (9VAC25-31-950 et
seq.) of the Virginia Pollutant Discharge Elimination
System (VPDES) Permit Regulation. Part X1 of 9VAC25-
31 is not intended to undo existing requirements for
electronic reporting. Prior to this date, and independent of
Part XI of 9VAC25-31, dischargers or treatment works
treating domestic sewage may be required to report
electronically if specified by a particular permit.

b. The contents of the notice of intent shall be specified in
the general permit and shall require the submission of
information  necessary  for  adequate = program
implementation, including at a minimum, the legal name
and address of the owner or operator, the facility name and
address, type of facility or discharges, and the receiving
stream, and other required data elements as identified in
Appendix A to 40 CFR Part 127 as adopted by reference
in 9VAC25-31-1030. All notices of intent shall be signed
in accordance with 9VAC25-875-940.

c. General permits shall specify the deadlines for
submitting notices of intent to be covered and the date or
dates when a discharger is authorized to discharge under
the permit.

d. General permits shall specify whether a discharger that
has submitted a complete and timely notice of intent to be
covered in accordance with the general permit and that is
eligible for coverage under the permit is authorized to
discharge in accordance with the permit either upon
receipt of the notice of intent by the department after a
waiting period specified in the general permit on a date
specified in the general permit or upon receipt of
notification of inclusion by the department. Coverage may
be terminated or revoked in accordance with subdivision
3 of this subsection.

e. Stormwater discharges associated with small
construction activity may, at the discretion of the
department, be authorized to discharge under a general
permit without submitting a notice of intent where the
department finds that a notice of intent requirement would
be inappropriate. In making such a finding, the department
shall consider the (i) type of discharge, (ii) expected nature
of the discharge, (iii) potential for toxic and conventional
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pollutants in the discharges, (iv) expected volume of the
discharges, (v) other means of identifying discharges
covered by the permit, and (vi) estimated number of
discharges to be covered by the permit. The department
shall provide in the public notice of the general permit the
reasons for not requiring a notice of intent.

f. The department may notify a discharger that it is
covered by a general permit, even if the discharger has not
submitted a notice of intent to be covered. A discharger so
notified may request an individual permit under
subdivision 3 ¢ of this subsection.

. Requiring an individual permit.

a. The department may require any discharger authorized
by a general permit to apply for and obtain an individual
permit. Any interested person may request the department

to take action under this subdivision. Cases where an
individual permit may be required include the following:

(1) The discharger is not in compliance with the conditions
of the general permit;

(2) A change has occurred in the availability of
demonstrated technology or practices for the control or
abatement of pollutants applicable to the point source;

(3) Effluent limitation guidelines are promulgated for
point sources covered by the general permit;

(4) A water quality management plan, established by the
department pursuant to 9VAC25-720, containing
requirements applicable to such point sources is approved;

(5) Circumstances have changed since the time of the
request to be covered so that the discharger is no longer
appropriately controlled under the general permit, or either
a temporary or permanent reduction or elimination of the
authorized discharge is necessary;

(6) The discharge is a significant contributor of pollutants.
In making this determination, the department may
consider the following factors:

(@) The location of the discharge with respect to surface
waters;

(b) The size of the discharge;

(c) The quantity and nature of the pollutants discharged to
surface waters; and

(d) Other relevant factors;
b. Permits required on a case-by-case basis.

(1) The department may determine, on a case-by-case
basis, that certain stormwater discharges, and certain other
facilities covered by general permits that do not generally
require an individual permit may be required to obtain an
individual permit because of their contributions to water
pollution.

(2) Whenever the department decides that an individual
permit is required under this subsection, except as
provided in subdivision 3 b (3) of this subsection, the

department shall notify the discharger in writing of that
decision and the reasons for it and shall send an
application form with the notice. The discharger must
apply for a permit within 60 days of notice, unless
permission for a later date is granted by the department.
The question whether the designation was proper will
remain open for consideration during the public comment
period for the draft permit and in any subsequent public
hearing.

(3) Prior to a case-by-case determination that an individual
permit is required for a stormwater discharge under this
subsection, the department may require the discharger to
submit a permit application or other information regarding
the discharge under the State Water Control Law and
8 308 of the CWA. In requiring such information, the
department shall notify the discharger in writing and shall
send an application form with the notice. The discharger
must apply for a permit under 9VAC25-875-950 A 1
within 60 days of notice or under 9VAC25-875-950 A 8
within 180 days of notice, unless permission for a later
date is granted by the department. The question whether
the initial designation was proper will remain open for
consideration during the public comment period for the
draft permit and in any subsequent public hearing.

c. Any owner or operator authorized by a general permit
may request to be excluded from the coverage of the
general permit by applying for an individual permit. The
owner or operator shall submit an application under
9VAC25-875-920 with reasons supporting the request.
The request shall be processed under the applicable parts
of this chapter. The request shall be granted by issuing of
an individual permit if the reasons cited by the owner or
operator are adequate to support the request.

d. When an individual permit is issued to an owner or
operator otherwise subject to a general permit, the
applicability of the general permit to the individual permit
permittee is automatically terminated on the effective date
of the individual permit.

e. A source excluded from a general permit solely because
it already has an individual permit may request that the
individual permit be revoked and that it be covered by the
general permit. Upon revocation of the individual permit,
the general permit shall apply to the source.

VA.R. Doc. No. R25-7991; Filed October 30, 2024, 8:58 a.m.
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TITLE 12. HEALTH
STATE BOARD OF HEALTH

Fast-Track Regulation

Title of Regulation: 12VAC5-421. Food Regulations
(amending 12VAC5-421-3966, 12VAC5-421-3970).

Statutory Authority: 88 35.1-11 and 35.1-14 of the Code of
Virginia.

Public Hearing Information: No public hearing is currently
scheduled.

Public Comment Deadline: December 18, 2024.
Effective Date: January 2, 2025.

Agency Contact: Olivia McCormick, Director, Division of
Food and General Environment, Virginia Department of
Health, 109 Governor Street, Richmond, VA 23219, telephone
(804) 864-8146, FAX (804) 864-7475, or email
olivia.mccormick@vdh.virginia.gov.

Basis: Section 35.1-11 of the Code of Virginia requires the
State Board of Health to make, adopt, promulgate, and enforce
regulations necessary to protect the public health and safety,
including the use of precautions to prevent the transmission of
communicable diseases, hygiene, sanitation, safety, and
physical plant management. Section 35.1-14 of the Code of
Virginia authorizes the board to promulgate regulations that
governing restaurants, including repealing or amending any
regulation adopted pursuant to this subsection.

Purpose: The proposed changes are intended to clear up a
potential inaccuracy with a document that is currently
incorporated by reference in the regulatory text but should have
been removed per a past regulatory action, so benefits the
public by clarifying the regulation. The availability of more
options for regulatory enforcement informal conferences and
administrative efficiency ensures fair and expedient
application of the regulation, which benefits the public welfare.

Rationale for Using Fast-Track Rulemaking Process: These
changes are not expected to be controversial because
expanding the options for a presiding officer for informal
conferences is expected to provide greater expediency for a
regulant and generally provides benefit to the public as Health
Directors may be more involved in decisions without concern
for a potential need for future recusal. Additionally, removing
the document incorporated by reference (DIBR) is not
controversial, as without reference to it in the regulation, it
currently holds no force of administrative law and is only
potentially confusing to the public.

Substance: The changes (i) update the requirements for who
can preside over an informal conference or proceeding, (ii)
clarify the allowance for the presiding officer to release
impounded food after an informal conference, and (iii) remove
a DIBR that has no corresponding reference in the text of the
regulation.

Issues: Both changes provide advantages to the public and the
agency. The presiding officer and impoundment release
changes allow greater flexibility to both the agency and the
public in scheduling informal conferences, potentially
reducing the regulatory burden on citizens and businesses, and
the DIBR removal eliminates confusion on the part of the
public and agency staff as it is currently not in effect. There are
no disadvantages to the public or the Commonwealth.
Department of Planning and Budget Economic
Analysis:

The Department of Planning and Budget (DPB) has analyzed
the economic impact of this proposed regulation in accordance
with § 2.2-4007.04 of the Code of Virginia and Executive
Order 19. The analysis presented represents DPB's best
estimate of the potential economic impacts as of the date of this
analysis.

Summary of the Proposed Amendments to Regulation. The
State Board of Health (board) proposes to amend the existing
Food Regulations to (i) allow other representatives of the
Virginia Department of Health (VDH), not just the local health
director, to act as presiding officer over an informal conference
or proceeding; (ii) allow presiding officers, not just the local
health director, to affirm a hold order on food; and (iii) remove
the name of a document from 12VAC5-421 Documents
Incorporated by Reference that is not otherwise referenced in
the text of the regulation.

Background. The Food Regulations establish minimum
sanitary standards for the operation of the Commonwealth food
establishments,? which include traditional restaurants, mobile
food units, temporary food vendors, hospital and nursing
facility food service, and school food service. Under the
current regulation, only the local health director may preside
over informal fact-finding conferences. The board proposes to
amend the regulation so that other representatives of VDH may
act as presiding officers. Upon written notice to the owner,
permit holder, or person in charge, VDH may place a hold
order on food that (i) originated from an unapproved source;
(if) may be unsafe, adulterated, or not honestly presented; or
(iii) is not otherwise in compliance with the regulation. Food
that is subject to the order may not be used, sold, moved from
the food establishment, or destroyed without a written release
of the order from the department. Under the current regulation,
VDH may direct that food under a hold order be brought into
compliance with this regulation, or that the food be destroyed
or denatured, if "Following an informal fact-finding
conference held pursuant to the Virginia Administrative
Process Act (8 2.2-4000 et seq. of the Code of Virginia) the
director affirms the hold order". The board proposes to change
"director” to "department,” so that representatives of the
agency in addition to local health directors may act as the
presiding officer who affirms the order. Pursuant to the
Administrative Process Act (8 2.2-4000 of the Code of
Virginia), an agency may incorporate a document into the text
of the regulation by, in part, including in the regulatory text the

Impact
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complete name of the document. When that occurs, the text of
the document becomes part of the text of the regulation. Such
a document is listed in the Documents Incorporated by
Reference section of a regulation.

Estimated Benefits and Costs. According to VDH, the current
approach of restricting the options for a presiding officer to one
individual increases the chances of delay in scheduling.
Additionally, at times, it may be best for local health directors
to recuse themselves from presiding due to prior involvement
in the case. Thus, allowing other representatives of VDH to act
as presiding officers over informal fact-finding conferences,
and to also affirm hold orders, may be beneficial. Additionally,
according to the agency, "VDH Procedures for Certification
and Standardization of Food Inspection Staff, 2017, Virginia
Department of Health, Division of Food and Environmental
Services, 109 Governor Street, 5th Floor, Richmond, VA
23219," which is listed in 12VAC5-421-9999 Documents
Incorporated by Reference but not otherwise referenced in the
text of the regulation, should have been stricken in a prior
regulatory action. The agency states that its inclusion is
erroneous and misleading. Removing the name of this
document from 12VAC5-421 may be beneficial in that it may
reduce the possibility of confusion amongst readers of the
regulation pertaining to its relevance.

Businesses and Other Entities Affected. The proposed
amendments potentially affect approximately 31,000 permitted
food establishments in the Commonwealth.® The Code of
Virginia requires DPB to assess whether an adverse impact
may result from the proposed regulation.* An adverse impact
is indicated if there is any increase in net cost or reduction in
net benefit for any entity, even if the benefits exceed the costs
for all entities combined.® As described, the proposed
amendments neither increase costs nor reduce benefits for any
entity. Thus, an adverse impact not indicated.

Small Businesses® Affected.” The proposed amendments do
not appear to adversely affect small businesses.

Localities® Affected.® The proposed amendments neither
disproportionally affect any particular localities nor directly
affect costs for local governments.

Projected Impact on Employment. The proposed amendments
are not likely to have a substantive impact on total
employment.

Effects on the Use and Value of Private Property. The proposed
amendments are unlikely to have a substantive impact on the
use and value of private property and real estate development
costs.

! Section 2.2-4007.04 of the Code of Virginia requires that such economic
impact analyses determine the public benefits and costs of the proposed
amendments. Further the analysis should include but not be limited to: (1) the
projected number of businesses or other entities to whom the proposed
regulatory action would apply, (2) the identity of any localities and types of
businesses or other entities particularly affected, (3) the projected number of
persons and employment positions to be affected, (4) the projected costs to

affected businesses or entities to implement or comply with the regulation, and
(5) the impact on the use and value of private property.

2 The regulation defines food establishment as an operation that (i) stores,
prepares, packages, serves, vends food directly to the consumer, or otherwise
provides food for human consumption such as a market, restaurant, satellite or
catered feeding location, catering operation if the operation provides food
directly to a consumer or to a conveyance used to transport people, vending
location, conveyance used to transport people, institution, or food bank and (ii)
relinquishes possession of a food to a consumer directly, or indirectly through
adelivery service such as home delivery of grocery orders or restaurant takeout
orders, or delivery service that is provided by common carriers.

3 Data source: VDH.

4 Pursuant to § 2.2-4007.04 D: In the event this economic impact analysis
reveals that the proposed regulation would have an adverse economic impact
on businesses or would impose a significant adverse economic impact on a
locality, business, or entity particularly affected, the Department of Planning
and Budget shall advise the Joint Commission on Administrative Rules, the
House Committee on Appropriations, and the Senate Committee on Finance.
Statute does not define "adverse impact," state whether only Virginia entities
should be considered, nor indicate whether an adverse impact results from
regulatory requirements mandated by legislation.

® Statute does not define "adverse impact,” state whether only Virginia entities
should be considered, nor indicate whether an adverse impact results from
regulatory requirements mandated by legislation. As a result, DPB has adopted
a definition of adverse impact that assesses changes in net costs and benefits
for each affected Virginia entity that directly results from discretionary
changes to the regulation.

6 Pursuant to § 2.2-4007.04, small business is defined as "a business entity,
including its affiliates, that (i) is independently owned and operated and (ii)
employs fewer than 500 full-time employees or has gross annual sales of less
than $6 million."

" If the proposed regulatory action may have an adverse effect on small
businesses, § 2.2-4007.04 requires that such economic impact analyses
include: (1) an identification and estimate of the number of small businesses
subject to the proposed regulation, (2) the projected reporting, recordkeeping,
and other administrative costs required for small businesses to comply with the
proposed regulation, including the type of professional skills necessary for
preparing required reports and other documents, (3) a statement of the probable
effect of the proposed regulation on affected small businesses, and (4) a
description of any less intrusive or less costly alternative methods of achieving
the purpose of the proposed regulation. Additionally, pursuant to § 2.2-4007.1
of the Code of Virginia, if there is a finding that a proposed regulation may
have an adverse impact on small business, the Joint Commission on
Administrative Rules shall be notified.

8 "Locality" can refer to either local governments or the locations in the
Commonwealth where the activities relevant to the regulatory change are most
likely to occur.

® Section 2.2-4007.04 defines
disproportionate material impact.
Agency Response to Economic Impact Analysis: The Virginia
Department of Health concurs with the Department of
Planning and Budget's economic impact analysis.

Summary:
The amendments (i) update the requirements for who can
preside over an informal conference or proceeding, (ii)
clarify the allowance for the presiding officer to release
impounded food after an informal conference, and (iii)
remove a document incorporated by reference that has no
corresponding reference in the text of the regulation.

"particularly affected" as bearing
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12VAC5-421-3966. Destroying or denaturing food.

The department may order the permit holder to bring food
under a hold order into compliance with this chapter or to
destroy or denature food if:

1. Following an informal fact-finding conference held
pursuant to the Virginia Administrative Process Act (8§ 2.2-
4000 et seq. of the Code of Virginia), the director department
affirms the hold order; or

2. The permit holder fails to file an appeal within 10 calendar
days of receipt of the hold order notice.

12VAC5-421-3970. Enforcement of regulation.

A. The department is+espensible-for-the-implementation-and
enforcement-of shall implement and enforce this chapter.

B. Pursuant to the authority granted in §§ 32.1-26 and 35.1-6
of the Code of Virginia, the commissioner may issue orders to
require any an owner or permit holder or other person to
comply with the provisions of this chapter. The order may
require the following:

1. The immediate cessation and correction of the violation;

2. Appropriate remedial action to ensure that the violation
does not continue or recur;

3. The submission of a plan to prevent future violations;
4. The submission of an application for a variance; and

5. Any other corrective action deemed necessary for proper
compliance with the-regulations this chapter.

C. The commissioner may act as the agent of the board to
enforce all effective orders and this chapter. Should any an
owner or permit holder fail to comply with any effective order
or this chapter, the commissioner may:

1. Institute a proceeding to revoke the owner's or permit
holder's permit in accordance with 12VAC5-421-3780;

2. Request the attorney for the Commonwealth to bring a
criminal action;

3. Request the Attorney General to bring an action for civil
penalty, injunction, or other appropriate remedy; or

4. Do any combination of the abeve requirements listed in
subdivisions 1, 2, or 3 of this subsection.

D. Nothing contained in this section shall be interpreted to
require the commissioner to issue an order prior to seeking
enforcement of any regulations or statute through an
injunction, mandamus, or criminal prosecution.

E. Proceedings before the commissioner or his a designee
shall include any of the following forms types depending on
the nature of the controversy and the interests of the parties
involved:;

1. Informalfact-finding—conferences: An informal fact-
finding eonference proceeding, which is a-meeting-with-a
district-orlocal-health an informal conference between the
department with-the-director-presiding and the named party
held in eenfermance accordance with § 2.2-4019 of the Code
of Virginia.

2. Adjudicatory—hearing—TFhe An adjudicatory hearing,

which is a formal, public adjudicatory proceeding before a
hearing officer as defined by 8 2.2-4001 of the Code of
Virginia; and held in conformance with § 2.2-4020 of the
Code of Virginia.

DOCUMENTS INCORPORATED BY REFERENCE
(12VAC5-421)

Approved Drug Products with Therapeutic Equivalence
Evaluations, 40th Edition, 2020, U.S. Department of Health
and Human Services, Food and Drug Administration, Center
for Drug Evaluation and Research, Office of Pharmaceutical
Science, Office of General Drugs

Grade "A" Pasteurized Milk Ordinance, 2017 Revision, U.S.
Department of Health and Human Services, Public Health
Service, Food and Drug Administration, Milk Safety Branch
(HFS-626), 5100 Paint Branch Parkway, College Park, MD
20740-3835

Interstate  Certified Shellfish Shippers List (updated
monthly), published by the U.S. Department of Health and
Human Services, Public Health Service, Food and Drug
Administration, Office of Seafood (HFS-417), 5100 Paint
Branch Parkway, College Park, MD 20740-3835

National Shellfish Sanitation Program (NSSP) Guide for the
Control of Molluscan Shellfish, 2013 Revision, U.S.
Department of Health and Human Services, Public Health
Service, Food and Drug Administration, Office of Seafood
(HFS-417), 5100 Paint Branch Parkway, College Park, MD
20740-3835

NSF/ANSI 18-2012 Manual Food and Beverage Dispensing

Equipment, 2012, NSF International, 789 North Dixboro
Road, P.O. Box 130140, Ann Arbor, MI 48113-0140,
www.nsf.org

Standards for Accreditation of Food Protection Manager
Certification Programs, April 2012, Conference for Food
Protection, 30 Elliott Court, Martinsville, IN 46151-1331

United States Standards, Grades, and Weight Classes for
Shell Eggs, AMS-56, effective July 20, 2000, U.S. Department
of Agriculture, Agricultural Marketing Service, Poultry
Programs, STOP 0259, Room 3944-South, 1400 Independence
Avenue, SW, Washington, DC 20250-0259

VA.R. Doc. No. R25-7786; Filed October 18, 2024, 3:07 p.m.
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http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=38417005671~1r.pdf&typ=40&actno=005671&mime=application/pdf
http://www.fda.gov/Food/GuidanceRegulation/FederalStateFoodPrograms/ucm2006753.htm
http://www.fda.gov/Food/GuidanceRegulation/FederalStateFoodPrograms/ucm2006753.htm
http://www.fda.gov/Food/GuidanceRegulation/FederalStateFoodPrograms/ucm2006753.htm
http://www.fda.gov/Food/GuidanceRegulation/FederalStateFoodPrograms/ucm2006753.htm
http://www.fda.gov/Food/GuidanceRegulation/FederalStateFoodPrograms/ucm2006753.htm
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=926f4002701~1&typ=40&actno=002701&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=926f4002701~1&typ=40&actno=002701&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=926f4002701~1&typ=40&actno=002701&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=926f4002701~1&typ=40&actno=002701&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=926f4002701~1&typ=40&actno=002701&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=926f4002701~1&typ=40&actno=002701&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=85086002701~6&typ=40&actno=002701&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=85086002701~6&typ=40&actno=002701&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=85086002701~6&typ=40&actno=002701&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=85086002701~6&typ=40&actno=002701&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=d8e19004032~4&typ=40&actno=004032&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=d8e19004032~4&typ=40&actno=004032&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=d8e19004032~4&typ=40&actno=004032&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=dd140004032~5&typ=40&actno=004032&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=dd140004032~5&typ=40&actno=004032&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=dd140004032~5&typ=40&actno=004032&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=dd140004032~5&typ=40&actno=004032&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=dd140004032~5&typ=40&actno=004032&mime=application/pdf
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Notice of Suspension of Effective Date

Title of Regulation: 12VVAC5-630. Private Well Regulations
(amending 12VAC5-630-10, 12VAC5-630-20, 12VACS5-
630-30, 12VAC5-630-50 through 12VAC5-630-120,
12VAC5-630-140 through 12VAC5-630-330, 12VAC5-630-
350, 12VAC5-630-360, 12VAC5-630-380 through 12VACS5-
630-430, 12VAC5-630-450, 12VAC5-630-460; adding
12VAC5-630-331, 12VAC5-630-431; repealing 12VACS5-
630-40, 12VAC5-630-370, 12VAC5-630-440, 12VVAC5-630-
470, 12VAC5-630-480).

Statutory Authority: 88 32.1-12 and 32.1-176.4 of the Code of
Virginia.

Notice is hereby given that, pursuant to § 2.2-4015 A 4 of the
Code of Virginia, the State Board of Health is suspending the
effective date of certain provisions of subdivision F 6 of
12VAC5-630-410 to address public comment received
pursuant to Public Participation Guidelines (12VAC5-11-50).
This regulation was adopted by the State Board of Health on
September 22, 2022, and published in 41:4 VA.R. 531-558
October 7, 2024,

The State Board of Health received multiple public comments
objecting to specific provisions in subsection F 6 of 12VAC5-
630-410. As a result, the State Health Commissioner, pursuant
to authority in § 32.1-20 of the Code of Virginia and on behalf
of the State Board of Health, on November 1, 2024, suspended
the effective date of the provisions as follows:

As published in 41:4 VA.R. 554 October 7, 2024, column 1,
in 5VAC12-630-410 F 6 a, line 3, all text after "filled"

in 5VAC12-630-410 F 6 c, line 1, the word "bored" and line 2,
all text after "feet"

5VAC12-630-410 F 6 d, entirely.

The State Health Commissioner has readopted replacement

text, which, once approved, will be published with an effective
date.

Agency Contact: Michael Capps, Legislative and Regulatory
Coordinator, Virginia Department of Health, James Madison
Building, 109 Governor Street, Richmond, VA 23219,
telephone (804) 864-7190, or email
michael.capps@vdh.virginia.gov.

VA.R. Doc. No. R19-5654; Filed November 6, 2024, 8:00 a.m.

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Fast-Track Regulation

Titles of Requlations: 12VVAC30-50. Amount, Duration, and
Scope of Medical and Remedial Care Services (amending
12VAC30-50-420, 12VAC30-50-430, 12VAC30-50-491).
12VAC30-60. Standards Established and Methods Used to
Assure High Quality Care (amending 12VAC30-60-143,
12VAC30-60-185).

Statutory Authority: § 32.1-325 of the Code of Virginia.

Public Hearing Information: No public hearing is currently
scheduled.

Public Comment Deadline: December 18, 2024.
Effective Date: January 2, 2025.

Agency Contact: Meredith Lee, Policy, Regulations, and
Manuals Supervisor, Department of Medical Assistance
Services, 600 East Broad Street, Richmond, VA 23219,
telephone (804) 371-0552, FAX (804) 786-1680, or email
meredith.lee@dmas.virginia.gov.

Basis: Section 32.1-325 of the Code of Virginia grants the
Board of Medical Assistance Services the authority to
administer and amend the Plan for Medical Assistance. Section
32.1-324 of the Code of Virginia authorizes the Director of the
Department of Medical Assistance Services (DMAS) to
administer and amend the Plan for Medical Assistance
according to the board's requirements. The federal Mental
Health Parity regulation can be found at 42 CFR 438.910(b)(1).

Purpose: This action protects the public health, welfare, and
safety by ensuring compliance with federal laws and
regulations and aligning with mental health case management
requirements to ensure that Virginia Medicaid is able to
continue to receive the federal match for the program and to
ensure clarity for providers and members.

Rationale for Using Fast-Track Rulemaking Process: This
action is expected to be noncontroversial because DMAS is
aligning its regulations with the Medicaid Mental Health Parity
Rule and clarifying existing DMAS practices. There are no
reductions in services associated with this action.

Substance: The amendments remove the limit on substance use
case management for individuals in institutions for mental
diseases (IMDs) to comply with the Medicaid Mental Health
Parity Rule. This action aligns DMAS regulations with 42 CFR
441.18(a)(8)(vii) and documents DMAS existing practices by
specifying that reimbursement is allowed for mental health and
substance use case management services for Medicaid-eligible
individuals who are in institutions, provided that (i) the case
management services do not duplicate other services provided
by the institution and (ii) the case management services are
provided to the individual 30 calendar days prior to discharge.
For individuals 22 to 64 years of age, the amendments clarify
that case management services rendered in the same month as
the admission to an IMD are reimbursable as long as the case
management services are rendered prior to the date of the
admission or past the date of discharge from the IMD.

Other amendments include (i) clarifying individual service
plan review timeframes and grace periods, (ii) clarifying that
certified substance abuse counselor-supervisees can bill for
substance use case management services, and (iii)
documenting existing DMAS practices.

Issues: The primary advantage to the public is that removing
the limit on substance use case management for individuals in
IMDs ensures that individuals can receive appropriate levels
and frequency of service. The primary advantage to DMAS
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and the Commonwealth is that this action aligns the state
regulations with 42 CFR 411.18(a)(8)(vii) and appropriately
documents and clarifies current DMAS practices. There are no
disadvantages to the public, the agency, the Commonwealth,
or the regulated community.

Department of Planning and Budget Economic
Analysis:

The Department of Planning and Budget (DPB) has analyzed
the economic impact of this proposed regulation in accordance
with § 2.2-4007.04 of the Code of Virginia and Executive
Order 19. The analysis presented represents DPB's best
estimate of the potential economic impacts as of the date of this
analysis.!

Summary of the Proposed Amendments to Regulation. The
director of the Department of Medical Assistance Services
(DMAS), on behalf of the Board of Medical Assistance
Services, proposes to align the regulatory text with the federal
rules and to make several clarifying changes to reflect current
reimbursement practices.

Background. On March 30, 2016, the Centers for Medicare and
Medicaid Services (CMS) issued the Medicaid Mental Health
Parity Rule.? The overall objective of the parity rule is to ensure
that accessing mental health and substance use disorder
services is no more difficult than accessing medical or surgical
services. However, the parity rule in 42 CFR 438.910(b)(1)
created a contradiction with the current language in DMAS
regulations. Under the current language, substance use case
management services are not reimbursable for individuals
while they are residing in institutions, including institutions for
mental disease (IMD).® Although DMAS reports that this
limitation has never been enforced, it must be stricken from the
regulation for consistency with the federal rule. Additionally,
the proposed action clarifies that reimbursement is allowed
pursuant to 42 CFR 441.18(a)(8)(vii) for substance use and
mental health case management services for Medicaid-eligible
individuals who are in institutions, provided two conditions are
met.* The two conditions are that (ii) the case management
services may not duplicate other services provided by the
institution and (ii) the case management services must be
provided to the individual 30 calendar days prior to discharge.
For individuals 22 to 64 years of age, case management
services that are rendered during the same month as the
admission to an IMD are reimbursable as long as the case
management services are rendered prior to the date of the
admission or past the date of discharge from the IMD.
According to DMAS, these changes clarify existing
reimbursement practices. The remaining changes are also
clarifications regarding the Individual Service Plan review
timeframes and grace periods and billing by Certified
Substance Abuse Counselor-Supervisees. These changes do
not affect the services provided or eligibility.

Estimated Benefits and Costs. All of the proposed changes are
consistent with reimbursement rules that have been followed
in practice even before the federal parity rule became effective

Impact

in 2016. Thus, no significant economic impact is expected
other than improving the consistency of the regulatory text
with federal rules and text accuracy and clarity.

Businesses and Other Entities Affected. The proposed action
improves consistency, accuracy, and clarity of the regulatory
text for the public and Medicaid recipients and providers. The
Code of Virginia requires DPB to assess whether an adverse
impact may result from the proposed regulation.> An adverse
impact is indicated if there is any increase in net cost or
reduction in net revenue for any entity, even if the benefits
exceed the costs for all entities combined. As noted above, the
proposed action is expected to have no significant economic
impact other than improving the consistency of the regulatory
text with federal rules and text accuracy and clarity. Thus, no
adverse impact is indicated.

Small Businesses® Affected.” The proposed action would not
adversely affect small businesses.

Localities® Affected.® No adverse impact on localities is
indicated.

Projected Impact on Employment. The proposed action does
not affect employment.

Effects on the Use and Value of Private Property. No impact
on the use and value of private property or real estate
development costs is expected.

! Section 2.2-4007.04 of the Code of Virginia requires that such economic
impact analyses determine the public benefits and costs of the proposed
amendments. Further the analysis should include but not be limited to: (1) the
projected number of businesses or other entities to whom the proposed
regulatory action would apply, (2) the identity of any localities and types of
businesses or other entities particularly affected, (3) the projected number of
persons and employment positions to be affected, (4) the projected costs to
affected businesses or entities to implement or comply with the regulation, and
(5) the impact on the use and value of private property.

2 https://www.govinfo.gov/content/pkg/FR-2016-03-30/pdf/2016-06876.pdf.

3 The exception to this limitation on reimbursement is that substance use case
management may be reimbursed during the month prior to discharge to allow
for discharge planning. This exception is limited to two one-month periods
during a 12-month period.

4 These conditions do not apply to individuals between the ages of 22 and 64
years who are served in IMD, and individuals of any age who are inmates of
public institutions.

® Pursuant to § 2.2-4007.04 D: In the event this economic impact analysis
reveals that the proposed regulation would have an adverse economic impact
on businesses or would impose a significant adverse economic impact on a
locality, business, or entity particularly affected, the Department of Planning
and Budget shall advise the Joint Commission on Administrative Rules, the
House Committee on Appropriations, and the Senate Committee on Finance.
Statute does not define "adverse impact,” state whether only Virginia entities
should be considered, nor indicate whether an adverse impact results from
regulatory requirements mandated by legislation.

® Pursuant to § 2.2-4007.04, small business is defined as "a business entity,
including its affiliates, that (i) is independently owned and operated and (ii)
employs fewer than 500 full-time employees or has gross annual sales of less
than $6 million."

" If the proposed regulatory action may have an adverse effect on small
businesses, 8 2.2-4007.04 requires that such economic impact analyses
include: (1) an identification and estimate of the number of small businesses
subject to the proposed regulation, (2) the projected reporting, recordkeeping,
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and other administrative costs required for small businesses to comply with the
proposed regulation, including the type of professional skills necessary for
preparing required reports and other documents, (3) a statement of the probable
effect of the proposed regulation on affected small businesses, and (4) a
description of any less intrusive or less costly alternative methods of achieving
the purpose of the proposed regulation. Additionally, pursuant to § 2.2-4007.1
of the Code of Virginia, if there is a finding that a proposed regulation may
have an adverse impact on small business, the Joint Commission on
Administrative Rules shall be notified.

8 "Locality" can refer to either local governments or the locations in the
Commonwealth where the activities relevant to the regulatory change are most
likely to occur.

® Section 2.2-4007.04 defines “particularly affected” as bearing
disproportionate material impact.
Agency Response to Economic Impact Analysis: The

Department of Medical Assistance Services has reviewed the
economic impact analysis prepared by the Department of
Planning and Budget and raises no issues with this analysis.

Summary:

The amendments (i) remove the limit for individuals in
institutions for mental diseases (IMDs) to only be able to
receive substance use case management at the time of
discharge twice in a 12-month period to comply with the
Medicaid Mental Health Parity Rule issued by the Centers
for Medicare and Medicaid Services on March 20, 2016; (ii)
align the regulation with 42 CFR 441.18(a)(8)(vii) and
document Department of Medical Assistance Services
(DMAS) practice by specifying that reimbursement is
allowed, provided two conditions are met, for substance use
and mental health case management services for Medicaid-
eligible individuals who are in institutions, with the
exception of individuals between 22 and 64 years of age who
are served in IMDs and individuals of any age who are
inmates of public institutions; (iii) clarify individual service
plan review timeframes and grace periods, including
revising the time period for grace periods from "months" to
"calendar days"; (iv) clarify that certified substance abuse
counselor-supervisees can bill for substance use case
management services to document DMAS current practices,
rather than changes in practice; and (v) consolidate
12VAC30-60-185 B and C to remove duplicative language.

12VAC30-50-420. Case management services for seriously
mentally ill adults and emotionally disturbed children.

A. Target Greup: group for case management services for
seriously mentally ill adults and emotionally disturbed
children. The Medicaid-eligible Medicaid-eligible individual
shall meet the BBHDBS definition for "serious mental illness;"
pursuant to 42 CFR 483.102(b)(1) or "serious emotional
disturbance in children and adolescents:" pursuant to Appendix
A of the Department of Behavioral Health and Developmental
Services (DBHDS) Core Services Taxonomy 7.3.

1. An active client for case management shall mean an
individual for whom there is a plan of care in effect which
that requires regular direct or client-related contacts or
communication or activity with the client, family, service

providers, significant others, and others, including at least
one face-to-face contact every 90 days. Billing can be
submitted for an active client only for months in which direct
or client-related contacts, activity, or communications occur.
Authorization is required for Medicaid reimbursement.

2. There shall be no maximum service limits for case
management services. Gase In accordance with 42 CFR
441.18(a)(8)(vii), reimbursement is allowed for case
management shal-net-be-billedfor services for Medicaid-
eligible individuals who are in institutions fer—mental
disease, with the exception of individuals who are 22 years
of age to 64 vyears of age and are served in institutions of
mental diseases (IMDs) and individuals of any age who are
inmates of public institutions. An IMD is a facility that is
primarily engaged in the treatment of mental illness and has
more than 16 beds in accordance with § 1905(i) of the Social

Security Act.

3. For individuals who are 22 years of age to 64 years of age,
services rendered during the same month as the admission to
the IMD are reimbursable as long as the service was
rendered prior to the date of the admission.

4, Case management services for individuals who are
younger than 22 years of age or older than 64 years of age in
an IMD may be billed 30 calendar days prior to discharge as
long as the case management services do not duplicate other
services provided by the institution.

B. Services for seriously mentally ill adults and emotionally
disturbed children will be provided to the entire state.

C. Comparability of Services: case management services for
seriously mentally ill adults and emotionally disturbed
children. Services are not comparable in amount, duration, and
or scope. Authority of 8§ 1915(g)(1) of the Social Security Act
is invoked to provide services without regard to the
requirements of § 1902(a)(10)(B) of the Social Security Act.

D. Definition of Services—Mental-health case management
services for seriously mentally ill adults and emotionally
disturbed children. Case management services assist individual
children and adults; in accessing needed medical, psychiatric,
social, educational, vocational, and other supports essential to
meeting basic needs. Services to be provided include:

1. Assessment and planning services, to include developing
an individual-ServicePlan individual service plan (ISP)
(does not include performing medical and psychiatric
assessment but does include referral for such assessment);

2. Linking the individual to services and supports specified

in the individualized-serviceplan ISP;

3. Assisting the individual directly for the purpose of
locating, developing, or obtaining needed services and
resources;
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4. Coordinating services and service planning with other
agencies and providers involved with the individual,

5. Enhancing community integration by contacting other
entities to arrange community access and involvement,
including opportunities to learn community living skills; and
use vocational, civic, and recreational services;

6. Making collateral contacts with the individuals'
individual's significant others to promote implementation of
the service plan and community adjustment;

7. Follow-up and monitoring to assess ongoing progress and
to ensure services are delivered; and

8. Education and counseling which that guides the client and
develops a supportive relationship that promotes the service
plan.

retardation developmental disability, and substance abuse
treatment programs;

(2) The nature of serious mental illness, mental-retardation
developmental disability, and substance abuse depending
on the population served, including clinical and
developmental issues;

(3) Different types of assessments, including functional
assessments, and their uses in service planning;

(4) Treatment modalities and intervention techniques,
such as behavior management, independent living skills
training, supportive counseling, family education, crisis
intervention,  discharge  planning, and  service
coordination;

(5) The service planning process and major components of
a service plan;

(6) The use of medications in the care or treatment of the
population served; and

(7) All applicable federal and state laws, state regulations,

E. Qualifications of Previders: providers of case management
services for seriously mentally ill adults and emotionally
disturbed children.

1. Services are not comparable in amount, duration, and or
scope. Authority of § 1915(g)(1) of the Social Security Act
is invoked to limit case management providers for
individuals with mental—retardation a developmental
disability and individuals with serieusichronie serious or
chronic mental illness to the Community Services Boards
only to enable them to provide services to

individuals with a developmental disability or serious or
chronic mental illness without regard to the requirements of
8 1902(a)(10)(B) of the Social Security Act.

2. To qualify as a provider of services through DMAS for
rehabilitative mental health case management, the provider
of the services must meet eertain the following criteria-
Fhese-eriteria-shall-be:

a. The provider must have the administrative and financial
management capacity to meet state and federal
requirements;

b. The provider must have the ability to document and
maintain individual case records in accordance with state
and federal requirements;

c. The services shall be in accordance with the Virginia
Comprehensive State Plan fer—Mental-Health,—Mental
Retardation-and-Substance-Abuse-Services;
d. The provider must be licensed as a provider of case
management services by the DBHDS; and

e. Persons providing case management services must have
knowledge of:

(1) Services, systems, and programs available in the

and local ordinances:;

f. Persons providing case management services must have
skills in:

(1) Identifying and documenting an individual's needs for
resources, services, and other supports;

(2) Using information from assessments, evaluations,
observation, and interviews to develop individual-service
plans 1SPs;

(3) Identifying services and resources within the
community and established service system to meet the
individual's needs; and documenting how resources,
services, and natural supports, such as family, can be
utilized to achieve an individual's personal
habilitative/rehabilitative habilitative or rehabilitative and
life goals; and

(4) Coordinating the provision of services by public and
private providers:; and

g. Persons providing case management services must have
abilities to:

(1) Work as team members, maintaining effective inter-
inter-agency and intra-agency working relationships;

(2) Work independently, performing position duties under
general supervision; and

(3) Engage in and sustain ongoing relationships with
individuals receiving services.

3. Providers may bill Medicaid for mental health case
management only when the services are provided by
qualified mental health case managers.

F. The state assures ensures that the provision of case
management services will not restrict an individual's free
choice of providers in violation of § 1902(a)(23) of the Social

Security Act.

community, including primary health care, support
services, eligibility criteria and intake processes, generic
community resources, and mental health, mental
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1. Eligible recipients will have free choice of the providers
of case management services.

2. Eligible recipients will have free choice of the providers
of other medical care under the plan.

G. Payment for case management services under the plan
shall not duplicate payments made to public agencies or private
entities under other program authorities for this same purpose.

H. Case management services may not be billed concurrently
with intensive community treatment services, treatment foster
care case management services, or intensive in-home services
for children and adolescents.

12VAC30-50-430. Case management services for youth at
risk of serious emotional disturbance.

A. Target group—Medicaid—eligible for case management

services for youth at risk of serious emotional disturbance.
Medicaid-eligible individuals who meet the BBHDBS definition
of youth at risk of serious emotional disturbance pursuant to
Appendix A of the Department of Behavioral Health and
Developmental Services (DBHDS) Core Services Taxonomy
7.3.

1. An active client shall mean an individual for whom there
is a plan of care in effect whieh that requires regular direct
or client-related contacts or communication or activity with
the client, family, service providers, significant others, and
others, including at least one face-to-face contact every 90-
days 90 days. Billing can be submitted for an active client
only for months in which direct or client-related contacts,
activity, or communications occur. Authorization is required
for Medicaid reimbursement.

2. There shall be no maximum service limits for case
management services. Case management services must not
be billed for individuals who are in institutions for mental
disease diseases, except for the 30 calendar days prior to
discharge as long as the case management services do not
duplicate other services provided by the institution. Case
management services must not be billed for individuals who
are inmates of public institutions.

B. Services for youth at risk of serious emotional disturbance
will be provided in the entire state.

C. Comparability of services: case management services for
youth at risk of serious emotional disturbance. Services are not
comparable in amount, duration, ané or scope. Authority of
8 1915(g)(1) of the Social Security Act is invoked to provide
services without regard to the requirements of
§ 1902(a)(10)(B) of the Social Security Act.

D. Definition of services—Mental-health case management
services for youth at risk of serious emotional disturbance.
Case management services assist youth at risk of serious
emotional disturbance in accessing needed medical,
psychiatric, social, educational, vocational, and other supports

essential to meeting basic needs. Services to be provided
include:

1. Assessment and planning services, to include developing
an hdividual-Service-Plan individual service plan (ISP);

2. Linking the individual directly to services and supports
specified in the treatment/services treatment or services
plan;

3. Assisting the individual directly for the purpose of
locating, developing, or obtaining needed service and
resources;

4. Coordinating services and service planning with other
agencies and providers involved with the individual,

5. Enhancing community integration by contacting other
entities to arrange community access and involvement,
including opportunities to learn community living skills; and
use vocational, civic, and recreational services;

6. Making collateral contacts, which are nontherapy
contacts, with an individual's significant others to promote
treatment and/er or community adjustment;

7. Following up and monitoring to assess ongoing progress
and ensuring services are delivered; and

8. Education Providing education and counseling which that
guides the client and develops a supportive relationship that
promotes the service plan.

E. Qualifications of providers of case management services
for youth at risk of serious emotional disturbance.

1. Services are not comparable in amount, duration, and or
scope. Authority of § 1915(g)(1) of the Social Security Act
is invoked to limit case management providers; to the
community services boards only; to enable them to provide
services to i i i

retarded individuals with a developmental disability or
serious or chronic mental illness without regard to the
requirements of § 1902(a)(10)(B) of the Social Security Act.
To qualify as a provider of case management services to
youth at risk of serious emotional disturbance, the provider
of the services must meet the following criteria:

a. The provider must meet state and federal requirements
regarding #s capacity for administrative and financial
management;

b. The provider must document and maintain individual
case records in accordance with state and federal
requirements;

c. The provider must provide services in accordance with
the Virginia Comprehensive State Plan for-Mental-Health;
| . Sl Services:

d. The provider must be licensed as a provider of case

management services by the DBHDS; and
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e. Persons providing case management services must have
knowledge of:

(1) Services, systems, and programs available in the
community, including primary health care, support
services, eligibility criteria, and intake processes, generic
community resources, and mental health, mental
retardation developmental disability, and substance abuse
treatment programs;

(2) The nature of serious mental illness, mental-retardation
andfer developmental disability, or substance abuse
depending on the population served, including clinical and
developmental issues;

(3) Different types of assessments, including functional
assessments, and their uses in service planning;

(4) Treatment modalities and intervention techniques,
such as behavior management, independent living skills
training, supportive counseling, family education, crisis
intervention,  discharge  planning, and  service
coordination;

(5) The service planning process and major components of
a service plan;

(6) The use of medications in the care or treatment of the
population served; and

(7) All applicable federal and state laws, state regulations,
and local ordinances:;

f. Persons providing case management services must have
skills in:

(1) Identifying and documenting an individual's need for
resources, services, and other supports;

(2) Using information from assessments, evaluations,
observation, and interviews to develop individual-service
plans 1SPs;

(3) Identifying services and resources within the
community and established service system to meet the
individual's needs; and documenting how resources,
services, and natural supports, such as family, can be

utilized to achieve an individual's personal
habiitative/rehabilitative habilitative or rehabilitative and
life goals; and

(4) Coordinating the provision of services by diverse
public and private providers:; and

g. Persons providing case management services must have
abilities to:

(1) Work as team members, maintaining effective inter-
inter-agency and intra-agency working relationships;

(2) Work independently performing position duties under
general supervision; and

(3) Engage in and sustain ongoing relationships with
individuals receiving services.

F. Providers may bill Medicaid for mental health case
management to youth at risk of serious emotional disturbance

only when the services are provided by qualified mental health
case managers.

G. The state assures ensures that the provision of case
management services will not restrict an individual's free
choice of providers in violation of § 1902(a)(23) of the Social

Security Act.

1. Eligible recipients will have free choice of the providers
of case management services.

2. Eligible recipients will have free choice of the providers
of other medical care under the plan.

H. Payment for case management services under the plan
must not duplicate payments made to public agencies or private
entities under other program authorities for this same purpose.

I. Case management may not be billed concurrently with
intensive community treatment services, treatment foster care
case management services, or intensive in-home services for
children and adolescents.

12VAC30-50-491. Substance use case management services
for individuals who have a primary diagnosis of substance
use disorder.

A. Target group: for substance use case management services
for individuals who have a primary diagnosis of substance use
disorder.

1. The Medicaid-eligible Medicaid-eligible individual shall
meet the Diagnostic and Statistical Manual of Mental

Disorders (DSM-5) diagnostic criteria for a substance use
disorder. Tobacco-related disorders or caffeine-related
disorders and nonsubstance-related disorders shall not be
covered. Substance use case management shall include an
active individual service plan (ISP) that requires a minimum
of two substance use case management service activities
each month and at least one face-to-face contact with the
individual at least every 90 calendar days.

2. There shall be no maximum service limits for case
management services.

3. In_ accordance with 42 CFR 441.18(a)(8)(Vii),
reimbursement is allowed for case management services for
Medicaid-eligible individuals who are in institutions, with
the exception of individuals who are 22 years of age to 64
years of age and served in institutions of mental diseases
(IMDs) and individuals of any age who are inmates of public
institutions. An IMD s a facility that is primarily engaged in
the treatment of mental illness and has more than 16 beds.

4. For individuals who are 22 years of age to 64 years of age,
services rendered during the same month as the admission to
the IMD are reimbursable as long as the service was
rendered prior to the date of the admission.

5. Case management services for individuals who are
younger than 22 years of age or older than 64 years of age in
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an IMD may be billed 30 calendar days prior to discharge as
long as the case management services do not duplicate other

promote implementation of the individual's ISP and his the

services provided by the institution.

B. Services for substance use case management for
individuals who have a primary diagnosis of substance use
disorder will be provided to the entire state.

C. Comparability of services: for substance use case
management services for individuals who have a primary
diagnosis of substance use disorder. Services are not
comparable in amount, duration, and or scope. Authority of §
1915(g)(1) of the Social Security Act is invoked to provide
services without regard to the requirements of §
1902(a)(10)(B) of the Social Security Act.

D. Definition of substance use case management services: for
individuals who have a primary diagnosis of substance use
disorder. Substance use case management services assist
individuals and their family members in accessing needed
medical, psychiatric, psychological, social, educational,

vocational, recovery, and other supports essential to meeting
the individual's basic needs. Substance use case management
is reimbursable on a monthly basis only when the minimum
substance use case management service activities are met.

nonsubstance-related-disordersshall-notbe-covered- Substance
use case management does not include maintaining service
waiting lists or periodically contacting or tracking individuals
to determine potential service needs. Substance use case
management services are to be person centered, individualized,
and culturally and linguistically appropriate to meet the
individual's and family member's needs.

Substance use case management service activities to be
provided shall include:

1. Assessing needs and planning services to include
developing a substance use case management individual
service plan (ISP). The ISP shall utilize accepted placement
criteria and shall be fully completed within 30 calendar days
of initiation of service;

2. Enhancing community integration through increased
opportunities for community access and involvement and
enhancing community living skills to promote community
adjustment, including, to the maximum extent possible, the
use of local community resources available to the general
public;

3. Making collateral contacts with the individual's
significant others with properly authorized releases to

individual's community adjustment;

4. Linking the individual to those community supports that
are most likely to promote the personal habilitative or
rehabilitative, recovery, and life goals of the individual as
developed in the ISP;

5. Assisting the individual directly to locate, develop, or
obtain needed services, resources, and appropriate public
benefits;

6. Assuring Ensuring the coordination of services and
service planning within a provider agency, with other
providers, and with other human service agencies and
systems, such as local health and social services
departments;

7. Monitoring service delivery through contacts with
individuals receiving services and service providers and site
and home visits to assess the quality of care and satisfaction
of the individual;

8. Providing follow-up instruction, education, and
counseling to guide the individual and develop a supportive
relationship that promotes the ISP;

9. Advocating for individuals the individual in response to
their the individual's changing needs; based on changes in
the ISP;

10. Planning for transitions in the individual's life;

11. Knowing and monitoring the individual's health status,
any medical condition, and medications and potential side
effects and assisting the individual in accessing primary care
and other medical services, as needed; and

12. Understanding the capabilities of services to meet the
individual's identified needs and preferences and to serve the
individual without placing the individual, other participants,
or staff at risk of serious harm.

E. Qualifications of providers: of substance use case
management services for individuals who have a primary

diagnosis of substance use disorder.

1. The provider of substance use case management services
must meet the following criteria:

a. The enrolled provider must have the administrative and
financial management capacity to meet state and federal
requirements;

b. The enrolled provider must have the ability to document
and maintain individual case records in accordance with
state and federal requirements; and

c. The enrolled provider must be licensed by the
Department of Behavioral Health and Developmental
Services (DBHDS) as a provider of substance abuse case
management services.
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2. Providers may bill Medicaid for substance use case
management only when the services are provided by a
professional erprofessionals who meet meets at least one of
the following criteria:

a. At least a bachelor's degree in ene-ofthe folowingfields

{social work, psychology, psychiatric rehabilitation,
sociology, counseling, vocational rehabilitation, or human
services counseling) and has at least either (i) one year of
substance use—related use-related direct experience
providing services to individuals with a diagnosis of
substance use disorder or (ii) a minimum of one year of
clinical experience working with individuals with co-
occurring diagnoses of substance use disorder and mental
illness;

b. Licensure by the Commonwealth as a registered nurse
with (i) at least one year of substance use—related use-
related direct experience providing services to individuals
with a diagnosis of substance use disorder or (ii) a
minimum of one year of clinical experience working with
individuals with co-occurring diagnoses of substance use
disorder and mental illness; or

c. Certification as a Board of Counseling Certified
Substance Abuse Counselor (CSAC), CSAC-Supervisee,
or CSAC-Assistant under clinical supervision as defined
in 18VAC115-30-10 etseq.

F. The state assures ensures that the provision of substance
use case management services will not restrict an individual's
free choice of providers in violation of § 1902(a)(23) of the

Social Security Act.

1. Eligible individuals shall have free choice of the providers
of substance use case management services.

2. Eligible individuals shall have free choice of the providers
of other services under the plan.

G. Payment for substance use case management or substance
use care coordination services under the Plan plan does not
duplicate payments for other case management made to public
agencies or private entities under other Title XIX program
authorities for this same purpose.

H. The state assures ensures that the individual will not be
compelled to receive substance use case management services,
condition receipt of case management services on the receipt
of other Medicaid services, or condition receipt of other
Medicaid services on receipt of case management services.

I. The state assures ensures that providers of substance use
case management service services do not exercise the agency's
authority to authorize or deny the provision of other services
under the plan.

J. The state assures ensures that substance use case
management is only provided by and reimbursed to community
case management providers.

K. The state assures ensures that substance use case
management does not include the following:

1. The direct delivery of an underlying medical, educational,
social, or other service to which an eligible individual has
been referred.

2. Activities for which an individual may be eligible; that are
integral to the administration of another nonmedical
program, except for case management that is included in an
individualized education program or individualized family
service plan consistent with § 1903(c) of the Social Security
Act.

12VAC30-60-143. Mental
criteria; definitions.

health services utilization

A. Definitions. The following words and terms when used in
this section shall have the following meanings unless the
context indicates otherwise:

"Certified prescreener" means an employee of either the local
community services board or behavioral health authority, or its
designee, who is skilled in the assessment and treatment of
mental illness and who has completed a certification program
approved by the Department of Behavioral Health and
Developmental Services (DBHDS).

"Certified prescreener assessment™ means an assessment for

crisis intervention and crisis stabilization completed by a
certified prescreener that meets the elements of a
comprehensive needs assessment.

"Comprehensive needs assessment” means the same as
defined in 12VAC30-50-130 and also includes individuals
who are older than 21 years of age.

"Emergency services" means unscheduled and sometimes
scheduled crisis intervention, stabilization, acute psychiatric
inpatient services, and referral assistance provided over the
telephone or face-to-face if indicated, and available 24 hours a
day, seven days per week.

"Licensed mental health professional” or "LMHP" means the
same as defined in $2AC306-50-130 12VAC30-105-20.

"LMHP-resident” or "LMHP-R" means the same as defined
in 12VAC30-50-130.

"LMHP-resident in psychology" or "LMHP-RP" means the
same as defined in 12VAC30-50-130.

"LMHP-supervisee in social work," "LMHP-supervisee," or
"LMHP-S" means the same as defined in 12VVAC30-50-130.

"Qualified mental health professional-adult" or "QMHP-A"
means the same as defined in 12\AAC30-50-130 12VAC35-
105-20.

"Qualified mental health professional-child" or "QMHP-C"
means the same as defined in 12VAC30-50-130.
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"Qualified mental health professional-eligible" or "QMHP-E"
means the same as defined in $2LAC35-105-20 12VAC30-50-
130.

"Qualified paraprofessional in mental health" or "QPPMH"
means the same as the term is defined in 12VAC35-105-20.

B. Utilization reviews shall include determinations that
providers meet the following requirements:

1. The provider shall meet the federal and state requirements
for administrative and financial management capacity. The
provider shall obtain, prior to the delivery of services, and
shall maintain and update periodically as the Department of
Medical Assistance Services (DMAS) or its contractor
requires, a current provider enroliment agreement for each
Medicaid service that the provider offers. DMAS shall not
reimburse providers who do not enter into a provider
enrollment agreement for a service prior to offering that
service.

2. The provider shall document and maintain individual case
records in accordance with state and federal requirements.

3. The provider shall ensure eligible individuals have free
choice of providers of mental health services and other
medical care under the hdividual-ServicePlan individual

service plan (ISP).

4. Providers shall comply with DMAS marketing
requirements as set out in 12VAC30-130-2000. Providers
that DMAS determines have violated these marketing
requirements shall be terminated as a Medicaid provider
pursuant to 12VAC30-130-2000 E. Providers whose
contracts are terminated shall be afforded the right of appeal
pursuant to the Administrative Process Act (8 2.2-4000 et
seg. of the Code of Virginia).

5. If an individual receiving community mental health
rehabilitative services is also receiving case management
services pursuant to 12VAC30-50-420 or 12VAC30-50-
430, the provider shall collaborate with the case manager by
notifying the case manager of the provision of community
mental health rehabilitative services and sending monthly
updates on the individual's treatment status. A discharge
summary shall be sent to the care-coordinator/case-manager
care coordinator or case manager within 30 calendar days of
the discontinuation of services. Service providers and case
managers who are using the same electronic health record
for the individual shall meet requirements for delivery of the
notification, monthly updates, and discharge summary upon
entry of this documentation into the electronic health record.

6. The provider shall determine who the primary care
provider is and inform him the primary care provider of the
individual's receipt of community mental health
rehabilitative services. The documentation shall include who
was contacted, when the contact occurred, and what
information was transmitted.

7. Prior to admission, an appropriate comprehensive needs
assessment shall be conducted by the licensed-mental-health
professional{LMHP}, LMHP-S, LMHP-R, or LMHP-RP.
The comprehensive needs assessment shall include
documented history of the severity, intensity, and duration
of mental health care problems and issues: and all of the
following elements: (i) the presenting issue or reason for
referral; (ii) mental health history or history of
hospitalizations; (iii) previous interventions by providers
and timeframes and response to treatment; (iv) medical
profile; (v) developmental history, including history of
abuse, if appropriate; (vi) educational or vocational status;
(vii) current living situation and family history and
relationships; (viii) legal status;; (ix) drug and alcohol
profile; (x) resources and strengths; (xi) mental status exam
and profile; (xii) diagnosis; (xiii) professional summary and
clinical formulation; (xiv) recommended care and treatment
goals; and (xv) the dated signature of the LMHP, EMHP-
supervisee LMHP-S, LEMHP-resident LMHP-R, or LMHP-
RP.

a. A single comprehensive needs assessment shall be used
to document the medical necessity for one or more
community mental health rehabilitative service provided
by the same BBHDBSlicensed DBHDS-licensed agency.

b. The comprehensive needs assessment shall be:
completed face to face and signed by the LMHP, LMHP-
R, LMHP-RP, or LMHP-S; include all required elements
as defined in 12VAC30-50-130; describe how each
recommended community mental health rehabilitative
service is medically necessary; and be reviewed and
updated at a minimum of annually or as the individual's
needs change.

c. The comprehensive needs assessment shall be reviewed
and updated by an LMHP, LMHP-R, LMHP-RP, or
LMHP-S within 31 days if there is a clinical indication
based on the medical, psychiatric, or behavioral symptoms
of the individual.

d. An LMHP, LMHP-R, LMHP-RP, or LMHP-S shall
conduct an annual face-te—face face-to-face review and
update of the comprehensive needs assessment that
includes: a review of the comprehensive needs
assessment; any necessary updates to the 15 required
elements of the comprehensive needs assessment to reflect
the individual's current level of functioning; an updated
description of how the individual meets medical necessity
criteria  for all recommended services; and a
contemporaneously dated signature of the LMHP, LMHP-
R, LMHP-RP, or LMHP-S.

e. The comprehensive needs assessment is outdated if any
of the following occurs: an LMHP, LMHP-R, LMHP-RP,
or LMHP-S has not completed the annual review and
update; within the past 31 calendar days, the provider has
not provided a community mental health rehabilitative
service or a case management activity (as defined in
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12VAC30-50-420 or 12VAC30-50-430) as recommended
by the comprehensive needs assessment;; or, within the
past 31 days, the comprehensive needs assessment has not
been updated to reflect a change in the individual's current
level of functioning.

f. If the comprehensive needs assessment is outdated, a
new comprehensive needs assessment is required prior to
resuming a community mental health rehabilitative
service that lapsed for more than 31 calendar days. If the
comprehensive needs update is not outdated, it must, at a
minimum, be updated to document the medical necessity
for a community mental health rehabilitative service that
lapsed for more than 31 calendar days.

g. Providers shall only bill under the community mental
health rehabilitative service assessment codes for the
initial comprehensive needs assessment and for
comprehensive needs assessments that replace an outdated
assessment. Providers of multiple community mental
health rehabilitative services shall only bill one
community mental health rehabilitative  service
assessment code per individual.

h. Claims for services that are based upon comprehensive
needs assessments that are incomplete, outdated, or
missing shall not be reimbursed.

i. For crisis intervention and crisis stabilization services, a
certified prescreener assessment may be used in place of
the comprehensive needs assessment.

8. The provider shall include the individual and the
family/earegiver family or caregiver, as may be appropriate,
in the development of the ISP. To the extent that the
individual's condition requires assistance for participation,
assistance shall be provided. The ISP shall be updated
annually or as the needs and progress of the individual
changes. An ISP that is not updated either annually or as the
treatment interventions based on the needs and progress of
the individual change shall be considered outdated. An ISP
that does not include all required elements specified in
12VAC30-50-226 shall be considered incomplete. Claims
for services that are based upon ISPs that are incomplete,
outdated, or missing shall not be reimbursed. All ISPs shall
be completed, signed, and contemporaneously dated by the
appropriate professional for the service; who is preparing the
ISP within a maximum of 30 days of the date of the
completed assessment unless otherwise specified. A youth's
ISP shall also be signed by the parent or legal guardian and
the adult individual shall sign his own. If the individual is
unwilling to sign the ISP, then the service provider shall
document the clinical or other reasons why the individual
was not able or willing to sign the ISP. Signatures shall be
obtained unless there is a clinical reason that renders the
individual unable to sign the ISP.

a. Every three months, the appropriate professional for the
service shall review the ISP, modify the ISP as
appropriate, and update the ISP, and all of these activities

shall occur with the individual in a manner in which the
individual may participate in the process. The ISP shall be
rewritten at least annually.

b. The goals, objectives, and strategies of the ISP shall be
updated to reflect any change er—changes in the
individual's progress and treatment needs as well as any
newly-identified newly identified problems.

c. Documentation of ISP review shall be added to the
individual's medical record no later than 15 days from the
calendar date of the review as evidenced by the dated
signatures of the appropriate professional for the service
and the individual.

9. Progress notes shall include, at a minimum, the name of
the service rendered, the date of the service rendered, the
signature and credentials of the person who rendered the
service, the setting in which the service was rendered, and
the amount of time or units or hours required to deliver the
service. The content of each progress note shall corroborate
the units or hours billed. Progress notes shall be documented
for each service that is billed.

10. Services described in this section shall be rendered
consistent with the definitions, service limits, and
requirements described in this section and in 12VAC30-50-
226.

C. Day treatment/partial treatment or partial hospitalization
services shall be provided following a comprehensive needs
assessment completed by the LMHP, LMHP-R, LMHP-RP, or
LMHP-S. An ISP, as defined in 12VAC30-50-226, shall be
fully completed, signed, and dated by either the LMHP,
LMHP-R, LMHP-RP, LMHP-S, the QMHP-A, QMHP-E, or
QMHP-C and reviewed or approved by the LMHP, LMHP-R,
LMHP-RP, or LMHP-S within 30 days of service initiation.

1. The enrolled provider of day treatment/partial treatment
or_partial hospitalization shall be licensed by DBHDS as

providers a provider of day treatment services.

2. Services shall only be provided by an LMHP, LMHP-R,
LMHP-RP, LMHP-S, a QMHP-A, a QMHP-C, a QMHP-E,
or a qualified paraprofessional under the supervision of a
QMHP-A, QMHP-C, QMHP-E, eran LMHP, LMHP-R,
LMHP-RP, or LMHP-S.

3. The program shall operate a minimum of two continuous
hours in a 24-hour period.

4. Individuals shall be discharged from this service when
other less intensive services may achieve or maintain
psychiatric stabilization.

D. Psychosocial rehabilitation services shall be provided to
those individuals who have experienced long-term or repeated
psychiatric hospitalization, er who experience difficulty in
activities of daily living and interpersonal skills, er whose
support system is limited or nonexistent, or who are unable to
function in the community without intensive intervention or
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when long-term services are needed to maintain the individual
in the community.

1. Psychosocial rehabilitation services shall be provided
following a comprehensive needs assessment that clearly
documents the need for services. The comprehensive needs
assessment shall be completed by either an LMHP, LMHP-
R, LMHP-RP, or LMHP-S. An ISP shall be completed by
either the LMHP, LMHP-R, LMHP-RP, LMHP-S, er-the
QMHP-A, QMHP-E, or QMHP-C and be reviewed or
approved by either an LMHP, LMHP-R, LMHP-RP, or
LMHP-S within 30 calendar days of service initiation. At
least every three months, the LMHP, LMHP-R, LMHP-RP,
LMHP-S, the QMHP-A, QMHP-C, or QMHP-E must
review, modify as appropriate, and update the ISP.

2. Psychosocial rehabilitation services of any individual that
continue for more than six months shall be reviewed by an
LMHP, LMHP-R, LMHP-RP, or LMHP-S who shall
document the continued need for the service. The ISP shall
be rewritten at least annually.

3. The enrolled provider of psychosocial rehabilitation
services shall be licensed by DBHDS as a provider of
psychosocial rehabilitation services.

4. Psychosocial rehabilitation services may be provided by
an LMHP, LMHP-R, LMHP-RP, LMHP-S, QMHP-A,
QMHP-C, QMHP-E, or a qualified paraprofessional under
the supervision of a QMHP-A, a QMHP-C, a QMHP-E, o
an LMHP, LMHP-R, LMHP-RP, or LMHP-S.

5. The program shall operate a minimum of two continuous
hours in a 24-hour period.

6. Time allocated for field trips may be used to calculate time
and units if the goal is to provide training in an integrated
setting; and to increase the individual's understanding or
ability to access community resources.

E. Initiation of crisis intervention services shall be indicated
following a comprehensive needs assessment completed by an
LMHP, LMHP-R, LMHP-RP, or LMHP-S; or a certified
prescreener assessment that documents a marked reduction in
the individual's psychiatric, adaptive, or behavioral functioning
or an extreme increase in personal distress. In order to receive
reimbursement, providers shall register this service with
DMAS or its contractor within one business day of the
completion of the comprehensive needs assessment to avoid
duplication of services and to ensure informed care
coordination.

1. The crisis intervention services provider shall be licensed
as a provider of emergency services by DBHDS.

2. Client-related activities provided in association with a
face-to-face contact are reimbursable.

3. An individual-serviceplan-{ISP} shall not be required for

newly admitted individuals to receive this service. Inclusion

of crisis intervention as a service on the ISP shall not be
required for the service to be provided on an emergency
basis.

4. For individuals receiving scheduled, short-term
counseling as part of the crisis intervention service, an ISP
shall be developed or revised to reflect the short-term
counseling goals by the fourth face-to-face contact.

5. Reimbursement shall be provided for short-term crisis
counseling contacts occurring within a 30-day period from
the time of the first face-to-face crisis contact. There are no
restrictions (regarding number of contacts or a given time
period to be covered) for reimbursement for unscheduled
crisis contacts.

6. Crisis intervention services may be provided to eligible
individuals outside of the clinic and reimbursed, provided
the provision of out-of-clinic services is clinically or
programmatically appropriate. Travel by staff to provide
out-of-clinic services shall not be reimbursable. Crisis
intervention may involve contacts with the family or
significant others. If other clinic services are billed at the
same time as crisis intervention, documentation must clearly
support the separation of the services with distinct treatment
goals.

7. An LMHP, LMHP-R, LMHP-RP, or LMHP-S shall
conduct a comprehensive needs assessment, or a certified
prescreener shall conduct a face-to-face comprehensive
assessment that documents the need for and the anticipated
duration of the crisis service.

8. Crisis intervention shall be provided by either an LMHP,
LMHP-R, LMHP-RP, LMHP-S, or a certified prescreener.

9. For an admission to a freestanding inpatient psychiatric
facility for individuals younger than age 21 years of age,
federal regulations (42 CFR 441.152) require certification of
the admission by an independent team. The independent
team must include mental health professionals, including a
physician. These preadmission screenings cannot be billed
unless the requirement for an independent team certification,
with a physician's signature, is met.

10. Services shall be documented through daily notes and a
daily log of time spent in the delivery of services.

F. Case management services pursuant to 12VAC30-50-420
(Case management services for seriously mentally ill adults
and emotionally disturbed children) or 12VAC30-50-430
(Case _management services for youth at risk of serious
emotional disturbance).

1. Reimbursement shall be provided only for "active™ case
management clients, as defined. An active client for case
management shall mean an individual for whom there is an
ISP in effect that requires regular direct or client-related
contacts or activity or communication with the individuals
or families, significant others, service providers, and others,
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including a minimum of one face-to-face individual contact
within a 90-day period. Billing can be submitted only for
months in which direct or client-related contacts, activity, or
communications occur.

2. The Medicaid-eligible Medicaid-eligible individual shall
meet the DBHDS criteria of serious mental illness, serious

emotional disturbance in children and adolescents, or youth
at risk of serious emotional disturbance.

3. There shall be no maximum service limits for case

management serwces Gas&managemem—shau—net—be—b{#ed

4. Reimbursement is allowed for case management services
for Medicaid-eligible individuals who are in institutions
pursuant to 12VVAC30-50-420 and 12VAC30-50-430.

5. The ISP shall document the need for case management
and be fully completed within 30 calendar days of initiation
of the service. The case manager shall review the ISP at least
every three-menths 90 calendar days. Ihe#ewewwm—b&due

and-not-the dateof actual-review-5- Such reviews shall be

documented in the individual's medical record.

6. Reviews will be due by the end of the month following
the 90th calendar day from when the last review was
completed. If needed, a grace period will be granted up to
the last day of the next month. If the review was completed
in_a grace period, the next subsequent review shall be
required within 90 calendar days from when the review was
due and not the date of the actual review.

7. The ISP shall also be updated at least annually.

6- 8. The provider of case management services shall be
licensed by DBHDS as a provider of case management
services.

G. Intensive community treatment (ICT).

1. A comprehensive needs assessment that documents
eligibility and the need for this service shall be completed by
either the LMHP, LMHP-R, LMHP-RP, or LMHP-S prior
to the initiation of services. The comprehensive needs
assessment documentation shall be maintained in the
individual's records.

2. An individual-serviceplan ISP, based on the needs as

determined by the comprehensive needs assessment, must be
initiated at the time of admission and must be fully
developed by either the LMHP, LMHP-R, LMHP-RP,
LMHP-S, QMHP-A, QMHP-C, or QMHP-E and approved

by the LMHP, LMHP-R, LMHP-RP, or LMHP-S within 30
days of the initiation of services.

3. ICT may be billed if the individual is brought to the
facility by ICT staff to see the psychiatrist. Documentation
must be present in the individual's record to support this
intervention.

4. The enrolled ICT provider shall be licensed by the
DBHDS as a provider of intensive community services or as
a program of assertive community treatment; and must
provide and make available emergency services 24-hours 24
hours per day, seven days per week, 365 days per year, either
directly or on call.

5. ICT services must be documented through a daily log of
time spent in the delivery of services and a description of the
activities/services activities or services provided. There
must also be at least a weekly note documenting progress or
lack of progress toward goals and objectives as outlined on
the ISP.

H. Crisis stabilization services.

1. This service shall be initiated following a face-to-face
comprehensive needs assessment by either an LMHP,
LMHP-R, LMHP-RP, or LMHP-S; or an assessment
completed by a certified prescreener that documents the
need for crisis stabilization services.

2. In order to receive reimbursement, providers shall register
this service with DMAS or its contractor within one business
day of the completion of the provider's assessment to avoid
duplication of services and to ensure informed care
coordination.

3. The Individual-Service-Plan-{ISP} must be developed or

revised within three calendar days of admission to this
service. The LMHP, LMHP-R, LMHP-RP, LMHP-S,
certified prescreener, QMHP-A, QMHP-C, or QMHP-E
shall develop the ISP.

4. Room and board, custodial care, and general supervision
are not components of this service.

5. Clinic option services are not billable at the same time
crisis stabilization services are provided, with the exception
of clinic visits for medication management. Medication
management visits may be billed at the same time that crisis
stabilization services are provided, but documentation must
clearly support the separation of the services with distinct
treatment goals.

6. Individuals qualifying for this service must demonstrate a
clinical necessity for the service arising from a condition due
to an acute crisis of a psychiatric nature which puts the
individual at risk of psychiatric hospitalization.

7. Providers of residential crisis stabilization shall be
licensed by DBHDS as providers of residential or
nonresidential crisis stabilization services. Providers of
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community-based crisis stabilization shall be licensed by
DBHDS as providers of mental health nonresidential crisis
stabilization.

I. Mental health skill-building services (MHSS) as defined in
12VAC30-50-226 B 6.

1. At admission, an appropriate face-to-face comprehensive
needs assessment must be conducted, documented, signed,
and dated by the LMHP, LMHP-R, LMHP-RP, or LMHP-S.
Providers shall be reimbursed one unit for each intake
utilizing the appropriate billing code. Services of any
individual that continue more than six months shall be
reviewed by the LMHP, LMHP-R, LMHP-RP, or LMHP-S
who shall document the continued need for the service in the
individual's medical record.

2. The primary mental health diagnosis shall be documented
as part of the comprehensive needs assessment by the
LMHP, LMHP-R, LMHP-RP, or LMHP-S performing the
comprehensive needs assessment.

3. The LMHP, LMHP-R, LMHP-RP, LMHP-S, QMHP-A,
QMHP-C, or QMHP-E shall complete, sign, and date the
ISP within 30 days of the admission to this service. The ISP
shall include documentation of how many days per week and
how many hours per week are required to carry out the goals
in the ISP. The total time billed for the week shall not exceed
the frequency established in the individual's ISP. The ISP
shall indicate the dated signature of the LMHP, LMHP-R,
LMHP-RP, LMHP-S, QMHP-A, QMHP-C, or QMHP-E
and the individual. The ISP shall indicate the specific
training and services to be provided, the goals and objectives
to be accomplished, and criteria for discharge as part of a
discharge plan that includes the projected length of service.
If the individual refuses to sign the ISP, this shall be noted
in the individual's medical record documentation.

4. Every three months, the LMHP, LMHP-R, LMHP-RP,
LMHP-S, QMHP-A, QMHP-C, or QMHP-E shall review
with the individual in a manner in which ke the individual
may participate with the process, modify as appropriate, and
update the ISP. The ISP must be rewritten at least annually.

a. The goals, objectives, and strategies of the ISP shall be
updated to reflect any change er—changes in the
individual's progress and treatment needs as well as any
newly identified problem.

b. Documentation of this review shall be added to the
individual's medical record no later than 15 calendar days
from the date of the review, as evidenced by the dated
signatures of the LMHP, LMHP-R, LMHP-RP, LMHP-S,
QMHP-A, QMHP-C, or QMHP-E and the individual.

5. The ISP shall include discharge goals that will enable the
individual to achieve and maintain community stability and
independence. The ISP shall fully support the need for
interventions over the length of the period of service
requested from the service authorization contractor.

6. Reauthorizations for service shall only be granted if the
provider demonstrates to either DMAS or the service
authorization contractor that the individual is benefitting
from the service as evidenced by updates and modifications
to the ISP that demonstrate progress toward ISP goals and
objectives.

7. If the provider knows or has reason to know of the
individual's nonadherence to a regimen of prescribed
medication, medication adherence shall be a goal in the
individual's ISP. If the care is delivered by the qualified
paraprofessional, the supervising LMHP, LMHP-R, LMHP-
RP, LMHP-S, QMHP-A, or QMHP-C shall be informed of
any nonadherence to the prescribed medication regimen.
The LMHP, LMHP-R, LMHP-RP, LMHP-S, QMHP-A, or
QMHP-C shall coordinate care with the prescribing
physician regarding any concerns about medication
nonadherence-{, provided that the individual has consented
to such sharing of information}. The provider shall document
the following minimum elements of the contact between the
LMHP, LMHP-R, LMHP-RP, LMHP-S, QMHP-A, or
QMHP-C and the prescribing physician:

a. Name and title of caller;
b. Name and title of professional who was called;

c. Name of organization that for which the prescribing
professional works for;

d. Date and time of call;
e. Reason for the care coordination call;

f. Description of the medication regimen issue erissues-to
be discussed; and

g. Whether er-net there was a resolution of the medication
regimen issue erissues.

8. Discharge summaries shall be prepared by previders a
provider for all of the individuals in their the provider's care.
Docuie |ta| Ho IQI PHOFPSY elluat o sell nlleelsl "Slte.l'? N _allll_be
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9. Documentation of prior psychiatric services history shall
be maintained in the individual's mental health skill-building
services medical record. The provider shall document
evidence of the individual's prior psychiatric services
history, as required by 12VAC30-50-226 B 6 b (3) and
12VAC30-50-226 B 6 ¢ (4), by contacting the prior provider
or—providers of such health care services after obtaining
written consent from the individual. Documentation of
telephone contacts with the prior provider shall include the
following minimum elements:

a. Name and title of caller;
b. Name and title of professional who was called:;

c. Name of organization that for which the professional
works for;

d. Date and time of call;
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e. Specific placement provided;

f. Type of treatment previously provided;
g. Name of treatment provider; and

h. Dates of previous treatment.

Discharge summaries from prior providers that clearly
indicate (i) the type of treatment provided, (ii) the dates of
the treatment previously provided, and (iii) the name of the
treatment provider shall be sufficient to meet this
requirement. Family member statements shall not suffice to
meet this requirement.

10. The provider shall document evidence of the psychiatric
medication history, as required by 12VAC30-50-226 B 6 b
(4) and 12VAC30-50-226 B 6 c (5), by maintaining a
photocopy of prescription information from a prescription
bottle or by contacting the current or previous prescribing
provider of health care services or pharmacy after obtaining
written consent from the individual. Prescription lists or
medical records, including discharge summaries, obtained
from the pharmacy or current or previous prescribing
provider of health care services that contain (i) the name of
the prescribing physician, (ii) the name of the medication
with dosage and frequency, and (iii) the date of the
prescription shall be sufficient to meet these criteria. Family
member statements shall not suffice to meet this
requirement.

11. In the absence of such documentation, the current
provider shall document all contacts (i.e., telephone, faxes,
electronic communication) with the pharmacy or provider of
health care services with the following minimum elements:
(i) name and title of caller, (ii) name and title of prior
professional who was called, (iii) name of organization that
for whom the professional works fer, (iv) date and time of
call, (v) specific prescription confirmed, (vi) name of
prescribing physician, (vii) name of medication, and (Vviii)
date of prescription.

12. Only direct face-to-face contacts and services to an
individual shall be reimbursable.

13. Any services provided to the individual that are strictly
academic in nature shall not be billable. These include;-but
are—not—timited—te; such basic educational programs as
instruction or tutoring in reading, science, mathematics, or
GED.

14. Any services provided to individuals that are strictly
vocational in nature shall not be billable. However, support
activities and activities directly related to assisting an
individual to cope with a mental illness to the degree
necessary to develop appropriate behaviors for operating in
an overall work environment shall be billable.

15. Room and board, custodial care, and general supervision
are not components of this service.

16. Provider qualifications. The enrolled provider of mental
health skill-building services must be licensed by DBHDS
as a provider of mental health community support ¢ as
defined in 12VAC35-105-20). Individuals employed or
contracted by the provider to provide mental health skill-
building services must have training in the characteristics of
mental illness and appropriate interventions, training
strategies, and support methods for persons with mental
illness and functional limitations. Mental health skill-
building services shall be provided by either an LMHP,
LMHP-R, LMHP-RP, LMHP-S, a QMHP-A, a QMHP-C, a
QMHP-E, or a QPPMH. The LMHP, LMHP-R, LMHP-RP,
LMHP-S, QMHP-A, or QMHP-C will supervise the care
weekly if delivered by the QMHP-E or QPPMH.
Documentation of supervision shall be maintained in the
mental health skill-building services record.

17. Mental health skill-building services shall be
documented through a daily log of time involved in the
delivery of services and a minimum of a weekly summary
note of services provided. The provider shall clearly
document services provided to detail what occurred during
the entire amount of the time billed.

18. If mental health skill-building services are provided in a
therapeutic group home or assisted living facility, effective
July 1, 2014, there shall be a yearly limit of up to 416 units
per fiscal year and a weekly limit of up to eight units per
week, with at least half of each week's services provided
outside of the group home or assisted living facility. There
shall be a daily limit of a maximum of two units. Prior to
July 1, 2014, the previous limits shall apply. DMAS or its
contractor may authorize additional units of mental health
skill-building services that exceed this limit based on
documented medical necessity. The ISP shall not include
activities that contradict or duplicate those in the treatment
plan established by the group home or assisted living
facility. The provider shall attempt to coordinate mental
health skill-building services with the treatment plan
established by the group home or assisted living facility and
shall document all coordination activities in the medical
record.

19. Limits and exclusions.

a. Therapeutic group home and assisted living facility
providers shall not serve as the mental health skill-
building services provider for individuals residing in the
provider's respective facility. Individuals residing in
facilities may, however, receive MHSS from another
MHSS agency not affiliated with the owner of the facility
in which they reside.

b. Mental health skill-building services shall not be
reimbursed for individuals who are receiving in-home
residential services or congregate residential services
through the Intellectual Disability Waiver or Individual
and Family Developmental Disabilities Support Waiver.
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c. Mental health skill-building services shall not be
reimbursed for individuals who are also receiving
independent living skills services, the Department of
Social Services independent living program (22VAC40-
151), independent living services (22VAC40-131 and
22VAC40-151), or independent living arrangement
(22VAC40-131) or any Comprehensive Services Act-
funded independent living skills programs.

d. Mental health skill-building services shall not be
available to individuals who are receiving treatment foster
care (12VAC30-130-900 et seq.).

e. Mental health skill-building services shall not be
available to individuals who reside in intermediate care
facilities for individuals with intellectual disabilities or
hospitals.

f. Mental health skill-building services shall not be
available to individuals who reside in nursing facilities,
except for up to 60 days prior to discharge. If the
individual has not been discharged from the nursing
facility during the 60-day period of services, mental health
skill-building services shall be terminated and no further
service authorizations shall be available to the individual
unless a provider can demonstrate and document that
mental health skill-building services are necessary. Such
documentation shall include facts demonstrating 